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CUT  THIS  UP  AND  PASTE  JN, 

CORPORATIONS  IN  CALIFORNIA 

I  BY 

'  CHARLES  A.  SON 


NOTICE. 

OBftaln  of  tlse  oo4e  sections  printed  In  part  n  of  this  book  are 
•ftoeled  by  the  decision  of  the  Supreme  Coart  In  Lewis  v.  Dunne, 
lied  October  IC  1M)1,  the  effect  of  which  decision  is  to  render  un- 
evBstttutional    the  acts  embodying  the  code  commissioners^  bills 

oiiin. 

SD<do8ed  ar»  code  sllpe  furnishing  the  text  of  the  affected  sections 
ai  they  existed  prior  to  the  amendments  of  the  code  commissioners. 

Aimended  is  a  list  of  sections,  which  though  containing  the  ver- 
bal changes  authorized  by  the  commission,  yet  state  In  substance 
tibe  existlnir  latr.  Snch  of  the  other  sections  herein  as  are  not 
fovBd  in  the  codes  as  they  now  stand  are  merely  the  codifications 
•textetlng  statutes.  As  their  substance  Is  law  in  all  respects,  It  Is 
teemed  nnnecessary  to  reprint  them  In  statute  form. 

••ettons  nnclianired  In  substance  but  In  whlcli  verbal 
•r  grammatical  chang^es  authorized  by  th.e  code  com- 
«i1flslot&  are  Incorporated: 

G.  C.  999,  802»  308,  814,  81fi,  8S5,  391,  893,  414,  449,  450,  514,  617,  618, 

649,  561,  574. 
G.  C.  P.  581,  542. 
Penal  Code.  1890,  1891. 
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PREFACE. 


This  little  book  aims  with  reference  to  the 
law  of  private  corporations,  to  answer  the 
question,  "What  is  the  rule  in  California?" 
It  is  an  attempt  to  set  forth  concisely  and 
logically  all  the  statute  and  case  law  of  Cali- 
fornia relating  to  private  corporations.  The 
expression  of  the  personal  opinion  of  the 
author  is  no  part  of  its  object  and  is  nowhere 
attempted. 

If  I  have  accomplished  my  purpose,  what- 
ever the  Legislature  and  the  Supreme  Court 
of  California  and  the  Federal  courts  in  the 
state  have  said  respecting  private  corpora- 
tions will  be  found  within  these  covers,  and 
wherever  my  book  is  silent  on  questions  of 
the  law  of  private  corporations,  it  is  because 
the  California  authorities  are  also  silent. 

The  statute  law  herein  includes  the  code 
bills  and  other  statutes  of  1901. 

Part  II  of  the  book  contains  in  full  the  text 
of  all  statutes  of  California,  now  in  force, 
relating  to  private  corporations.  The  arrange- 
ment of  these  statutes  is  one  of  the  feature! 
of  the  book.  They  are  classified  under  the 
same  classification  as  is  uded  in  the  main  por- 
tion of  the  book,  so  that  there  is  collected 
under  each  heading  all  the  statute  law  of  the 
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state  relating  to  its  subject,  whether  such. law 
is  found  in  the  session  laws,  the  codes  or  the 
constitution.  Thus,  by  means  of  the  index, 
the  reader  can  readily  turn  to  all  the  statute 
law  on  the  subject  he  has  in  mind,  while  by 
means  of  the  table  of  statutes,  the  judicial 
construction  of  such  statute  law  is  at  his  com- 
mand. 

Part  III,  containing  the  statutes  of  Alaska, 
Arizona,  Nevada,  Oregon  and  Washington 
includes  the  laws  of  1901. 

Charles  A.  Son. 

San  Francisco,  August  4,  1901. 
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CHAPTER     I, 
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OF  THE  NATURE  OF  06«PORATIONS. 


Sbc.  l.-DE  FINITION.  ^  ' 

8«C.  2. -CLASSIFICATION  OF  GOXPORATION8. 

Sbc.  3.— same.  *     /- 

Sbc.  4.-C0RP0RATI0NS  SOLE. 


Section  1 — Definition^     _. 

A  corporation  is  an  artificial  persvJn  [C.  C. 
P.  17,  Touchard  v.  Touchard,  5  Cal.  307-],  born 
of  the  law,  to  live  for  any  length  of  tSlne  the 
law  prescribes,  and  having  certain  powers "iand 
duties  of  a  natural  person.     C.  C.  283.       "* " 

The  right  to  be  a  corporation  is  itself  a  fran- 
chise; one  conferred  by  government  on  indi- 
viduals, and  which  does  not  belong  to  the  cit- 
izens generally  at  common  law.  Spring  Val- 
ley W.  W.  V.  Schottler,  62  Cal.  69;  People  v. 
Self  ridge,  52  Cal.  331. 

In  the  strict  sense  of  that  term,  there  were 
no  common  law  corporations  [Green  v.  Beck- 
man,  69  Cal.  545];  in  California  incorporation 
is  a  matter  of  right  available  under  general 
laws.     Smith  v.  Eureka  Flour  Mills,  6  Cal.  1. 

Speaking  of  the  nature  of  California  corpo- 
rations, the  Supreme  Court  said  in  a  dictum 
in  an  early  case,  "the  corporation  is  little 
more,  under  our  laws,  than  a  joint  stock  cotn» 

CORP.    LAW    2 
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pany   under  the   English  laws,    indeed 
true  nature  more  nearly  resembling    a  L 
partnership  under  special  articles  than 
poration  at  commoi>  law."      Chater    v. 
Sugar  Co.,  19  Cal.  219. 

Although   our    constitution  provides 
XII,  Sec.  4]  that  ^^theterm  corporations  as 
in    this  article,  ehall  be  construed  to  in< 
all  associations  and  joint  stock  companies 
ing  any  of   the  powers   or    privileges    of 
porations  not  possessed  by  individuals  or  p 
nershipSj"  there  is  no  intention  to  declare 
the  mere  association  of  individuals,  no  ma 
how    numerous,    creates    a    corporation; 
example,   the   people   (the  inhabitants  tai 
collectively)  of  a  county  are  not  a  corporati 
[People  V,  Myers,  15  Cal.  33.]    The   object 
this^ection  appears  tobetoincludewithin  1 
constitutional  provisions  regulating  corpoj 
tioris,  all  "persons"  other  than  human  bein 
and  all  associations  other  than  partnershi 
— no  matter  how  such  associations  or  persoj 
may  be   styled   or   named;  but  it  does   n< 
mean  that  all  such  persons  or  associations  a^ 
corporations. 

Section  2— Classification  of  Corporations 

Corporations  are  of  two  kinds,  public  anc 
private,  and  the  Civil  Code  [Sec.  284]  fur- 
nishes a  simple  test,  based  on  the  purpose  for 
which  the  corporation  is  formed,  to  determine 
in  each  case  to  which  of  these  classes  the  cor- 
poration belongs.  *Tublic  corporations  are 
formed  or  organized  for  the  government  of  a 
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portion  of  the  state/'  examples  of  which  cor- 
porations are  municipalities,  school  districts, 
road  districts,  and  levee  or  irrigation  districts. 
[Dean  v,  Davis,  51  Cal.  407.]  All  other  corpo- 
rations are  private  [C.  C.  284],  no  matter  how 
much  benefit  the  public  derives  from  them,  or 
how  public  is  the  nature  of  their  business  or 
occupation.  As  was  said  by  the  court  in  the 
case  of  California  Academy  of  Science  v.  San 
Francisco,  107  Cal.  334,40  Pac.  426:  "Plaintiff 
isa  private  corporation.  Undoubtedly  the  pub- 
lic derives  a  benefit  from  its  labors  and  its 
contributions  to  science,  but  that  is  merely  an 
incidental  result  of  its  organization  and  exist- 
ence, and  is  not  the  essential  object  for  which 
it  wais.  incorporated.  The  public  derives  sim- 
ilar b^efits  from  the  labors  of  any  associa- 
tion for  scientific  purposes,  whether  incorpo- 
rated or  not."  [See  Home,etc.,v.  San  Franciso, 
119  Cal.  534,  51  Pac.  950.]  The  franchise  to  be 
a  corporation  does  not  in  itself  make  the  recip- 
ient 'public'  in  any  sense;  a  corporation  has  not 
a  single  governmental  power,  as  for  example 
the  power  to  exercise  the  right  of  eminent 
domain,  unless  it  has  in  addition  a  franchise 
for  a  public  use.  [Atlantic  Trust  Co.  v, 
Woodbridge  Co.,  79  Fed.  39  per  McKenna  J.] 
Just  as  a  municipality  has  a  private  capacity 
as  well  as  a  public  one,  and  is  none  the  less 
always  a  public  corporation,  so  a  private  cor- 
poration furnishing  public  utilities,  is  still 
private  in  nature. 

Private   corporations   may   be    formed   for 
any  purpose  for  which   individuals  may  law- 
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fully  aBsociate  themselves  [C.  C.  286 
profit  or  not  for  profit — and  when  h 
under  the  codes,  the  objects  stated  in  th< 
cles  of  incorporation  determine  to  what 
of  corporations  they  belong.  Vercout 
Golden  State  L.  Co,  116  Cal.  410,  48 
375;  Perkins  v.  Fish,  121  Cal.  317,  53 
901. 


Section   3 — Same. 


In  the  sense  that  our  law  has  made  ] 
vision  for  their  origin  and  regulation,  it  rec 
nizes  as  distinct  clashes,  the  following  kindij 
private  corporations:  Banks,  benevoL 
associations,  bridge  companies,  building  a 
loan  associations,  canal  companies,  cemet€ 
associations,  chambers  of  commerce,  collegt 
co-operative  business  associations,  ferry  coi 
panics,  gas  companies,  homestead  association 
fire,  marine,  life,  mutual,  and  mutual  lif 
health  and  accident  insurance  companies,  Ian 
title  insurance  companies,  manufacturing  an 
trading  companies,  mining  companies,  mutua 
benefit  associations,  navigation  companies 
railroad  companies,  religious  associations 
road  companies,  savings  and  loan  associations^ 
social  organizations,  street  railroad  compan- 
ies, telegraph  and  telephone  companies,  water 
companies,  wharf,  chute  and  pier  companies. 
The  statutes  regulating  these  corporations  will 
be  found  in  full  in  part  11^  post. 
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Section  4 — Corporations  Sole. 

One  class  of  corporations  peculiar  to  itself, 
and  having  little  in  common  with  other  cor- 
porations except  that  its  existence  does  not 
depend  on  the  life  of  any  individual  or  indi- 
viduals, is  the  "corporation  sole/'  whose  crea- 
tion was  first  provided  for  by  act  of  March 
30,  1878  [amendments  1877-8,  p.  84],  and  is 
now  by  section  602,  C.  C.  [Stats.  1897], 
under  which  section  alone  can  corporations 
Bole  be  created  in  California  today.  Blakesley 
V.  Hall,  94  Cal.  159,  29  Pac.  623. 

The  corporation  sole  is  an  anomaly.  Mora 
V.  Murphy,  83  Cal.  12,  23  Pac.  63. 

In  one  of  the  earliest  California  cases  [San- 
tillon  V.  Moses,  1  Cal.  92],  wherein  the  plaint- 
iff is  the  Catholic  priest  of  the  Mission  Dolores, 
and  the  action  is  to  recover   church  property 
from  a  trespasser,  who  pleads  in  defense,  that 
plaintiff  cannot   maintain    the   action  in  his 
own  name;  the  court,  deciding  in   plaintiff's 
favor,  said:     'The  plaintiff   (priest)   appears 
to  have  charge  of  the  church   property,  or  at 
least  some  portions  of  it,  coupled  with  an  inter- 
est.   He  is  therefore  not  a  mere  naked   agent, 
but  his  position  is  more  analagous  to  that  of 
a  sole  corp)oration  in  England  than  to  that  of 
a  naked  agent,   and  the   power   to   sue  is  an 
inseparable   incident    to    such   corporation." 
This  is  a  judicial  recognition  of  the  existence 
of  corporations  sole  in  California  as  early  as 
1860.    Roman  Catholic  Archbishop  v.  Ship- 
man,    79  Cal.  288,    21  Pac.  830  (a  tax  case), 
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declares:  "The  archbishop  is  a  sole  coi 
tion.  It  has  not  need  of  a  corporate  eoi 
officers,  or  bv-laws.  His  own  will  and 
ment  regulate  his  acts  like  any  other  Ind 
ual  acting  in  his  own  right.  His  title  to 
as  an  individual  and  as  a  sole  corpora 
cannot  be  adverse;  they  cannot  be  dii 
guished  except  as  to  the  beneficiary."  Sec 
602  of  the  Civil  Code,  which  contains 
existing  law  of  California  relating  to  corp< 
tions  sole,  will  be  found  in  full,  part  II,  / 
Before  passing  from  this  subject,  it  may 
well  to  note  that  the  preceding  discussion 
corporations  sole  has  no  application  to  reJ 
ious  corporations  in  general  [Mora  v.  Murpl 
83Cal.  12,  23  Pac.  63],  but  that  the  codes  pi 
vide  in  other  sections  for  the  incorporat 
church  [C.  C.  603,  604];  which  corporatio 
though  peculiar  to  itself,  and  only  a  subordii 
ate  factor  in  the  life  and  purposes  of  thechurc 
proper  can  only  act  according  to  corporat 
forms  and  methods,  and  is  in  all  respect?,  no 
inconsistent  with  the  objects  and  purposes  o 
its  organization,  subject  to  the  general  corpo 
ration  law  of  the  state.  Wheelock  v.  First 
Pres.  Church,  119  Cal.  477,  51  Pac.  841. 
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Sec.  17— title  TO  PROPERTY. 
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Section  5. — Corporate  Name. 

It  has  been  said  that  the  name  of  a  corpo- 
ration bears  the  same  relation  to  it  that  the 
name  of  an  individual  bears  to  him  [People  v. 
Potter,  35Cal.  110],  but  this  statement  seems 
misleading.  Individuals  can  exist  without 
names,  but  corporations  in  California  cannot. 
Our  Civil  Code  [Sec.  290]  provides  that  the 
Dame  of  the  corporation  must  be  set  forth  in 
the  **articleB  of  incorporation,"  and  compliance 
with  the  provisions  of  that  section  is  a  con- 
dition precedent  to  the  existence  of  the 
corporation.  [See  chapter  III,  post]  In 
law,  the    corporation    is  recognized  only  by 
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its     name      [Curtiss      v.    Murry,      26 
633],       "though      the       misnomer        oi 
corporation      in      any     written       instru 
does        not         invalidate         the  in 

ment,  if  it  can  be  reasonably  ascert^ 
from  it  what  corporation  is  intended/^  f< 
357.]  Construing  this  section  the  Supi 
Court  has  said  it  means  that '^mif-nomer  w 
does  not  deceive  is  immaterial"  [Underhi 
Santa  Barbara,  93  Cal.  300;  28  Pac.  10 
and  accordingly  a  bequest  to  the  **01d  Lad 
Home"  was  held  a  valid  bequest  to  ''j 
Sisters  of  Mercy,"  the  real  name  of  the  c 
poration.  Very  often  the  officers  of  a  c 
poration  use  an  abbreviation  of  its  nai 
under  which  to  do  business.  It  has  been  he 
that  this  is  not  a  usurpation  and  will  not  su 
port  any  action  for  a  forefeiture  on  the  pa 
of  the  state  [People  v,  Bogart,  45  Cal.  73 
the  decision  in  Lake  Co.  v.  S.  B.  Q.  M.  Cc 
66  Cal.  17  that  taxes  assessed  to  a  corporatio 
under  an  abbreviation  of  its  name  are  no 
validly  assessed  or  collectible,  is  decided  solelj 
on  an  interpretation  of  the  tax  laws  of  th< 
state. 

Until  this  year,  incorporators  had  free 
choice  in  the  selection  of  a  name  for  the  corpo- 
ration; indeed  Judge  Hoffman  once  declared 
obiter  dictum  [Hyde  v.  Doe,  4  Sawyer  133]: 
**I  am  not  aware  of  any  legal  obstacle  to 
the  formation  by  the  same  persons  and  even 
under  the  same  name,  of  as  many  corpo- 
rations as  they  may  desire.''  The  legislature 
has  now  abridged   this  liberty  of  choice  by 
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providing  that  the  "secretary  of  state  shall 
not  file  any  copy  of  the  copy  of  any  articles, 
or  issue  any  certificate  of  incorporation  to 
any  corporation,  which  articles  set  forth  the 
corporate  name  of  any  corporation  heretofore 
organized  in  this  state,  or  file  any  copy  of  any 
articles  or  issue  any  certificate  of  incorpo- 
ration to  any  corporation  existing  at  time  of 
filing  said  articles,  which  articles  set  forth 
a  name  so  closely  resembling  the  name  of 
such  corporation  as  will  tend  to  deceive."  C. 
C.  296. 

Section  6. — Change  of  Name. 

Change  of  name  confers  no  new  corpo- 
rate powers  or  franchises,  as  the  name  was 
given  by  the  corporators,  not  by  the  legisla- 
ture, and  the  giving  of  it  was  not  a  legislative 
act.  Matter  of  LaSociete  Francaise,  etc.,  123 
Cal.  525;  56  Pac.  458. 

Prior  to  the  adoption  of  the  constitution  of 
1879,  the  name  of  a  corporation  could  be 
changed  by  a  special  act  of  the  legislature, 
and  the  validity  of  such  a  special  act  was 
upheld  in  Pacific  Bank  v.  De  Ro,  37  Cal.  538, 
the  court  saying,  "the  changing  the  name  is 
not  the  creation  of  a  corporation  and  so  can 
be  done  by  special  act."  The  present  consti- 
tution [Art.  IV,  Sec.  25,  Subd.  6]  enacts  that 
the  legislature  shall  not  pass  local  or  special 
laws  "changing  the  names  of  persons  or 
places."  Whether  or  not  the  word  "person" 
here  includes  corporations  is  unnecessary  to 
decide,  because  provision   for    the  change   of 
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name  by  corporations  is  made  in  the  Co 
Civil  Procedure,  section  1276,  and  this  e< 
covers  all  corporations.  Matter  of  La  S< 
Francaise,  123  Cal.  525,  56  Pac.  458. 

The  procedure  for  changing  name  i 
follows:  Any  corporation  may,  by  peti 
apply  to  the  superior  court  of  the  count 
which  its  articles  of  incorporation  were  ori 
ally  filed,  or  in  which  the  property  of  fi 
corporation  is  situated,  for  a  change  of 
corporate  name.  Such  a  petition  must 
signed  by  a  majority  of  the  directors 
trustees  of  the  corporation,  and  must  8pec 
the  date  of  the  formation  of  the  corpora  tic 
its  present  name,  the  name  proposed,  and  t 
reason  for  such  change  of  name.  Upon  filij 
such  petition  on  behalf  of  such  corporatio 
the  same  proceedings  may  be  had  as  upc 
application  for  changes  of  names  of  natun 
persons.     C.  C.  P.  1276. 

Section  7 — Seal. 

That  a  corporation  "has  power  to  make  and 
use  a   common   seal   and   alter  the  same  at 
pleasure"  was  provided  in  the  general  corpo- 
ration laws  of  1850  [Stats,  p.  347]  and  185S 
[Stats,  p.  87  Cal.  92]  and  has  remained  on  the 
statute  books  ever  since,  being  now  embodied 
in  section  354  of  the  Civil  Code.    Many,  if  not 
most,  corporations  have  a   corporate  seal,  but 
the  necessity  for  it  is  not   apparent,  and  the 
only  effect  of  the  use  of  it  is  to  afford  a  pre- 
sumption   of    the  regular  execution  of    the 
instrument  tow^hich  it  is  affixed.    [See  Chap. 
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VII.  post.]  In  Smith  v.  Eureka  Flour  Mills 
Co.,  6  Cal.  1,  decided  in  1856,  the  court  paid 
"that  corporations,  by  the  policy  of  this  state, 
can  contract  without  using  a  corporate  seal." 
This  was  announced  before  the  adoption  of 
the  codes  in  1872  abolishing  the  distinction 
between  sealed  and  unsealed  instruments, 
[C.  C.  1629]  and  what  was  true  then,  appears 
to  be  equally  true  now,  despite  the  dictum  in 
Richardson  v.  Scott  R.  W.  Y.  Co.,  22  Cal.  150, 
(1863)  "that  a  corporation  can  only  convey 
realty  under  corporate  seal.  This  dictum 
stands  alone.  A  diligent  search  nas  failed  to 
find  anything  in  the  law  of  corporations^ 
or  of  conveyancing*  in  force  at  that  time, 
which  will  support  it  and  it  has  not  eervcd 
as  a  precedent  for  any  subsequent  Califor- 
nia case.  There  would  thus  seem  to  be  no 
doubt  but  that  the  law  today  is  as  stated 
in  Smith  v.  Eureka  Mills  Co.,  supra.  An 
intimation  to  this  effect  is  contained  in  Grieg 
V.  Riordan,  99  Cal.  316,  33  Pac.  913. 

Section  8 — Residence. 

Where  is  a  corporation's '^residence?"  There 
has  never  been  a  statute  in  this  state  answer- 
ing the  question,  but  the  Supreme  Court  early 
laid  down  the  rule  [Jenkins  v.  Cal.  Stage  Co., 
22  Cal.  538]  that  a  corporation's  rei^idence  is  at 
the  place  where  its  principal  buniness  is  to  be 
transacted,  as  set  forth  in  its  articles  of  incor- 
poration.   [C.  C.  290  subd.  3.]     This  rule  was 

1.    8Ute.  1860  p.  347;  1853  pp.  92,  140,  176;  1854  p.  68;  1858  pp.  57,  264; 
1859  D  87 
J.    State.  1860  p.  249;  1856  p.  171 ;  1860  p.  367 ;  1861  p.  531 ;  1862  p.  578. 
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badly  shaken  by   two  cases   decided  in 
The  first  of  these,  California  Southern  R 
So.  Pac.  Co.,  66  Cal.  394,  came  to  the  Suj 
Court  as  an  appeal  from  an  order    refusi 
change  the   place  of  trial.     The    corporal 
principal   place  of   business,  according^    1 
articles  of  incorporation,  was  San     Franc 
while  the  suit  was  begun  in  San  Diego  cou 
In  denying  the  appeal — which  denial,  howe 
was  based  on  other   grounds — the    court  t 
occasion  to   say   "we   are  not   satisfied    t^ 
Jenkins  v,   California  Stage  Co.,  22  CaJ.  I 
There  is  no  law  at  present  in  California  del 
ing  what  is  the  place  of  residence  of  a  corj 
ration."  In  the  second  case, Thomas  v,  PJac 
ville  G.  Q.  M.  Co.,  65  Cal,  600,  occurs  the  foilo 
ing:     *'The    rule    of    Jenkins     v.    Caiiforn 
Stage   Co.,  22  Cal.  638,  that  'residence'  meaj 
'principal  place  of  business'  is  a  rule  of  coi 
struction  applicable  only  to  domestic  corpon 
tions;   it   means   that  the   principal   place  c 
business  mentioned  in  its  articles  of  incorpor 
ation    is  its  residence."     Three  vears  later,  ir 
Cohn  V.  Central  Pac.  R.  R.  Co.,  71  Cal.  488,  U 
Pac.  498,  the  court  reversed  itself,  expressing 
unqualified  approval  of  the  rule  of  the  Jenkins 
case,  and  saying  that  the  dictum  in  the  Califor- 
nia Southern  Railroad  case,  supra^is  not  to  be 
followed,   but   that   the  true  rule  is  that  the 
"residence"    at   which   a  corporation  is  to  be 
sued    is    its    principal  '  place   of    business. 
Though  nothing  is  said  about  the  point  in  the 
case,   it   is    to  be   noted  that   the  defendant 
therein   was   a   foreign  corporation  and  the 
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court  granted  its  motion  to  change  the  place 
of  trial  from  Los  Angeles  to  San  Francisco, 
which  latter  county  was  alleged  to  be  its  prin- 
cipal place  of  business.  It  would,  therefore, 
seem  that  the  rule  of  the  Jenkins  case  applies 
also  to  foreign  corporations.  This  is  especi- 
ally true  in  view  of  the  constitutional  pro- 
vision considered  in  section  9  post.  In 
expressing  approval  of  the  Cohn  case,  supra, 
the  court,  in  National  Bank  v.  Superior 
Court,  83  Cal.  491,  24  Pac.  157,  took  occasion  to 
Bay  that  only  on  the  point  as  to  ''residence" 
is  the  California  Southern  Railroad  case, 
suprUj  overruled  and  that  the  rule  is  that  all 
corporations  have  a  "residence"  whereat  to  be 
sued,  at  their  principal  place  of  business. 
The  defendant  in  this  case  was  again  a  foreign 
corporation,  but  no  distinction  was  urged  or 
made. 

As  thus  laid  down,  the  rule  has  l)een 
regarded  as  settled  whenever  the  question 
subsequently  arose,  being  dismissed  in  each 
case  with  the  short  remark  that  a  "corpora- 
tion's residence  is  at  its  principal  place  of  busi- 
ness." McSherry  v.  Penn.  etc.  Co.,  97  Cal.  637, 
32  Pac.  711;  Trezevant  v.  Strong  Co.,  102  Cal. 
47,36  Pac.  395;  Brady  v.  Times-Mirror  Co., 
106  Cal.  56,  39  Pac.  209. 

Section  9 — Same. 

It  is  made  mandatory  by  the  constitution 
[ArL  XII,  Sec.  14],  that  all  corporations 
"organized  or  doing  business  in  this  state,  other 
than  religious,  educational  or  benevolent,  shall 
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have  and  maintain  an  office  or  place  in  this 
state  for  the  transaction  of  its  business, 
where  transfers  of  stock  shall  be  made,  and  in 
which  shall  be  kept  for  inspection  by  every 
person  having  an  interest  therein,  and  legis- 
lative comrriittees,  books  in  which  shall  be 
recorded  the  amount  of  capital  stock  sub- 
scribed, and  by  whom;  the  names  of  the 
owners  of  its  stock;  and  the  amounts  owned 
by  them  respectively;  the  amount  of  stock 
paid  in,  and  by  whom;  the  transfers  of  stock; 
the  amount  of  its  assets  and  liabilities,  and 
the  names  and  place  of  residence  of  its  offi- 
cers." This  "place  for  the  transaction  of  its 
business"  as  it  is  denominated  in  the  consti- 
tution, this  "place  where  its  principal  business 
is  to  be  transacted"  as  it  is  called  in  section 
290  of  the  Civil  Code,  this  "principal  place  of 
business"  as  it  is  termed  in  section  321a  of 
the  Civil  Code — three  names  for  one  place — 
this  is  the  corporation's  residence. 

Section  10 — Change  of  Residence. 

Every  corporation  may  change  its  princi- 
pal place  of  business,  from  one  place  to  another 
in  the  same  county,  or  from  one  city  or  county 
to  any  other  city  or  county  within  the  state. 
[C.  C.  321a.]  Before  such  change  is  made, 
the  consent,  in  writing,  of  the  holders  of  two- 
thirds  of  the  capital  stock  must  be  obtained 
and  filed  in  the  office  of  the  corporation. 
When  such  consent  is  obtained  and  filed, 
notice  of  the  intended  removal  or  change  must 
be  published,   at  least  once  a   week  for  three 
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successive  weeks,  in  some  newspaper  pub- 
lished in  the  county  wherein  said  principal 
place  o!  business  is  situated,  if  there  be  one 
published  therein;  if  not,  in  a  newspaper  of 
an  adjoining  county,  giving  the  name  of  the 
county  or  city  where  it  is  situated,  and  that 
to  which  it  is  intended  to  remove  it.  A  copy 
of  such  consent,  certified  by  the  secretary  of 
such  corporation,  together  with  a  certified 
copy  of  the  resolution  of  the  board  of  direct- 
ors directing  such  publication,  and  an  affida- 
vit showing  the  due  publication  of  such  notice, 
must  be  filed  in  the  office  of  the  county  clerk 
of  the  county  to  which  such  place  of  business 
is  changed.  From  the  time  of  filing  such 
papers,  the  place  of  business  of  such  corpora- 
tion is  deemed  to  have  been  changed  to  such 
countv.     C.  C.  321a. 

Section  11 — Citizenship. 

There  will  be  occasion  in  the  chapters  on 
taxation  [chapter  VI,  'post],  and  power  to 
take  and  hold  property  [chapter  VII,  ^08f], 
to  consider  at  length  the  corporation  as  a  ''res- 
ident" and  a  *'citizen ;"  as  to  the  latter  it  is 
soflBcient  here  to  quote  from  Justice  Field's 
well  known  language  in  the  Railroad  Tax 
case,  8  Sawyer  238:  "Corporations  have 
never  been  considered  citizens  for  any  other 
purpose  than  the  protection  of  the  property 
rights  of  the  corporators.  All  the  guaranties 
of  the  United  States  constitution  for  the  pro- 
tection of  the  property  of  individuals  may  be 
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invoked  for  the  protection  of   the  property  of 
corporations." 

Section  12 — Right  to  Sue  and  be  Sued. 

All  corporations  have  the  right  to  sue  and 
are  subject  to  be  sued,  in  all  courts,  in  like 
cases  as  natural  persons.  [Const.  Art.  XII, 
Sec.  4.]  In  Baines  v,  Babcock,  95  Cal.  581, 
30  Pac.  776,  it  is  said  that  the  right  to  sue  and 
the  liability  to  be  sued  are  inherent  in  every 
corporation.  As  it  is  recognized  in  law  only 
by  its  name  [Sec.  5,  suprali,  the  corporation 
can  only  sue  or  be  sued  in  its  corporate  name. 
[People  v.  Myers,  15  Cal.  33,  Curtiss  v.  Murry 
26  Cal.  633.]  The  effect  of  misnomer  in  any 
instrument  has  already  been  considered.  Sec- 
tion 5,  supra. 

When  not  sued  in  its  corporate  name,  the 
corporation  is  not  a  party  to  the  action.  [Cur- 
tiss V.  Murry,  26  Cal.  633.]  A  judgment  against 
all  the  stockholders,  in  a  suit  in  which  the  cor- 
poration, in  its  own  name,  is  not  a  party,  is 
not  binding  on  the  corporation,  and  its  prop- 
erty cannot  be  levied  on  under  such  a  judg 
ment.     Bracia  v.  Nelson,  42  Cal.  107. 

Process  against  a  corporation  brings  the 
corporation  alone  as  a  party  into  court.  Neither 
the  president,  individual  directors,  secretary, 
or  stockholders  are  parties,  even  if  any  of 
them  verified  the  answer  or  signed  the  com- 
plaint. Ex  parte  HoUis,  59  Cal.  405. 
\  Whether,  in   a   particular  case  concerning 

*        rights,  liabilities  or  property  of  a  corporation, 
the  corporation  itself  is  a  proper  or  necessary 
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party,  depends  on  either  of  two  ciroumstanceB, 
(a)  the  character  of  the  right  it  is  claimed 
defendant  has  invaded,  or  (b)  the  nature  of 
the  relief  demanded.  Parrott  v.  Byers,  40  Cal. 
614,  is  an  action  by  one  claiming  to  be  a  stock- 
holder against  the  directors  individually,  ask- 
ing an  injunction  to  restrain  the  defendants 
from  working  the  corporation's  mine  for  their 
own  benefit  and  in  hostility  to  the  corpora- 
tion, which  it  is  alleged  they  are  doing.  To 
this  complaint,  one  of  the  defenses  was  that 
the  action  should  be  brought  by  the  corpora- 
tion itself.  In  granting  the  injunction,  the 
court  said:  **As  no  accounting  is  demanded, 
but  only  an  injunction,  the  corporation  is  not 
a  necessary  party.  Any  stockholder  can 
demand  an  injunction  restraining  directors 
from  committing  waste  or  destruction."  Such 
acts  are  an  injury  to  the  trust  owed  to  the  stock- 
holders. In  ChoUar  Mining  Co.  v.  Wilson, 
66  Cal.  374,  6  Pac.  670,  defendants,  claiming  to 
be  a  majority  of  the  shareholders,  had  begun 
proceedings  under  statutes  1871-2,  page  443,  to 
oust  the  directors  from  office,  and  the  corpora- 
tion itself  brings  its  bill  demanding  a  writ  of 
prohibition  to  command  defendants  to  desist 
from  their  proceedings,  on  the  ground  that 
defendants  are  not  a  majority  of  the  share- 
holders as  the  act  requires,  but  only  holders 
of  a  majority  of  the  stock.  The  writ  was 
granted,  the  court  saying  that  the  corporation 
is  the  proper  party  to  ask  for  this  writ. 

The  rules  oif  pleading  are  the  same  for  cor- 
porations as  for  individuals.      San  Francisco 
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Gas  Co.  V.  S.  F.,  9  Cal.  453,   compare    Apple - 
garth  v.  McQuiddy,  77  Cal.  408,  19  Pac.  692. 

Section  13 — The  Right  to  Sue   Qualified. 

As  a  penalty  for  failure  to  file  a  copy  of 
its  articles  of  incorporation  with  secretary  of 
state  or  to  file  with  the  county  clerk  of  any 
county  in  which  the  corporation  shall  pur- 
chase, locate  or  hold  property,  a  duly  certified 
copy  of  the  copy  of  the  articles  of  incorpora- 
tion filed  in  the  office  of  the  secretary  of  sta  te, 
within  sixty  days  after  such  purchase  or  loca- 
tion is  made,  the  Civil  Code  [Sec.  299]  provides 
that  the  corporation  cannot  maintain  or 
defend  any  action  or  proceeding  in  relation  to 
such  property,  its  rents,  issues  or  profits  until 
such  articles  of  incorporation  and  such  certi- 
fied copy  are  filed  at  the  places  directed. 
California  Savings  &  Loan  Soc.  v.  Harris, 
111  Cal.  133,  43  Pac.  525,  was  an  action  to  fore- 
close a  mortgage  on  lands  in  M.  county. 
Between  the  time  of  filing  the  ans\fer  and  the 
time  of  filing  an  amended  answer,  in  which 
was  set  up  for  the  first  time  as  a  defense  that 
plaintiff  had  not  filed  a  copy  of  its  articles  in 
M.  county  as  required  hy  this  section,  plaintiff 
complied  with  the  section  by  filing  the  neces- 
sary copy  of  its  articles.  The  court  held  that 
it  was  filed  in  time,  because  the  section 
merely  means  that  until  the  certificate  is 
filed,  the  right  to  maintain  the  action  is  sus- 
pended; and  that  it  can  be  filed,  so  as  to  free 
the  corporation  from  the  penalty,  at  any  time 
before  a  plea  in  abatement,  setting  up  the  fail- 
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ure  to  file,  is  filed.  This  decision  means  that 
the  section  is  not  directed  at  the  power  of  cor- 
porations to  sue,  but  is  merely  a  regulation 
of  that  power  in  certain  cases.  ^  In  Savings 
&  Loan  Soc.  v,  McKoon,  120  Cal.  177,  52  Pac. 
305,  another  foreclosure  case,  it  was  held  that 
this  section  does  not  apply  at  all  to  actions  to 
foreclose  mortgages.  **As  a  foreclosure  is 
only  a  means  of  securing  a  debt,  and  before 
foreclosure  the  plaintiff  does  not  hold  the  land, 
but  only  has  a  lien  thereon,  this  action  is  not 
within  section  299  Civil  Code.  The  section 
imposes  a  penalty  and  is  to  be  strictly  con- 
strued." This  section,  will  again  be  con- 
sidered when  treating  of  the  power  of  corpo- 
rations to  take  and  hold  property.  See 
Chap.  VII,  post. 

Section  14 — Place  of  Suit. 

**A  corporation  or  association  may  be  sued 
in  the  county  where  the  contract  is  made  or 
is  to  be  performed,  or  where  the  obligation  or 
liability  arises,  or  the  breach  occurs;  or  in 
the  county  where  the  principal  place  of  busi- 
ness of  such  corporation  is  situated,  subject  to 
the  power  of  the  court  to  change  the  place  of 
trial  as  in  other  cases."  [Const.  Art.  XII, 
Sec.  16.]  This  constitutional  provision  has 
often  been  before  the  courts  for  interpretation. 
In  National  Bank  v,  Superior  Court,  83  Cal. 
491,  24  Pac.  157,  this  section  is  declared  to  be 
permissive,  and  not  mandatory.  Suits  may  be 
brought  as  there  provided,  but  not  all  suits 

I.    Cumpare  Bank  v.  Calm,  79-463,  21  Pac.  863. 
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must.  ThuB,  the  legislature  bad  power  to 
declare  that  proceedings  under  the  right  of 
eminent  domain  must  be  brought  in  the 
county  where  the  land  is  situated  [C.  C.  1243, 
Nat.  Bk.v.  Sup.  Ct:,  83  Cal.  491,  24  Pac.  157], 
and  that  actions  for  the  recovery  of  real 
estate  must  also  be  brought  in  the  county 
where  the  land  is  situated.  [Bailey  v.  Cox, 
102  Cal.  333,  36  Pac.  660.]  There  is  nothing  in 
this  section  of  the  constitution  opposed  to 
such  a  construction,  says  the  court  in  Baker 
V.  Fireman's  Fund  Ins.  Co.,  73  Cal.  182, 14  Pac. 
686. 

Where  the  contract  is  "made"  or  the  lia- 
bility '^arises"  or  the  breach  "occurs"  are 
questions  to  be  determined  by  the  law  of  con- 
tracts or  of  torts,  and  have  nothing  to  do 
with  the  law  of  corporations;  for  example, 
an  action  to  set  aside  a  sale  of  a  plaintiff's 
stock  to  the  corporation  for  delinquent  assess- 
ment can  only  be  brought  in  the  county  of 
the  corporation's  principal  place  of  business 
[McSherry  v.  Penn  etc.  Co.,  97  Cal.  637,  32  Pac. 
711],  for  there  the  liability,  if  any,  arose; 
while  a  libel  suit  against  a  newspaper  corpo- 
ration can  be  instituted  in  any  county  where 
the  paper  circulates.  [Brady  v.  Times-Mirror 
Co.,  106  Cal  56,  39  Pac.  209.]  This,  it  is  to  be 
again  remarked,  depends  on  the  law  of  libel, 
not  on  anything  in  corporati  m  law,  becauee 
it  has  been  held  that  a  corporation,  under 
this  section,  must  be  sued  in  the  county  of  its 
principal  place  of  business  and  cannot,  merely 
because    it    also    does   business    in    another 
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county,  be  sued  in  such  other  county.  [Byrum 
V.  Stockton  C.  H.  &  A.  Works,  91  Cal.  667,  27 
Pac.  1093.]  Following  the  construction  that 
this  provision  of  the  constitution  is  only  per- 
mipsive,  and  is  governed  by  particular  regula- 
tions for  certain  actions,  if  a  natural  person 
is  joined  as  defendant  with  a  corporation, 
plaintiff  loses  the  benefit  of  this  provision,  and 
can  only  sue  in  the  county  where  either  resides. 
Brady  v.  Times-Mirror  Co.,  106  Cal.  50,  39  Pac. 
209;  The  Griffin  etc.  Co.  v.  Magnolia  etc.  Co., 
107  Cal.  378,  40  Pac.  495. 

Section    15 — Place  of  Trial. 

In  the  preceding  section  we  have  been  deal- 
ing with  the  place  for  commencing  the  action ; 
it  remains  to  consider  the  place  of  trial  and 
provisions  for  change  of  trial.  We  have 
already  seen  [Sec.  8  supra]  that  under  section 
395,  Code  of  Civil  Procedure,  declaring  "in 
all  other  cases,  the  action  must  be  tried  in 
the  county  where  defendant  resides"  [395 
C.  C.  P.],  a  corporation's  **residence"  is  its 
principal  place  of  business.  [Cohn  v.  Central 
Pac.  R.  R.  Co.,  71  Cal.  488,  12  Pac.  498;  Nat. 
Bank  v.  Superior  Court,  83  Cal.  491,  24  Pac. 
157;  Trezevant  v.  Strong  Co.,  102  Cal.  47,36 
Pac.  395.]  The  corporation,  however,  has  no 
absolute  right  to  have  a  case  triedin  the  county 
of  its  principal  place  of  business.  [Jager  v. 
Cal.  Bridge  Co  ,  104  Cal.  542,  38  Pac.  413; 
Lakeshore,  etc.  Co.  v.  Modoc,  etc.  Co.,  108  Cal. 
261,  41  Pac.  472.]  After  suit  has  been 
begun  in  the  proper  county,  a  corporation  has 
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no  peculiar  right  or  privilege  as  to  change  of 
trial.  Only  where  a  natural  person  would 
have  the  right  lo  change  the  place  of  trial  can 
a  corporation  do  so.  Trezevantr.  Strong  Co., 
102  Cal.  47,  36  Pac.  395. 

Skction  16 — Practice  and  Procedure. 

An  allegation  that  ''plaintiff  is  a  corporation 
organized  and  existing  under  the  laws  of  this 
state"  is  a  sufficient  allegation  to  establish  the 
right  to  sue  [Cal.  Nav.  Co.  v.  Wright,  6  Cal.  258], 
but  a  complaint  against  a  person  by  a  name 
indicating  that  it  is  not  a  natural  person, 
without  averring  that  it  is  a  corporation,  or 
an  artificial  being  capable  of  being  sued,  nor, 
if  incorporated,  under  what  laws  or  where,  so 
that  the  court  can  see  where  jurisdiction  of  its 
person  lies,  is  demurrable.  [People  v.  Central 
Pac.  Co.,  83  Cal.  393,  23  Pac.  303.]  The  mere 
name  under  which  it  does  business  raises  no 
presumption  that  it  is  an  incorporated  com- 
pany, and  certainly  none  that  it  was  incorpor- 
ated under  the  laws  of  this  state.  By  naming 
it  plaintiff  does  not  show  it  to  be  incorporated 
in  California.  Briggs  v.  McCullough,  36  Cal. 
542,  and  see  Applegarth  v.  McQuiddy,  77  Cal. 
408,  19  Pac.  692. 

Service  of  the  summons  on  a  corporation 
can  only  be  made  as  provided  in  section  411, 
Code  of  Civil  Procedure,  that  is,  by  delivering 
a  copy  thereof  to  its  president,  or  other  head 
of  the  corporation,  secretary,  cashier,  or 
managing  agent.  [Keener  v.  Eagle  Lake  Co., 
110  Cal.  627,43  Pac.  14;     O'Brien  v.  Shaw's 
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Flat  Co.,  10  Cal.  342.]  The  rule  thus 
announced  has  been  on  our  statute  books,  in 
identical  words,  from  the  time  of  the  Practice 
Act  (1850),  section  29.  Service  on  any  other 
person  is  not  valid  and  does  not  bring  the 
corporation  within  the  jurisdiction  of  the 
court;  thus  it  has  been  held  that  service  on 
the  person  in  possession  of  its  property 
is  bad  [Aiken  v.  Quartz  Rock  Co.,  6 
Cal.  187],  while  service  on  one  who 
though  elected  president,  had  abandoned  the 
business  and  -left  the  county,  but  who  was 
never  removed,  and  had  not  resigned,  though 
the  duties  of  his  office  were  performed  by  an 
acting  president,  was  held  good.  .[Eel  River 
N.  Co.  V.  Struver,  41  Cal.  616.]  This  case  con- 
tains a  dictum  that  service  on  the  **de  facto" 
president  would  also  have  been  good. 

All  the  other  papers  in  a  suit,  required  to 
be  served  on  a  corporation,  can  be  served  on 
the  same  parties  on  whom  the  summons  must 
be  served.  Pacific  Coast  R.  R.  Co.  v.  Superior 
Court,  79  Cal.  103,  21  Pac.  609. 

The  sheriff's  return  that  summons  was 
served  on  "X"  as  president  and  "Y"  as  secre- 
tary, without  any  proof  that  those  persons 
were  such  officers,  is  a  prima  facie  proof  of 
service  and  sufficient  to  support  a  default 
judgment.  Rowe  v.  Table  Mt.  Co.,  10  Cal.  442. 

Where  all  the  officers  of  a  corporation  con- 
ceal themselves  to  escape  service  of  an  order 
to  show  cause  in  contempt  proceedings,  the 
order  can  be  validly  served  on  the  attorneys 
of  the  corporation  so  as  to   bind  it.      [Golden 
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Gate,  etc.  Co.  v.  Superior  Court,  65  Cal.  187,  3 
Pac.  628.]  Verification  of  a  pleading  by  a 
corporation  can  be  made  by  any  officer 
thereof.  C.  C.  P.  446.  In  re  Close,  106  Cal. 
574,  39  Pac.  1067. 

Section  17 — Title  to  Property. 

In  many  respects,  the  most  important  attri- 
bute of  a  corporation  is  that   the   title   to    its 
property  is  in  the  corporation  itself,  not  in  its 
members,  or  officers,   singly   or  collectively. 
[Gashwiler  v.  Willis,  33  Cal.  11.-]   There  is  no 
surer  test  to   determine   whether  the  associa- 
tion is  or  is  not  a  corporation,  than    to   deter- 
mine where  the  title  to  its  property  is  lodged. 
If  title  is  in  the  legal  entity,  that  artificial  per- 
son is  a  corporation  of  some  kind.     There  are 
a  number  of   interesting   cases   in    California 
distinguishing  a  corporation  from  its  members 
in  regard  to  the  ownership  and    possession  of 
the  corporate  property.   Merrill  Lodge  v.  Ells- 
worth, 78  Cal.  166, 20  Pac.  400, is  an  application 
on  the  part  of  the   lodge,   duly  incorporated 
under    the   laws  of    California,    to    restrain  * 
defendant,  an  agent  of  the   national   order   of 
which  the  lodge   is   a    member,   from   taking 
possession  of  its  property.      The  constitution 
of  the  national  order  provides  that   upon   the 
happening  of  certain  events,  the  lodge  is  dis- 
solved and  that   its   property   reverts   to  the 
order.      The    events    named    happened    and 
k  defendant  attempted  to  get  possession   of  the 

lodge     property.         In     granting    plaintiff's 
demand    for   an   injunction,   the   court  said: 
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"Plaintiff  being  a  corporation,  title  to  its  prop- 
erty and  the  right  to  possession  is  in  plaint- 
iff; the  laws  of  California  alone  can  dissolve 
it,  and  the  charter  of  the  national  order  has 
no  bearing  or  effect  whatever  to  declare  the 
corporation  dissolved.  Until  dissolved  by  law, 
the  corporation  can  only  act  by  law  through  its 
own  officers,  who  are  also  entitled  to  possession 
and  control  of  its  property."  Gashwiler  v. 
Willis,  33  Cal.  11,  a  leading  case,  declares  that 
the  stockholders  are  not  owners  of  the  corpo- 
ration's property  and  so  cannot  convey  it  away, 
nor  can  they  authorize  anyone  to  do  it  for 
theoQ,  even  though  such  agent  or  agents  be 
members  of  the  board  of  directors.  One  who  has 
conveyed  land  to  a  corporation,  though  he 
be  a  stockholder  therein,  has  no  legal  estate  in 
the  lands  so  conveyed,  either  as  an  individual 
or  as  a  stockholder  [Clark  v.  San  Francisco, 
53  Cal.  306],  even  if  the  corporation  be  a  mere 
naked  entity,  that  has  never  done  any  busi- 
ness and  never  issued  any  stock.  Shorb  v, 
Beaudry,  56  Cal.  446. 

Section  18 — Same. 

In  Gorham  v.  Gilson,  28  Cal.  480,  the  com- 
plaint alleges  that  plaintiff  and  defendant  are 
the  sole  stockholders,  that  defendant  by  fraud 
has  succeeded  in  having  a  mortgage  on  the 
corporation's  property  (a  mine)  foreclosed 
and  has  bought  it  in  for  himself  and  has 
made  great  profits  out  of  it  since,  all  of  which 
was  done  by  deceiving  plaintiff,  who  now 
demands  tba^t  defendant  convey  to  him  a  one* 
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half  interest  in  the  property  and  account  for 
one-half  the  profits.  The  court  held  that  this 
complaint  did  not  state  a  cause  of  action;  that 
it  proceeds  on  the  theory  that  defendant  is  a 
trustee  of  the  property  for  the  plaintiff,  which 
theory  is  wrong.  Defendant  got  the  property 
from  the  corporation,  and  if  he  holds  as  trus- 
tee at  all,  it  is  for  the  corporation  not  for 
plaintiff.  McCormick  r.  Springfield  Fire<fe  M. 
Ins.  Co.,  66  Cal.  361,  5  Pac.  617,  holds  "that  a 
stockholder  cannot  recover  on  an  insurance 
policy,  taken  out  by  him  on  the  goods  of  the 
corporation,  in  which  he  describes  himself  as 
the  sole,  absolute  and  unconditional  owner, 
and  which  policy  contains  a  clause  making  it 
void  if  the  assured  was  not  the  sole,  absolute 
and  unconditional  owner;  only  the  corpora- 
tion was  that."  [It  is  to  be  noted  that  this 
case  does  not  mean  to  declare  anything  as  to 
whether  a  stockholder  has  any  insurable 
interest  in  the  corporate  property.] 

Nor  has  a  stockholder  any  vendible  interest 
in  the  "good  will"  of  the  corporation  or  of  its 
business.  Merchants'  Ad.  Sign  Co.  v.  Ster- 
ling, 124  Cal.  429,  57  Pac.  468. 

The  power  of  a  corporation  to  purchase, 
hold  and  alienate  real  and  personal  property 
[C.C.  354,  sub.  9]  will  be  discussed  in  a  subse- 
quent chapter.     See  Chap.  VII,  post. 
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Section  19 — By  General  Law. 

The  constitution  of  1849  provided  "that 
corporations  may  be  formed  tinder  general 
laws,  but  shall  not  be  created  by  special  act" 
[Const.  1849,  Art. IV,  Sec.  31],  and  the  same 
words  are  used  in  the  present  constitution. 
[Art.  XII,  Sec.  1.]  Manifestly,  this  provision 
is  not  self-executing.  At  the  first  session  of 
the  legislature  in  1850,  a  general  act  for  the 
creation  of  corporations  was  passed,  which  act 
was  repealed  in  part  and  supplemented  by  the 
act  of  1853,  which  in  turn  gave  way  in  1872 
to  the  provisions  for  incorporation  contained 
in  the  codes.  How  far  corporations  created 
before  the  adoption  of  the  codes  were  affected 
by  them  will  be  discussed  in  the  next  chap- 
ter on  legislative  control. 

The  first  great  question   to  arise  in   inter- 
preting theforegoing  constitutional  restriction 
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was  this:    "Can  the  legislature  confer  special 
powers  on  a   corporation   already   formed?" 
This  question  is  answered  in  the  negative  by  a 
dictum  in  Low  v.  Mayor  of  Marysville,  5  Cal. 
214,  but  in  the  first  case  to  be  decided  squarely 
on  the  point  it  was   held  that  the  legislature 
had  such  power  [Cal.  Telegraph  Co.   v,  Alta, 
etc.    Co.,   22    Cal.  398],     the    court    saying 
"the     only    franchises       that      cannot       be 
granted    by      special      act     are     the     privi- 
lege     to      be      a      corporation,      and       the 
privilege  to  do   a   banking   business.  [Const. 
1849,  Art.  IV,  Sec.  34;  Const.  1879,  Art.  ,XII, 
Sec.  6.]     All  others  can  be  granted  by  special 
act.      The  franchise  to  build  a  telegraph  line 
(which  was  the  franchise  in  dispute)  is  not   a 
franchise  to  be   a  corporation.     The   legisla- 
ture   cannot   create   corporations   by  special 
act,  but  it  can   give   corporations   any   privi- 
leges, exclusive  or  otherwise,  and   by   special 
act."     Though  the  decision  in   this  case   can 
be      explained      on      other      grounds,^     the 
opinion  can   only    be    construed    to     mean 
that    the   constitutional  prohibition    applies 
merely    to      the     bare     "creation"     of      the 
corporation.      It   was   not  allowed   to  stand 
long  as  the  law.     In  French   v.  Teschemaker, 
24  Cal.  518,  it  is  said  that  "an  act  of  the  legisla- 
ture authorizing  the  formation  of  corporations 
without  attaching  to  the  corporators  an  indi- 
vidual liability,  would  be  as  obnoxious  to  the 
constitution  as   would   be   the   creation   of   a 


1.    See  opinion  of  McKlnstry,  J.,   In  OmnlbasK.  R.  Co.  v.  Bald- 
win, 57-160. 
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corporation  by  a  special  act,  and  the  courts 
would  be  bound  to  hold  that  the  persons 
organized  under  such  an  act  had  acquired 
none  of  the  rights  of  a  corporation."  In  Oro- 
ville  R.  R.  Co.  v.  Plumas  Co.,  37  Cal.  354,  it  is 
said  corporations  can  only  be  created  by 
general  law,  and  in  San  Francisco  v.  Spring 
Valley  Water  Works,  48  Cal.  498,  the  Telegraph 
Co.  case,  supra^  is  expressly  overruled.  The  facts 
in  San  Francisco  v.  Spring  Valley  Water 
Works  are  these:  An  act  of  the  legislature — 
the  so  called  "Ensign  act,"  passed  April  23, 
1868 — conferring  upon  Ensign  and  his  associ- 
ates the  privilege  of  laying  water  pipes  in  the 
streets  of  San  Francisco  for  the  purpose  of 
furnishing  water  to  the  inhabitants  of  the  city, 
required  that  water  should  be  furnished 
to  the  municipality  free  of  charge,  and  further 
provided  that  the  act  shall  not  take  effect 
unless  Ensign  and  his  associates  incorporate 
under  the  general  laws.  The  Spring  Valley 
corporation  subsequently  acquired  by  pur- 
chase all  the  rights  of  the  Ensign  corporation. 
This  action  is  brought  by  San  Francisco  to 
compel  the  Spring  Valley  Co.  to  furnish  water 
to  the  municipality  free  of  charge.  The  defense 
is  that  the  Ensign  act  is  unconstitutional  in 
that  it  violates  the  provision  that  corpora- 
tions shall  not  be  created  by  special  act.  The 
city  upholding  the  act,  claimed  upon  the 
authority  of  the  Telegraph  Co.  case,  supra^ 
that  there  is  a  difference  between  creating 
corporations  and  conferring  privileges  on 
them.     The   court  held    the   act    unconstitu- 
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tional.  "This  constitutional  provision,"  it 
said  "prevents  the  legislature  from  passing 
any  act  granting  powers  or  privileges  to  a 
particular  corporation,  which  are  not  enjoyed 
by  all  other  like  corporations  formed  under 
the  same  law,  and  it  cannot  pass  any  act 
limiting  or  burdening  the  rights  or  powers 
acquired  by  a  particular  corporation  from  the 
general  law."  "The  grant  to  individuals  on 
condition  that  they  incorporate  is  a  grant  to 
the  corporation,  and  the  corporation  takes 
only  such  rights  as  are  derived  from  the 
general  law  concerning  corporations,  and  sub- 
ject only  to  such  duties  as  it  imposes.  The 
legislature,  by  special  act,  cannot  increase  or 
decrease  either." 

Section  20 — Same. 

Though  the  rule  as  thus  announced  was 
vigorously  denounced  by  Judge  Sawyer  in 
So.  Pac.  R.  R.  v.  Orton,  6  Sawyer  157,  decided 
five  years  later,  the  Spring  Valley  case,  supra, 
has  been  many  times  approved  by  the  Cal- 
ifornia Supreme  Court  and  is  in  every  respect 
law  today.  Waterloo  Turnpike  Co.  v.  Cole, 
51  Cal.  381,  decides  that  an  act  [Stat.  1857-8,  p. 
169]  giving  the  supervisors  of  San  Joaquin 
county  power  to  grant  franchises  to  turnpike 
corporations  on  certain  terms,  which  terms 
are  different  from  those  of  the  general  corpo- 
ration law  as  to  turnpike  corporations,  is 
unconstitutional  and  void.  **An  act  giving 
certain  powers  to  only  a  portion  or  a  partic- 
ular class  of  similar  corporations  is  unconsti- 
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tutional."  In  addition  to  violating  the  "crea- 
tion by  special  act"  provision,  it  violates  the 
rule  that  all  laws  of  a  general  nature  shall 
have  a  uniform  operation.  [Const.  Art.  I,  Sec. 
11.]  Omnibus  R.  R.  Co.  v,  Baldwin,  57  Cal. 
160,  declares  that  the  legislature  has  no  power 
by  special  act,  to  confer  upon  a  corporation 
formed  under  the  general  laws,  corporate  pow- 
ers and  privileges  not  acquired  by  other  cor- 
porations formed  under  the  same  general 
laws.  Slocum  v.  Bear  Valley  Co.,  122  Cal.  155, 
55  Pac.  403,  declares  unconstitutional  an  act 
[Stat.  1891,  p.  195]  giving  a  lien  on  the  cor- 
poration's property  to  laborers  employed  by 
it,  whose  wages  are  payable  weekly  or  monthly, 
because  the  liability  is  imposed  only  on  those 
coroorationB  that  hire  laborers  by  the  week 
or  month.^  Krouse  v,  Durbrow,  127  Cal.  681, 
60  Pac.  438,  declares  unconstitutional  an  act 
[Stat.  1880  p.  131]  giving  unregistered  holders 
of  certificates  of  stock  in  mining  corpora- 
tions the  right  to  vote  at  elec- 
tions of  diirectors.  In  so  far  as  electing  direc- 
tors, mining  corporations  are  not  different  from 
other  corporations  and  therefore  this  law  is 
special  legislation  where  a  general  law  can  be 
made  applicable,  and  violates  the  constitution. 
[Art.  IV,  Sec.  25,  sub.  33.]  On  the  other  hand, 
an  act  [March  25,  1885]  authorizing  surety 
corporations  to  be  sole  sureties  is  a  general 
law  and  valid.  [Cramer  t?.  Title  etc.,  72  Cal.  12, 
12  Pac.   869.]     The  dictum  in  Ex  parte  Fra- 

l.  iLccord  Ackley  r.  Black  Hawk  Co.,  112  Cal.  42,  44  Pac.  330,  and 
JohnnoQ  r.  Goodyear  Min.  Co.,  127  Cal.  4,  59  Pac.  304,  declaring 
nacoDBtltutlQual  Statute  1897,  p.  331. 
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zier,  54  Cal.  94,  upholding  an  act  [Stats.  1877-8, 
p.  819]  conferring  on   three   named  societies 
the   power  of  examining  and  licensing  prac- 
titioners of   medicine   is  not  in  conflict  with 
the  rule,  the  origin  of   which   has  just    been 
traced.  Summarizing,  the  three  constitutional 
provisions,  (a)  corporations  shall  not  be  cre- 
ated by  special  act  [Art.  XII,  Sec.  1];   (6)  all 
laws  of  a  general  nature  shall  have  a  uniform 
operation    [Art.  I,  Sec.  11];  (c)  the  legisla- 
ture  shall  not  pass  special  laws  in  any    case 
where   a  general  law  can  be  made  applicable 
[Art.  IV,  Sec.  25,  Sub.  33],   not  only  prohibit 
the  legislature   from  creating  corporations  by 
special  act,  but   prohibit  it  from   conferring 
privileges   or  imposing  liabilities  on  corpora- 
tions already  existing,  other  than  by  a  general 
law,  applicable  to  all  corporations  of  the  same 
class.     See  also  Art.  IV,  Sec.  25,  Sub.  16, 19. 

Section  21 — No  State  Aid. 

Before  passing  to  a  consideration  of  those 
acts  which  the  general  law  has  made  formal 
requisites  of  incorporation,  one  other  limita- 
tion on  the  power  of  the  legislature  to  create 
corporations  remains  to  be  considered.  The 
state  shall  not  in  any  manner  loan  its  credit, 
nor  shall  it  subscribe  to,  or  be  interested  in 
the  stock  of  any  company,  association  or  cor- 
poration. [Const.  Art.  XII,  Sec.  13.]  A  sim- 
ilar provision  in  the  constitution  of  1849 
[Art.  XI,  Sec.  10]  did  not  prevent  the  legisla- 
ture from  raising,  by  taxation,  a  fund  of 
$1,500,000  for  the  Central  Pacific  R.  R.  Co.  to 
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aid  in  the  construction  of  its  railroad  [People 
V.  Pacheco,  27  Cal.  176] ;  the  court  saying 
that  **no  debt  on  the  state's  part  was  create^ 
and  consequently  no  credit  in  the  proper  §;.ense 
arose."  Yet  in  San  Diego  W.  Co.  i;.City  of  San 
Diego,  59  Cal.  517,  this  constitutional  provision 
was  considered  ample  to  prevent  the  city  from 
validly  contracting  to  give  property  or  pay 
money  for  the  construction  of  the  water 
works  of  a  private  corporation. 

Out  of  an  abundant  caution,  there  is  also 
inserted  in  our  constitution,  the  following 
declaration:  "The  exercise  of  the  right  of  emi- 
nent domain  shall  never  be  so  abridged  or 
construed  as  to  prevent  the  legislature  from 
taking  the  property  and  franchises  of  incor- 
porated companies  and  subjecting  them  to 
public  use  the  same  as  the  property  of  indi- 
viduals, and  the  exercise  of  the  police  power 
of  the  state,  shall  never  be  so  abridged  or  con- 
strued as  to  permit  corporations  to  conduct 
their  business  in  such  manner  as  to  infringe 
the  rights  of  individuals  or  the  general  well- 
being  of  the  state."  Const.  Art.  XII,  Sec.  8. 

Section  22 — Formal  Requisites. 

We  have  seen  that  incorporation  is  a  mat- 
ter of  right  in  California  [Sec.  1  supra],  avail- 
able under  general  law.  The  question  arises, 
who  may  form  corporations  and  what  acts  it 
is  necessary  for  such  persons  to  do  in  order 
to  be  erected  into  a  body  corporate. 

Private  corporations  may  be  formed  by  the 
voluntary  association  of  any  five  or  more  per- 
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sons,  a  majority  of  whom  must  be  residents  of 
this  state.  [C.  C.  285.]  This  applies  to  all 
corporations,  no  matter  what  their  purpose, 
ob]«Dt,  or  kind.  [People  v,  G.  G.  Lodge,  etc., 
128  Cal.257,  60  Pac.  865.]  The  instrument  by 
which  the  corporation  is  formed  is  called 
'^Articles  of  Incorporation."  [C.  C.  289.] 
It  must  be  subscribed  to  by  five  or  more  per- 
sons, a  majority  of  whom  must  be  residents  of 
this  state,  and  acknowledged  by  each  before 
some  oflBc«r  authorized  to  take  and  certify 
acknowledgments  of  conveyances  of  real  prop- 
erty. [C.  C.  292.]  It  is  not  necessary  to  the 
validity  of  the  corporation  that  all  the  original 
subscribers  should  sign  the  articles  of  incor- 
poration; those  that  do  act  as  agents  for  the 
others.  [San  Joaquin  Co.  v,  Beecher,  101  Cal. 
70,85  Pac.  ^49.]  The  articles  of  incorporation 
must  set  forth  [C.  C.  290]:  (1)  The  name  of 
the  incorporation;  (2)  the  purposes  for  which 
it  is  formed;  (3)  the  place  where  its  principal 
business  is  to  be  transacted;  (4)  the  term  for 
which  it  is  to  exist  not  exceeding  fifty  years; 
(5)  the  number  of  its  directors  or  trustees, 
which  shall  not  be  less  than  five,  and  the 
names  and  residence  of  those  who  are 
appointed  for  the  first  year;  (6)  the  amount 
of  its  capital  stock  and  the  number  of  shares 
into  which  it  is  divided.  [People  v,  Leonard, 
106  Cal..802,  39  Pac.  617.]  (7)  If  there  is  a 
capital  stock,  the  amount  actually  sub- 
scribed and  by  whom. 

Upon  filing  the  articles  of  incorporation  in 
the  office  of  the  county  clerk  of  the  county 
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in  which  the  principal   business  of  the  com- 
pany is  to  be  transacted,  and  a  copy  thereof, 
certified  by  the  county  clerk,  with  the  secretary 
of  state,   the   secretary  of  state  must  issue  to 
the  corporation,  over   the  great   seal   of  the 
I    state,  a  certificate  that  a  copy  of  the  articles 
I    containing  the  required  statement  of  fact  has 
been  filed    in   his   office  and  thereupon^  (the 
I    italics  are  ours)   the  persons  signing  the  arti- 
cles and  their  associates  and  successors  shall 
be  a  body  politic  and  corporate  by  the  name 
stated  in  the  certificate,  and  for  the  term  of 
I    fifty  years,  unless  it  is  in  the  articles  of  incor- 
'    poration     otherwise     stated,     or     otherwise 
f    specially   provided   for  certain  classes  of  cor- 
porations.   [C.  C.  296.]     These  are  the  formal 
requisites  for  creating  a  corporation   in   Cal- 
j    ifornia.  [Stockton  etc.  Co.  v.  Stockton  etc.  Co., 

61  Cal.  331.] 
•        When      corporations     were      created     by 
special  act,  as  at  common   law,  an   accept- 
ance  of   the   charter   by   the   persons  incor- 
porated was   necessary    to   complete  the  cre- 
ation of  the  corporation;  but  this  rule  has  no 
application  to  corporations  formed  under  gen- 
.    eral  laws,  like  those  of  this   state,   where  the 
I    corporators  are  the  acting   party  in  creating 
the  corporation.    [Spring  Valley  v.  San  Fran- 
cisco, 22  Cal.  434.]     When  these  instruments 
I     are  executed,  filed  and  certified  as  required,  the 
i     corporation    at  that   instant  comes  into  legal 
existence.     Its  corporate  life  is  then  complete; 
nothing  more  need  be  done,  and  it  can  only 

1.    See  next  section. 
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be  destroyed  by  some  subsequent  act  of  for- 
feiture. Martin  v.  Deetz,  102  Cal.  65,  36  Pac. 
368. 

Section  23 — Substantial   Compliance 

Necessary. 

The  process  of  creating  a  corporation  being 
an  artificial  one,  all  the  requirements  men- 
tioned in  the  general  law  are  an  essential  part 
of  that  birth  by  which  an  "imaginary,  invis- 
ible, intangible,  legal  entity  is  brought  into 
contemplative  existence"  [Martin  v.  Deetz, 
102  Cal.  55,  36  Pac.  368].  All  that 
the  statute  requires  the  certificate  shall 
state,  is  an  essential  of  incorporation,  and 
without  a  substantial  compliance  there- 
with, no  corporation  is  created.  [Harris 
V.  McGregor,  29  Cal.  125.]  Filing  the 
articles  of  incorporation  in  the  county  of  its 
principal  place  of  business  has  always  been  a 
condition  precedent  to  the  corporation's  exist- 
ence [Martin  v.  Deetz,  102  Cal.  55,  36  Pac.  368; 
Mokelumne  etc.  Co.  v.  Woodbury,  14  Cal. 
424],  but  until  the  word  "whereafter"  sub- 
sequently changed  to  ^^ivhereupon^^  [Amend- 
ments 1873-4,  p.  199],  was  inserted  in  section 
290  of  the  Civil  Code,  filing  a  certified 
copy  with  the  secretary  of  state  was  not.  In 
Mokelumne  Hill  Co.t\  Woodbury,  14  Cal.  424, 
the  court  said  that  filing  with  the  secretary 
of  state  was  not  a  prerequisite,  but  simply  an 
act  required  to  be  done,  failure  to  do  which 
furnished  a  cause  for  forfeiture,  if  the  state 
should    institute  such    proceedings.       Judge 
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Hoffman  in  the  United  States  District  Court 
took  the  same  view.  [Hyde  v.  Doe,  4  Sawyer, 
133.] 

That  filing  the  certified  copy  with  the 
secretary  of  state  is  now  a  condition  precedent 
to  the  creation  of  the  corporation  and  that 
the  secretary  has  no  authority  to  issue  the 
certificate  until  all  the  forms  have  been  com- 
plied with,  was  expressly  Jield  in  two  recent 
cases.  Wall  v.  Mines,  130  Cal.  27,  62  Pac. 
386;  People  v.  G.  G.  Lodge  etc.,  128 
Cal.  257,  60  Pac.  685. 

It  is  important  to  determine  whether  an  act 
required  to  be  done  at  the  creation  of  the  cor- 
poration is  a  condition  precedent  to  existence, 
or  only  a  cause  of  forfeiture;  because  if  the 
former',  the  corporation  has  not  been  created, 
if  the  latter  it  is  a  valid  corporation  as  to  all 
the  world,  except  in  a  direct  proceeding  by 
the  state  to  have  the  forfeiture  decreed. 
[C.  C.  358.]  In  Ex  parte  Spring  Valley  W.  W., 
17  Cal.  132,  the  articles  of  incorporation  stated 
San  Francisco  is  "the  place  of  business,"  while 
they  should  have  said  "the  principal  place  of 
business."  This  was  held  merely  a  technical 
error  and  the  court  refused  to  declare  the 
charter  void  on  any  such  ground.  In  Roman 
Catholic  Orphan  Asylum  v.  Abrams,  49  Cal. 
455,  articles  signed  by  all  the  members  and 
not  by  the  trustees  [Stat.  1850,  p.  273]  were  sus- 
tained. In  People  v.  S.  &  V.  R.  R.,  45  Cal.  306, 
a  certificate  stating  that  ten  per  cent,  had 
been  paid  in  in  good  faith,  but  did  not  use  the 
words  mcas/i  [Stat.  1861,  p.  607],  was  upheld, 
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the  court  saying  that   a  literal   compliance  is 
not  necessary. 

On  the  other  hand,  while  only  a  substantial 
compliance  with  the  statute  of  creation  is  nec- 
essary, where  the  act  required  to  be  done,  no 
matter  how  small,  is  not  done  at  all,  there  is 
no  such  compliance.  There  is  a  difference 
between  not  doing  an  act  at  all,  and  doing  as 
directed,  but  not  literally.  Therefore,  it  has 
been  held  that  articles  signed  by  only  four 
persons  [Peoples.  Montecito  Water  Co.,  97  Cal. 
276,  32  Pac.  236];  that  articles  of  an  insurance 
corporation  [C.  C.  419]  failing  to  state 
that  over  $100,000  had  been  subscribed  [Peo- 
ple V.  Flint,  6'4Cal.49,  28  Pac.  495], and  that  a 
certificate  of  incorporation  verified  by  a  num- 
ber of  persons  less  than  five  [People  v;  G.  G. 
Lodge,  etc.,  128  Cal.  267,  60  Pac.  865],  did  not 
create  corporations.  Besides  the  general  pro- 
visions [C.  C.  290,  296]  for  incorporation 
[People  V.  G.  G.  Lodge,  etc.,  128  Cal.  257, 
60  Pac.  865],  special  provision  is  made  in  other 
sections,  relating  to  certain  kinds  of  corpora- 
tions, for  additional  facts  to  be  stated  in  their 
articles  of  incorporation.  [C.  ^C.  290,  296, 
People  V,  G.  G.  Lodge,  etc.,  128  Cal.  257, 60  Pac. 
865.]  These  sections  of  the  codes  will  all  be 
found  in  full  in  part  II,  post. 

Section  24 — Proof  of  Incorporation. 

Incorporation  can  be  proved  by  a  certified 
copy  of  the  certified  copy  of  the  articles 
required  to  be  filed  with  the  secretary  of  state. 
Such  copy  is  not  secondary   evidence^  but  is 
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by  law,  made  equal  to  the  original  as  evidence. 
[Boston  Tunnel  Co.  v.  McKenzie,  67  Cal.  485,  8 
Pac.  22;  Fresno,  etc.  Co.  v.  Warner,  72  Cal.  379, 
i4Pac.  37.]     This  is  the   judicial  interprtta- 
tion  of  the   provision  of   section  297  of  the 
Civil  Code  which  reads   as  follows:     **A  copy 
of  any  articles   of  incorporation  filed  in  pur- 
suance of  this  chapter  and   certified   by  the 
secretary  of   state,  or  by  the   county  clerk  of 
the  couuty   where  the   original  articles  shall 
have  been   filed,   must  be   received  in   all  the 
courts  of   this    state,    and   other   places,   as 
prima   facie    evidence   of    the    facts    therein 
ptated."     The  same  construction  had  been  put 
on  the  provisions   of  an    act  giving   corpora- 
tions  power   to   consolidate,^  in   the   case  of 
Vance  v,  Kohberg,50  Cal.  346,  wherein  the  court 
said:      "On   reading    the  whole   statute,   we 
think  it  clear  that  the  articles  filed  with  the 
secretary  of  state   constitute  an    original  and 
therefore  a  certified  copy  must  be  received  as 
good  evidence.     See  C.  C.  P.  1919. 

The  statements  made  in  the  articles  of 
incorporation  are  the  statements  of  the  cor- 
poration, and  if  such  statements  are  incorrect, 
the  corporation  is  estopped  to  impeach  them. 
Monterey,  etc.,  R.  R.  Co.  v.  Hildreth,  53  Cal. 
123. 

Section  25 — Defective  Incorporation. 

We  have  seen  in  chapter  II,  supra^  that 
there  are  certain  attributes  possessed   by  cor- 

1  Sututes  1861,  p.  607,  section  40,  to  wl^Icli  iectlon  473  C  C  Is  sub- 
itant         aimlUftr. 


72  COKPOKATIONb. 

porations,  such  as  the  power  and  privilege  of 
sueing  and  being  sued  in  its  own  name,  and 
the  power  to  take  and  hold  property  in  its 
own  name,  which  do  not  belong  to  unincor- 
porated associations.  We  have  also  seen  how 
the  artificial  being,  called  a  corporation,  is 
created  [Sees.  19  and  20,  supruy]  and  that  the 
failure  to  perform  those  acts  not  made  essen- 
tials of  incorporation  can  only  be  taken 
advantage  of  by  the  state. 

One  of  the  favorite  defenses  in  suits  to 
which  a  corporation  is  a  party  is  to 
deny  that  it  is  a  corporation.  The  in- 
justice done  by  allowing  persons  to  escape 
their  just  debts  and  liabilities  to  a  corpora- 
tion by  proof  that  it  was  defectively  organized 
gave  rise  at  common  law  to  the  doctrine  of 
de  facto  corporations.  How  a  de  facto  corpor- 
ation comes  into  being,  and  what  its  powers 
and  liabilities  are,  will  be  treated  in  a  special 
chapter  devoted  to  that  subject.  [Chapter 
XXII,  joos^.]  De /ac^o  corporations  are  legal 
(de  jure)  corporations  for  all  purposes  except 
a  direct  action  by  the  attorney-general  of  the 
state  to  enjoin  them  from  acting  as  corpora- 
tions.    Rondell  v.  Fay,  32  Cal.  354. 

In  addition  to  this  common  law  protection, 
there  is,  in  this  state,  a  statute  declaring  that 
the  due  incorporation  of  a  company  claiming 
in  good  faith  to  be  a  corporation,  and  doing 
business  as  such,  «hall  not  be  inquired  into 
collaterally  in  any  private  suit  to  which  such 
company  shall  be  a  party  [Stats.  1861,  p. 
110],  and  this  statute  is  now  embodied  in  sec- 
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tion  358,  Civil  Code.  What  is  the  effect  of 
this  law  on  attacks  directed  at  due  incorpora- 
tion? 

In  the  first  place,  though  the  act  re- 
lates to  all  corporations,  whether  formed 
before  or  after  its  passage  [Pac.  Bank  v,  De 
Ro,37  Cal.  538],  and  provides  that  due  incorpo- 
ration cannot  be  inquired  into,  it  does  not 
mean  that  no  inquiry  can  be  made.  [Martin 
V.  Deetz,  102  Cal.  55,36  Pac.  368.]  To  prove  that 
the  corporation  is  not  such,  either  de  jure  or 
de  facto,  is  always  a  defense  [Oroville  etc.  R. 
R.  Co.r.  Plumas  Co.,  37  Cal.  354];  for  example, 
a  deed  to  such  a  grantee  is  a  nullity.  [Wall 
t'.  Mines,  130  Cal.  27,  62  Pac.  386.]  The  true 
rule  appears  to  be  that  announced  in  a  dictum 
in  Fresno  Canal  Co.-y.  Warner,  72  Cal.  379,  14 
Pac.  37:  **In  all  actions,  not  founded  on  con- 
tract made  between  the  parties,  the  existence 
of  the  alleged  corporation,  if  put  in  issue, 
must  be  proved."  We  shall  see  [Chap.  XXII, 
post]  that  one  who  contracts  with  a  corpora- 
tion is  estopped  to^deny  its  existence;  which 
doctrine  explains  the  exception  contained  in 
the  above  rule.  Like  most  rules  regulating  a 
difficult  subject,  this  one  requires  explanation. 
When  it  states  that  "existence  *  *  *  must 
be  proved,"  it  means  existence  de  jure  or  de 
facto,  for  on  proof  that  it  has  a  "de  facto" 
existence,  a  corporation  defeats  all  collateral 
attacks  on  its  right  to  exercise  the  attributes 
of  a  corporation.  People  v.  Frank,  28  Cal.  507; 
Stockton  etc.  Co.  v.  Stockton  etc.  R.  R.  Co.,  45 
Cal.  680;  Bakersfield   Hall  Asso.   v.   Chester, 
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55  Cal.  98;People  v.  Barrie,  49  Cal.  342;  People 
t?.  Leonard,  106  Cal.  ^02,  39  Pac.  617;  People 
V.  Dole,  122  Cal.  486,  55  Pac.  481. 

Summarizing ^  the  results  of  the  judicial 
interpretation  of  the  principle  that  the  due 
incorporation  of  any  company  cannot  be  col- 
laterally attacked,  we  find  it  to  mean:  (a)  A 
collateral  attack  is  one  made  in  any  proceed- 
ing, other  than  one  brought  by  the  attorney- 
general  of  the  state  to  restrain  the  corpora- 
tors from  usurping  the  franchise  to  be  a  cor- 
poration. [S.  P.  R.  R.  Co.  V,  R.  R.  Comr'e., 
78  Fed.  236  (1896),  McKenna,  J.]  (6)  Such 
an  attack  can  be  made  by  any  one,  who  is  not 
estopped  therefrom  because  of  having  con- 
tracted with  the  corporation  as  such,  (c) 
But  that  the  attack  will  not  be  successful,  if 
the  corporation  proves  that  it  has  at  least  a 
de  facto  existence.  Los  Angeles  Holiness 
Band  v.  Spiers,  126  Cal.  541,  58  Pac.  1049,  cit- 
ing Rondell  V.  Fay,  32  Cal.. 361;  Stockton  etc. 
Co.*  v.  Stockton  etc.  R.  R.  Co.,  45  Cal.  680; 
Bakersfield  Hall  Asso.  v.  Chester,  55  Cal. 
101 ;  People  v.  La  Rue,  67  Cal.  530,  8  Pac.  84; 
Golden  Gate  Co.  v.  Hendy  Works,  82  Cal. 
186,  23  Pac.  45. 

It  phould  be  noted  in  this  connection 
that  the  section  of  the  Civil  Code,  relating  to 
the  amendment  of  articles  of  incorporation, 
prov  des  that  nothing  it  contains  cures  or 
amends  any  defect  existing  in  any  original 
.  articles   of    incorporation    filed   prior,   where 

such  articles  did  not  set  forth  the  matters 
required  to  make  the  same  valid  at  the  time 
of  filing.     C.  C.  362. 
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Section  26 — Alteration  of  Charter. 

Ever  since  the  United  States  Supreme  Court 
in  the  famous  Dartmouth  College  case 
decided  that  tlie  charter  of  a  corporation  was 
a  contract  within  the  meaning  of  the  pro- 
vision, prohibiting  a  state  from  passing  any 
law  impairing  the  obligation  of  contracts 
[Art.  I,  Sec.  10,  U.  S,  Const.],  the  accepted 
mode  for  a  state  to  retain  control  over  the 
corporations  of  its  creation  has  been  to  pro- 
vide in  the  charter  that  it  may  be  amended 
or  repealed.  San  Fran.  v.  Spring  Valley  W- 
W.,  48  Cal.  493. 

In  the  section  "of  our  state  constitution 
which  declares  that  corporations  may 
be  formed  under  general  laws,  it  is  pro- 
vided that  **all   laws,    now  in  force  in    this 


k 


76  CORPORATIONS. 

state  concerning  corporations,  and  all  laws 
that  may  be  hereafter  passed  pursuant  to  this 
section,  may  be  altered  from  time  to  time  or 
repealed."  [Art.  XII,  Sec.  1.]  A  similar  pro- 
vision was  contained  in  the  constitution  of 
1849  [Art.  IV,  Sec.  31],  and  was  inserted  in 
the  Civil  Code.  Sec.  404,  C.  C,  formerly  Sec. 
384. 

Judicial  construction  of  the  power  reserved 
to  the  legislature  by  the  above  section  is  not 
wanting.  **The  reservation  in  the  general  law 
of  the  right  to  amend,  alter,  or  repeal,  places 
under  legislative  control  all  rights,  privileges 
and  immunities  derived  through  the  charter 
direct  from  the  state;  but  the  rights  and 
interests  acquired  by  the  corporation  not  con- 
stituting a  part  of  the  contract  of  incorpora- 
tion, stand  upon  a  different  footing.  There  is 
no  power  to  interfere  with  contracts  the  cor- 
poration may  make.  When  a  contract  has 
been  made  or  property  acquired,  the  contract 
is  as  inviolable  and  the  property  right  as 
sacred  as  in  the  case  of  a  natural  person. 
However,  the  right  to  sue  and  be  sued  by  name, 
the  right  to  use  a  corporate  name  and  seal, 
the  right  to  acquire  property  and  the  right  to 
contract  are  all  given  by  the  charter.^ 
and  are  subject  to  legislative  control.*' 

The  foregoing  language  was  used  by 
Hoffman,  J.,  in  Parrott's  Chinese  case,  6  Saw. 
349,   in    deciding   that   the   provision   of  the 


1.    These  arc  all  attributeB  of  corporations.    Chapter  II,  supra. 
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state  constitution  forbidding  corporations  to 
employ  Chinese  [Art.  XIX,  Sec.  2],  and  sec- 
tions 178  and  179  of  the  Penal  Code  passed  in 
pursuance  thereof,  violated  the  United  States 
constitution  [Art.  I,  Sec.  10]  and  the  treaty 
with  China. 

Section  27 — Same. 

The  well-known  case  of  Spring  Valley  Water 
'Works  V,  San  Francisco,  61  Cal.  3,  which 
went  to  the  United  States  Supreme  Court,  was 
decided  on  this  provision  of  the  state  consti- 
tution. The  water  company's  charter  pro- 
vided that  the  water  rates  should  he  fixed  by 
a  board  of  commissioners,  consisting  of  five 
persons,  two  selected  by  the  corporation,  two 
by  the  city,  a -fifth  selected  by  the  four  thus 
appointed.  Then  article  XXII,  section  l,of 
the  constitution  of  1879,  changed  the  mode  of 
fixing  water  rates,  and  the  legislature  enacted 
accordingly.  [Stats.  1881,  p.  54.]  One  of  the 
San  Francisco  appointed  commissioners  died, 
aud  the  city  refusing  to  appoint  another,  the 
company  demanded  a  writ  of  mandamus  to 
compel  it  to  do  so,  alleging  that  the  laws 
changing  the  mode  of  fixing  the  rates  violated 
article  I,  section  10  of  the  United  States  consti- 
tution. The  state  Supreme  Court  held  that  the 
change  was  constitutional,  saying  that  though 
the  charter  is  a  contract  between  the  state 
and  the  corporation,  the  state  reserves  power  to 
amend,  alter  or  repeal,  and  the  watea:  company 
took  it  subject  to  this  power.  *'This  power,  it  is 
true,  can  only  be  exercised  bo  as   not  to   take 
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away  vested  or  property  rights,  but  the 
change  here  complained  of  only  affected  a  cer- 
tain public  franchise  held  by  the  corporation 
and  that  franchise  to  furnish  water  is  not  a 
contract;  it  is  within  the  police  power."  In 
affirming  this  case  the  United  States  Supreme 
Court  [Spring  Valley  Water  Works  v,  Schot- 
tler,  110  U.  S.  347]  said  the  organization  of 
the  plaintiff  was  not  a  business  arrangement 
with  the  state,  but  simply  the  grant  of  a 
franchise  to  exist  as  a  corporation  and  to  do 
certain  things,  that  it  was  all  subject  to  alter- 
ation or  repeal,  and  that  the  company's 
power  to  fix  rates  grew  out  of  the 
grant  from  the  state  and  is  therefore 
subject  to  change.^  McGowan  v.  McDonald, 
111  Cal.  57,  43  Pac.  418,  says  (dictum)  that  the 
stockholder's  statutory  liability  could  be 
altered  or  repealed  under  this  provision  with- 
out violating  the  United  States  constitution. 

Another  check  on  the  legislative  power  ov  r 
corporations  is  the  rule,  now  settled,  that  the 
fourteenth  amendment  to  the  United  States 
constitution  that  a  state  cannot  deny  to  any 
person  the  equal  protection  of  its  laws  applies 
to  and  protects  corporations.*  Therefore,  a 
statute  [1897  p.  231]  giving  liens  to  laborers 
employed  by  corporations,  is  unconstitu- 
tional. Johnson  v.  Goodyear  Min.  Co.,  127 
Cal.  4,  69  Pac.  304. 

Over  the  internal   affairs,  however,   of  the 

1  See  also  People  v.  Coon,  25  Oa I.  635. 

2  Tohnson  v.  (Soodyear  MIn.  Co.,  127  ('al.4,  69  Pac.J»4,  citing  Santa 
Clara  County  v.  8o.  Pao.  R.  R.  Co..  118  U.  S.  396:  see  a  dictum  contra 
In  Central  Pac.  Co.  v.  Board  of  Equalization,  60  Cal.  39. 
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corporations  of  the  state  and  over  the  regula- 
tion of  corporate  managemeat,  the  legislature 
has  full  control;  accordingly  an  act  [Stats. 
1880  p.  400]  imposing  a  penalty  on  the  direc- 
tors of  mining  corporations  for  failure  to  post 
reports  is  constitutional.  Miles  v.  Woodward, 
115  Cal.  308,  46  Pac.  1076. 

Section  28 — Method  of  Alteration. 

It  is  quite  as  competent  for  the  legislature 
to  confer  additional  powers,  privileges  and 
immunities  by  a  subsequent  act  as  by  the 
original  act  under  which  the  corporation  was 
formed,  provided  only  it  be  done  by  general 
law.    Peoples.  Perrin,  56  Cal.  345. 

"Any  corporation  may  amend  its  articles  of 
incorporation  by  a  majority  vote  of  its  board 
of  directors  or  trustees,  and  by  a  vote  or  writ- 
ten assent  of  the  stockholders  representing  at 
least  two-thirds  of  the  subscribed  capital 
stock  of  such  corporation,  or  the  written 
assent  of  a  majority  of  the  members  if  there  is 
no  capital  stock ;  and  a  copy  of  such  articles 
of  incorporation  as  thus  amended,  duly  certi- 
fied to  be  correct  by  the  president  and  secre- 
tary of  the  board  of  directors  or  trustees. of 
Buch  corporation,  must  be  filed  in  the  office 
where  the  original  articles  were  filed,  and  a 
copy  thereof,  certified  by  the  county  clerk, 
must  be  filed  with  the  secretary  of  state;  and 
from  the  time  of  so  filing  such  copy  of 
amended  articles  of  incorporation,  such  cor- 
poration has  the  same  powers,  and  it  and  the 
members  or  stockholders  thereof  are  thereafter 


80  CORPORATIONS. 

subject  to  the  same  liabilities  as  if  such 
amendment  had  been  embraced  in  the  original 
articles  of  incorporation;  the  time  of  the  exist- 
ence of  such  corporation  must  not  be  by  such 
amendment  extended  beyond  the  time  fixed 
in  the  original  articles  of  incorporation;  such 
original  and  amended  articles  of  incorporation 
must  together  contain  all  the  matters  and 
things  required  by  the  law  under  which  the 
original  articlesof  incorporation  were  executed 
and  filed.  If  the  assent  of  two-thirds  of  said 
stockholders,  or  of  the  majority  of  members 
where  there  is  no  capital  stock,  to  such  amend- 
ment has  not  been  obtained,  a  notice  of  the 
intention  to  make  such  amendment  must  first 
be  published  in  some  newspaper  published  in 
the  county  in  which  the  principal  place  of 
business  of  the  corporation  is  located,  for 
fifteen  days  if  in  a  daily,  or  five  successive 
issues  if  in  a  weekly  newspaper,  before  the 
filing  of  the  proposed  amendment."  C.  C.  362. 

Section  29 — Reorganization  Under  The 

Codes. 

The  code  contains  a  complete  scheme  for 
the  reorganization  under  it  of  California  cor- 
porations created  prior  to  its  adoption  in  1872, 
which  scheme  is  as  follows:  "Any  corpora- 
tion existing  on  the  first  day  of  January,  one 
thousand  eight  hundred  and  seventy-three, 
formed  under  the  laws  of  this  state,  and  still 
existing,  which  has  not  already  elected  to 
continue  its  existence,   under   the   provisions 
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of  this  code  applicable  thereto,  may,  at  any 
time  hereafter,  make  such  election  by  the 
unanimous  vote  of  all  its  directors,  or  such 
election  may  be  made  at  any  annual  meeting 
of  the  stockholders,  or  members,  or  at  any 
meeting  called  by  the  directors  expressly 
for  considering  the  subject,  if  voted  by  stock- 
holders representing  a  majority  of  the  capital 
stock,  or  by  a  majority  of  the  members,  or 
may  be  made  by  the  directors  upon  the  writ- 
ten consent  of  that  number  of  such  stockhold- 
ers or  members.  A  certificate  of  the  action 
of  the  directors,  signed  by  them  and 
their  secretary,  when  the  election  is  made  by 
their  unanimous  vote,  or  upon  the  written  con- 
pent  of  the  stockholders  or  members  when  such 
election  is  made  at  any  such  meeting,  signed 
by  the  chairman  and  secretary  of  the  meeting, 
and  a  majority  of  the  directors,  must  be  filed 
in  the  office  of  the  clerk  of  the  county  where 
the  original  articles  of  incorporation  are  filed, 
and  a  certified  copy  thereof  must  be  filed  in 
office  of  the  secretary  of  state;  and  thereafter 
the  corporation  shall  continue  its  existence 
under  the  pr^Msions  of  this  code  which  are 
applicable  thereto,  and  shall  possess  all  the 
rights  and  powers,  and  be  subject  to  all  the 
obligations,  restrictions,  and  limitations  pre- 
scribed hereby."  [C.  C.  287.]  Reorganizing 
under  this  section  does  not  create  a  new  cor- 
poration, but  continues  the  existence  of  the 
old  corporation,  modifying  its  charter.  [People 
V.  Pfister,  67  Cal.  632.]  The  legislature  might 
have  provided  that  all  corporations  previously 
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created  shall  be  subject  to  the  codes — how  far 
such  a  provision  would  be  effective,  we  have 
already  considered — [Sec.  26,  27,  8upra,'\  but 
it  did  not  do  so.  It  declared  [C.  C.  288]  that 
**no  corporation  formed  or  existing  before 
twelve  o'clock  noon,  of  the  day  upon  which 
this  code  takes  effect  is  affected  by  the  provis- 
ions of  part  IV  of  division  first  of  this  code 
[general  corporation  law],  unless  such  cor- 
poration elects  to  continue  its  existence  under 
it  as  provided  in  the  previous  section;  but  the 
laws  under  which  such  corporations  were 
formed  and  exist  are  applicable  to  all  such 
corporations,  and  are  repealed  subject  to  the 
provisions  of  this  section."  It  would  seem  to 
be  reasonably  clear  that  this  section  means, 
as  was  held  in  Estate  of  Eastman,  60  Cal.  308, 
that  corporations  formed  before  the  codes 
have  the  powers  conferred  by  their  act  of  incor- 
poration and  that  until  they  assent  by  re-in- 
corporating under  the  code, — their  charter  is 
not  changed  or  amended  by  the  codes;  but 
doubt  was  thrown  on  this  interpretation  by  a 
dictum  in  Market  St.  R.  R.  Co.  v,  Hellman, 
109  Cal.  571,  42  Pac.  225,  and  by  the  necessary 
inference  from  the  decision  in  McGowan  v. 
McDonald,  111' Cal.  57,  43  Pac.  418.  In  the 
Hellman  case,  it  is  announced  that  "this  sec- 
tion [Sec.  288]  says  the  laws  under  which 
(pre-existing)  corporations  were  formed  or 
exist  are  not  repealed  by  the  code  and  another 
section  [Sec.  20]  says  all  other  laws  are.  The 
result  is  this:  Corporations  existing  before  the 
code  are  still  subject  as  to  their  formation  and 
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existence  to  the  law  of  their  charter,  but  in  all 
other  respects  are  governed  by  the  codes.  To 
hold  otherwise  would  be  to  make  the  whole  of 
part  IV  of  the  Civil  Code  unconstitutional  as 
special  legislation." 

In  the  McGowan  case  (supra)  it  was  said 
that  the  section  of  the  code  [C.  C.  322] 
imposing  a  liability  on  stockholders  for  the 
debts  of  the  corporation  applied  to  all  corpo- 
rations, whether  organized  before  the  codes  or 
not,  because  this  liability  is  no  part  of  the 
^*creation  or  formation  of  the  corporation,"  the 
inference  being  that  the  codes  regulate  all 
matters  other  than  the  bare  creation  or  forma- 
tion of  such  corporations,  even  though  they 
have  not  elected  to  reorganize.  This  case, 
also,  approves  of  the  Hellman  case  {supra). 
In  Murphy  v.  Pacific  Bank,  119  Cal.  334,  51 
Pac.  317,  decided  in  1897,  the  above  dictum 
in  the  Hellman  case  confining  section  288  to 
"mere  corporate  existence"  is  repudiated  and 
the  meaning  of  this  section  announced  to  be 
that  **if  a  corporation  elects  to  continue  under 
it,  it  is  subject  to  the  provisions  of  the  code, 
but  if  it  does  not  so  elect,  no  provisions  of  the 
code  apply  to  it" — which  is  only  a  re- estab- 
lishment of  the  early  rule.  Estate  of  East- 
man, supra. 

Of  course,  nothing  in  the  power  to  reorgan- 
ize enables  a  corporation  to  defraud  its  cred- 
itors [C.  C.  404];  nor  can  a  corporation 
by  a  feigned  re-incorporation  as  a  new  com- 
pany and  a  transfer  of  its  property  without 
consideration,  place   it  beyond  the  reach  of 
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creditors.     S.  F.  &  N.  P.  R.  R.  Co.   r.   Bee,  48 
Cal.  398. 

As  a  house-cleaning,  the  constitution  of 
1879,  article  XII,  section  6,  provided  that  "all 
existing  charters,  grants,  franchises,  special 
or  exclusive  privileges,  under  which  an  actual 
and  hona  fide  organization  shall  not  have 
taken  place,  and  business  have  been  com- 
menced in  good  faith,  at  the  time  of  the 
adoption  of  this  constitution,  shall  hereafter 
have  no  validity."  There  was  nothing  in  the 
constitution  of  1849  prohibiting  the  granting 
of  exclusive  franchises,  but  franchises  granted 
were  not  construed  to  be  exclusive  unless  they 
were  made  so  in  terms.  Indian  Canyon  Road 
Co.  V.  Robinson,  13  Cal.  519. 

Section  30 — Visitorial  Power  of  the  State. 

The  attorney-general  or  district  attorney, 
whenever  and  as  often  as  required  by  the 
governor,  must  examine  into  the  affairs  and 
condition  of  any  corporation  in  this  state, 
and  report  such  examination,  in  writing, 
together  with  a  detailed  statement  of  facts,  to 
the  governor,  who  must  lay  the  same  before 
the  legislature;  and  for  that  purpose  the 
attorney- general  or  district  attorney  may 
administer  all  necesFary  oaths  to  the  directors 
and  officers  of  any  corporation,  and  may 
examine  them  on  oath  in  relation  to  the 
affairs  and  conditions  thereof,  and  may  exam- 
ine the  books,  papers  and  documents  belong- 
ing to  such  corporation,  or  appertaining  to  its 
affairs   and   conditions.      [C.   C.  382.]     The 
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legislature,  or  either  branch  thereof,  may 
examine  into  the  affairs  of  any  corporation  in 
this  state  at  all  times;  and,  for  that  purpose, 
any  committee  appointed  by  the  legislature, 
or  either  branch  thereof,  may  administer  all 
necessary  oaths  to  the  directors,  officers  and 
stockholders,  and  may  examine  them  under 
oath,  and  may  examine  the  safes,  books, 
papers  and  documents  belonging  to  the  cor- 
poration, and  compel  the  production  of  all 
keys,  books,  papers  and  documents  by  sum- 
noary  process,  to  be  issued  on  application  to 
any  court  of  record  or  any  judge  thereof,  under 
such  rules  and  regulations  as  the  court  may 
prescribe.  [C.  C.  383.]  It  is  a  crime  pun- 
ishable by  imprisonment  in  the  state  prison 
for  not  less  than  three  nor  more  than  ten 
years  to  deceive  any  of  the  above  named 
investigators  by  means  of  false  or  forged 
books,  papers,  vouchers  or  other  instruments. 
P.  C.  558. 

The  visitorial  power  of  the  state  over  all 
corporations,  domestic  and  foreign,  has  thus 
been  declared  to  be  exercisable  only  by  the 
legislature  itself,  by  means  of  a  judicial  inves- 
tigation, or  by  the  attorney-general  at  the 
order  of  the  governor  of  the  state.  In  what- 
ever way  exercised,  directly  or  by  delegation, 
it  is  but  the  administration  of  the  legislative 
power  of  the  state.  State  Investment  Co.  v, 
Superior  Court,  101  Cal.  135,  35  Pac.  549.    ' 

A  special  provision  of  the  Political  Code, 
section  474,  authorizing  the  attorney-general 
or  counsel  employed  by  him,  in  searching  for 
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escheated  property,  to  examine  the  books  and 
papers  of  a  corporation,  has  been  held  to 
allow  such  examination  only  under  super- 
vision and  an  order  of  the  Superior  Court. 
C.  C.  P.  1269;  People  v.  Hibernia  etc.  Society, 
72  Cal.  21,  13  Pac.  48. 

Section  31 — Consolidation. 

When  we  speak  of  the  consolidation  of  cor- 
porations we  mean  one  of  two  things — either, 
that  one  of  the  constituent  corporations  has 
been  dissolved  and  its  assets  and  liabilities 
taken  over  by  the  other;  or,  that  both  the  con- 
stituent corporations  have  been  dissolved  and 
a  new  one  created,  taking  over  their  assets  and 
liabilities.  How  a  corporation  may  be  dis- 
solved, when,  by  whom  and  the  effect  of  dis- 
solution will  be  treated  of  in  the  next  chapter; 
being  concerned  in  this  section  with  the 
power  of  dissolution  only  as  a  step  in  the 
process  of  consolidation. 

The '  legislature  has  expressly  given  the 
power  to  consolidate  to  colleges  [C.  C.  652, 
653],  to  savings  banks,  to  mining  corporations 
[C.  C.  361],  to  railroad  corporations  [C.  C. 
473],  including  street  railroads  [C.  C.  510], 
and  to  co-operative  business  corporations  [C. 
C.  653],  but  has  not  expressly  given  it  to  cor- 
porations in  general  [C.  C.  354,  355],  except 
in  so  far  that  it  has  provided  a  method  by 
which  all  corporations  can  voluntarily  dis- 
solve.    See  chapter  V,  post. 

The  only  statement  in  our  books  as  to  the 
power  of  corporations  in  general  to  dissolve  is 
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contained  in  Market  Street  Ry.  Co.  v.  Hell- 
man,  109  Cal.  at  p.  585,  42  Pac.  225,  and  that 
statement  is  only  a  declaration  that  under  the 
power  to  alter  or  repeal  the  charter,  the  legis- 
lature can  amepd  the  charter  so  as  to  give  the 
corporation  and  a  naa jority  of  the  stockholders 
power  to  consolidate  against  the  wish  of  a 
minority.  It  would  seem  to  be  clear  that  the 
power  to  consolidate,  as  distinguished  from 
the  power  to  dissolve,  is  not  possessed  by  Cal- 
ifornia corporations  in  general  [C.  C.  355], 
that  those  corporations  to  which  it  is  granted 
can  only  exercise  it  in  the  mode  prescribed 
see  Chap.  VII,  post],  and  that  the  results  will 
)e  only  those  declared  in  the  grant.  [Johnson 
V,  Maine  Hospital,  2  Cal.  319.]  The  various 
statutes  granting  power  to  certain  corpora- 
lions  to  consolidate  will  be  found  in  part  II, 
post. 

As  the  grant  to  railroad  corporations  [C.  C. 
473]  is  typical  of  all  the  others,  an  outline  of 
its  provisions  and  a  statement  of  what  the 
courts  have  said  in  construing  it  will  be  given 
here.  Any  railroad  corporation  incorporated 
binder  the  laws  of  California  may  consolidate 
with  one  or  more  railroad  corporations,  domes- 
tic or  foreign,  its  capital  stock,  properties, 
roads,  equipments,  adjuncts,  franchises, 
claims,  demands,  contracts,  agreements,  obli- 
gations, debts,  liabilities  and  assets  of  every 
kind  and  description,  upon  such  terms  and  in 
such  manner  as  may  be  agreed  upon  by  their 
respective  boards  of  directors;  provided, 
no    such     consolidation     shall     take    effect 
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until  the  same  shall  have  been  ratified  and 
confirmed  in  writing  by  the  stockholders 
holding  three-fourths  of  the  subscribed  capi- 
tal stock  of  their  respective  corporations. 
The  section  then  provides  for  the  preparation 
and  filing  of  "articles  of  incorporation  and 
consolidation,"  and  the  formal  requisites  of 
such  articles  and  declares  that  the  effect  of 
such  consolidation  is  to  vest  in  the  new  cor- 
poration all  the  assets  and  liabilities  of  the 
constituent  corporations;  that  they  have 
become  extinct  and  that  the  new  corporation 
with  all  its  property  is  liable  to  the  creditors 
of  each  of  the  component  corporations.  See 
Smith  V.  Los  Angeles  Ry.  Co.,  98  Cal.  210, 
33  Pac.  e53. 

In  Market  Street  Ry.  Co.  v,  Hellman,  109 
Cal.  571,  42  Pac.  225,  it  is  said  that  the  con- 
solidated corporation  became  a  distinct  entity 
— a  new  corporation,  and  as  such  might  be 
organized  for  fifty  years  irrespective  of  the 
terms  of  existence  of  the  constituent  corpora- 
tions [See  Cal.  etc.,  Co.  i\  S.  P.  R.  R.  Co.,  67 
Cal.  59,  7  Pac.  123;  Chapin  v,  Broder,  16  Cal.^ 
404],  and  the  case  also  contains  a  dictum,  at 
p  596,  that  "a  creditor  may  not  prevent  a 
consolidation  of  corporations,  but  he  may 
insist  that  the  property  of  the  debtor  corpora- 
tion may  remain  subject  to  his  demands,  and 
that  its  stockholders  shall  be  answerable  to 
him  for  their  statutory  liability."  The  arti- 
^  cles    of    consolidation    themselves   constitute 

new  articles  of  incorporation,  are  originals  as 
evidence  [Vance  r.  Kohlberg,50  Cal.  346]  and 
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the  parties  named  therein  are  properly  called 
directors.  Cal.,  etc.,  Co.  v,  S.  P.  R.  R.  Co.,  67 
Gal.  59,  7  Pac.  123. 

Section  32 — Extension. 

The  persons  complying  with  the  formal 
requisites  of  incorporation  are  erected  into  a 
body  politic  and  corporate  for  fifty  years 
unless  otherwise  stated  or  provided.  [C.  C. 
296.]  **Every  corporation  formed  for  a  period 
less  than  fifty  years,  unless  there  be  some 
special  inconsistent  provision  in  the  code 
[C.  C.  403]  may,  at  any  time  prior  to  the 
expiration  of  the  term  of  its  corporate  exist- 
ence, extend  such  term  to  a  period  not  exceed- 
ing fifty  years  from  its  formation.  Such 
extension  may  be  made  at  any  meeting  of  the 
stockholders  or  members,  called  by  the  direc- 
tors expressly  for  considering  the  subject  if 
voted  by  stockholders  representing  two-thirds 
of  the  ca4.iital  stock;  or  by  two-thirds  of  the 
members;  or  may  be  made  upon  the  written 
assent  of  two-thirds  of  the  members  or  of  stock- 
holders representing  two-thirds  of  the  capital 
stock.  A  certificate  of  the  proceedings  of  the 
meeting  upon  such  vote,  or  upon  such  assent, 
must  be  signed  by  the  chairman  and  secretary 
of  the  meeting  and  a  majority  of  the  directors, 
and  be  filed  in  the  office  of  the  county  clerk, 
where  the  original  articles  of  incorporation 
were  filed,  and  a  certified  copy  thereof  in  the 
office  of  the  secretary  of  state,  and  thereupon 
the  term  of  the  corporation  is  extended  for 
the  specified  period."'   C.  C.  401. 


90  CORPORATIONS. 

Beyond  extending  the  life  of  a  corporation 
to  the  full  period  of  fifty  years  which  the 
incorporators  might  have  secured  in  their 
original  articles,  the  legislature  has  no  power 
of  extension.     Constitution,    Art.  XII,  Sec.  7. 
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Section  33 — Dissolution  in  General. 

No  charter  was  ever  grantable  in  California 
that  could  not  be  altered  from  time  to  time,  or 
repealed.  [Const.  1849,  Art.  IV,  Sec.  31; 
Const.  1879,  Art.  XII,  Sec.  1.]  The  power  of 
the  legislature  to  take  away  the  franchise  of 
being  a  corporation  is  plenary,  subject  only  to 
the  further  constitutional  provision  that  the 
legislature  can  only  exercise  this  power  by 
general  laws.  If  there  were  no  statutes  on  the 
subject,  a  corporation  could ,  on  surrender  of 
its  franchise  and  transfer  of  all  its  property, 
declare  itself  dissolved  and  it  would  be  dis- 
solved [People  i;.  College  of  CaL,  38  Cal.  166]; 
or  after  ceasing  to  do  business  for  an  indefi- 
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nite  period,  the  courts  could  declare  that  it 
had  abandoned  its  franchise  to  be  a  corpora- 
tion, and  judicially  declare  it  dissolved.  But 
there  are  statutes  in  California  concerning  the 
dissolution  of  corporations  [C.  C.  399],  stat- 
utes that  provide  for  voluntary  and  involun- 
tary dissolution,  the  mode  of  procedure  and 
the  effect  of  such  proceedings,  which  statutes 
are  expressly  declared  to  be  applicable  to  all 
corporations,  unless  specially  excepted.  [C.  C. 
403.]  There  are  thus  the  formal  requisites  of 
dissolution,  just  as  there  are  the  formal  requi- 
sites of  creation,  and  similarly  they  are  ex- 
clusive. A  corporation  cannot  be  dissolved  in 
any  way,  other  than  as  provided  in  the  codes 
[People  V.  College  of  Cal.,  38  Cal.  166;  Mer- 
rill Lodge  V.  Ellsworth,  78  Cal.  166,  20  Pac. 
400] ;  a  corporation  cannot  dissolve  itself  in 
any  other  way,  nor  can  a  court  dissolve  it  in 
any  other  way.  [Nightingale  v.  Milwaukee 
Pur.  Co.,  71  Fed.  284  per  Ross  J.]  The  sale 
of  all  its  property  does  not  dissolve  the  cor- 
poration [Miner's  Ditch  Co.  v.  Zellerbach,  37 
Cal.  543;  Sullivan  v.  Triunfo,  etc.  Co.,  39  Cal. 
459],  nor  the  division  of  any  or  all  its  prop- 
erty among  its  members  [Kohl  v.  Lilienthal, 
81  Cal.  372,  22  Pac.  689];  there  are  other 
penalties  for  that  [C.C. 309, Chap.  XIV,  post]] 
nor  does  the  happening  of  those  events,  which 
are  a  cause  of  forfeiture,  dissolve  the  corpora- 
tion. "A  court  cannot  treat  it  as  already  dis- 
solved, because  its  condition  or  business  ar- 
rangements are  such  that  it  will  be  necessary 
or  proper  for  it  (or  others)  to  institute  proceed- 
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ings  for  its  dissolution."  [Sullivan  i;.  Triunfo, 
etc.  Co.,  39  Cal.  459.]  Until  the  formal  requi- 
sites for  dissolution  are  complied  with,  its  cor- 
porate life  does  not  cease.  People  v,  Los 
Angeles  etc.  Co.,  91  Cal.  338,  27  Pac.  673. 

Section   34 — Voluntary    Dissolution — How 

Accomplished. 

Any  corporation  may  be  dissolved  by  the 
Superior  Court  of  the  county  where  its  princi- 
pal place  of  business  is  situuted,  upon  its  vol- 
untary application  for  that  purpose.  [C.  C.  P. 
1227.]  The  application  must  be  in  writing  and 
must  set  forth:  (1)  That  at  a  meeting  of  the 
stockholders  or  members  called  for  that  pur- 
pose, the  dissolution  of  the  corporation  was 
resolved  upon  by  a  vote  of  two- thirds  of  the 
members  or  of  the  holders  of  two-thirds  of  the 
subscribed  capital  stock;  (2)  that  all  claims 
and  demands  against  the  corporation  have 
been  satisfied  and  discharged.  [C.  C.  P. 
1228.]  The  application  must  be  signed  by  a 
majority  of  the  board  of  trustees,  directors,  or 
other  officcTS  having  the  management  of  the 
affairs  of  the  corporation,  and  must  be  verified 
in  the  same  way  as  a  complaint  in  a  civil  ac- 
tion.    C.  C.  P.  1229. 

Upon  filing  the  application,  the  clerk  must 
give  notice  of  the  same  for  such  time  as  the 
court  may  order,  but  not  less  than  thirty  nor 
more  than  fifty  days,  by  publication  in  some 
newspaper  published  in  the  county;  and  if 
there  is  none  such,  then  by  notices  posted  in 
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three  of  the   principal   public  places   in  the 
county.     C.  C.  P.  1230. 

After  the  time  for  publication  has  expired, 
the  court  may,  upon  five  days'  notice  to  the 
persons  who  have  filed  objections  or  without 
further  notice,  if  no  objections  have  been  filed, 
proceed  to  hear  and  determine  the  applica- 
tion, and  if  all  the  statements  therein  made 
are  shown  to  be  true,  must  declare  the  cor- 
poration dissolved.  [C.  C.  P.  1232.]  From 
the  judgment  thus  given,  an  appeal  may  be 
taken  to  the  Supreme  Court,  as  from  other 
judgments  of  the  Superior  Court;  the  judg- 
ment roll  consisting  of  the  application,  notices, 
and  proof  of  publication,  objections  (if  there 
be  any)  and  declaration  of  dissolution.  C.  C. 
P.  1233. 

Section  35 — Who  Can  Object. 

At  any  time  before  the  expiration  of  the 
time  of  publication  (see  preceding  section) 
any  person  may  file  his  objections  to  the  ap- 
plication. [C.  C.  P.  1231.]  Any  creditor  can, 
therefore,  prevent  voluntary  dissolution,  be- 
cause he  can  deny  the  allegation  that  all  its 
claims  and  demands  have  been  paid,  which 
fact  is  a  prerequisite  to  such  a  judgment. 
C.  C.  P.  1228,  1232. 

These  sections,  regulating  the  mode  of  vol- 
^  untary  dissolution  have  never  been  construed 

by  the  Supreme  Court,  other  than  to  say  they 
are  exclusive.     See  section  34,  supra. 
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Section  36 — Involuntary^  Dissolution. — 

Method. 

As  the  mode  of  dissolution,  voluntary  or 
involuntary,  has  been  provided  by  statute,  a 
corporation  cannot  be  dissolved  in  any  other 
way.  Kohl  v.  Lilienthal,  81  Cal.  378,  22 
Pac.  689. 

A  corporation  can  only  be  involuntarily 
dissolved  at  the  suit  of  the  state,  on  the  in- 
formation of  the  attorney-general.  [C.  C.  399.] 
This  is  the  so-called  action  of  quo  warranto. 

There  is  now  no  statute  in  this  state  which 
says  in.  terms  that  the  happening  of  any  event 
ipso  facto  dissolves  the  corporation,  and 
unless  there  be  such  a  statute,  the  happening 
of  the  events  it  declares  a  forfeiture  will  not 
be  ipso  facto  a  forfeiture,  but  simply  give  a 
right  and  to  the  state  alone,  to  have  the  fran- 
chise judicially  declared  forfeited.  [Citv  of 
San  Pedro  v.  R.  R.  Co.,  101  Cal.  333,  36  Pac. 
993;  People  v.  L.  A.  etc.  Co.,  91  Cal.  338,  27 
Pac.  673.]  This  rule  applies  to  all  other  cor- 
porate rights  or  franchises  as  well  as  to  the 
franchise  of  existence.  [City  of  San  Pedro  v. 
R.  R.  Co.,  101  Cal.  333,  35  Pac.  893.]  Whether 
quo  warranto  exists  in  California  today  by 
virtue  of  section  76  or  sections  803  to  809  of 
the  Code  of  Civil  Procedure  is  immaterial  as 
those  sections  are  substantially  alike.  [People 
V.  Dashaway  Ass'n.,  84  Cal.  114,  24  Pac.  277.] 
The  action  is  of  two  kinds,  (1)  to  oust  fi;om  a 
franchise  granted,  because  of  misuser  or  non- 
UBer;  (2)  to  oust  from  usurping  a  frgmchlse 
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never  granted.. 'Under  (1)  the  action  will 
not  lie,  unless  the  misuser  is  an  injuryxto  the 
public,  and  by  injury  to  the  public  is  meant 
that  the  breach  of  the  charter-contract 
directly  injures  the  state  in  some  way,  other 
than  the  mere  jural  injury  that  results  frona 
the  breach  of  any  coti tract.  [People  v.  Dash- 
away  Ass'n.,  supra.]  Under  (2)  no  such 
limitation  applies.  Usurping  the  franchise 
to  be  a  corporation  is  conclusively  presumed 
to  be  of  direct  harm  to  the  commonwealth. 
People  V.  Rosen thal-Cohn  Cigar  Co.,  63  Pac. 
163  (Cal.  1900). 

Section  37 — Causes  of  Forfeiture. 

An  action  may  be  brought  by  the  attorney- 
general  in  the  name  of  the  people  of  this  state, 
upon  his  own  information  or  upon  complaint 
of  a  private  party,  against  any  person  who 
usurps,  intrudes  into,  or  unlawfully  holds  or 
exercises  any  public  office  civil  or  military,  or 
any  franchise  within  this  state  (the  word 
'^franchise"  here  covering  the  franchise  to  be 
a  corporation).  *'And  the  attorney-general 
must  bring  the  action,  whenever  he  has  reason 
to  believe  that  any  such  office  or  franchise 
has  been  usurped,  intruded  into,  or  unlawfully 
held  or  exercised  by  any  person,  or  when  he 
is  directed  to  do  so  by  the  governor."  [C.  C.  P. 
803.]  The  following  acts  have  been  judicially 
declared  causes  of  forfeiture:  (a)  Exceeding 
the  debt  limit  prescribed  by  the  charter 
[Argenti  i\  S.  F.,  16  Cal.  255  (dictum)];  (6) 
accepting,  as  payment  of  a  subscription  to  the 
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formative  stock  of  a  railroad,  a  check  not  drawn 
on  present  funds  in  bank  [People  t?.  Chambers, 
42  Cal.  301];  (c)  filing  articles  of  incorpora- 
tion not  verified  by  at  least  five  persons  as  the 
statute  requires  [People  v.  G.  G.  Lodge,  etc., 
118  Cal.  257,  60  Pac.  865];  (d)  failure  to  lay 
3000  feet  of  water  pipes  within  ayear,  which 
was  required  by  the  charter  [Spring  Valley  v. 
8.  F.,22  Cal.  434  (dictum)];  {e)  nonuser  of 
the  corporate  franchise  [Miner's  Ditch  Co.  v, 
Zellerbach,  37  Cal.  543  (dictum)];  (/)  filing 
articles  of  incorporation  of  an  insurance  cor- 
poration which  articles  fail  to  state  the 
amount  subscribed  and  that  it  exceeded  one 
hundred  thousand  dollars.  People  v,  Flint, 
64  Cal.   49,  28  Pac.  495;  C.  C.  419. 

On  the  other  hand,  filing  articles  of 
consolidation  of  corporations  organized 
before  the  codes,  in  accordance  with  the 
codes,  and  not  in  accordance  with  the 
original  charters  is  not  a  cause  of  for- 
feiture, but  is  a  correct  filing  [People  v.  , 
Pfister,  57  Cal.  532];  the  building  of  a  rail- 
way by  a  lumber  corporation,  for  logging 
purposes  is  not  a  usurpation  of  the  franchise 
to  be  a  railroad  corporation  if  the  road  is  not 
to  be  one  for  traffic  [People  y.  Mt.  Shasta  Mfg. 
Co.,  107  Cal.  256,  40  Pac.  391];  receiving  for 
subscription  to  railroad  stock  checks  drawn  on 
present  funds  complies  with  the  law  [People 
V.  Stockton,  etc.  R.  R.  Co.,  45  Cal.  306] ;  and  the 
failure  to  allow  stockholders  to  inspect  the 
books  [Burham  v,  S.  F.  etc.  Co.,  76  Cal.  24, 
17  Pac.  940]  or  the  illegal   levy  of   an  assess- 
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ment  [People  v.  RosenthaL-Cohn  Cigar  Co.,  63 
Pac.  163  (Cal.  1900)  (dictum)]  are  not  causes 
of  forfeiture. 

It  will  be  noted  that  in  all  the  above  cases 
wherein  acts  were  declared  to  be  causes  of  for- 
feiture, those  acts  were,  with  one  exception 
[Miner's  Dit«h  Co.  v.  Zellerb^cb,  37  Cal.  543], 
acts  of  defective  incorporation,  L  e.,  usurpation 
of  the  franchise  to  be  a  corporation,  which 
usurpation  is  always  cause  for  forfeiture, 
unless  the  company  has  been  in  good  faith 
doing  business  as  a  corporation  for  ten  con- 
secutive years.  [C.  C.  358.]  There  is  one 
case,  however,  where  the  action  of  quo  war- 
ranto was  brought  because  of  a  misuser  of  the 
corporate  franchise,  in  that  the  corporation 
divided  its  funds — it  had  no  capital  stock — 
among  its  members.  That  case  is  People  v. 
Dashaway  Association,  84  Cal.  114,  24  Pac. 
277.  The  Dashaway  Association  was  an 
incorporated  "temperance"  club  devoted  to  the 
moral  elevation  of  its  members.  In  declining 
to  declare  the  corporation  dissolved  because 
of  the  above  act,  the  court  said,  "the  public 
had  no  interest,  and  so  was  not  injured,  because 
it  could  not  enforce  such  an  indefinite  trust 
as  that  under  which  this  "temperance"  society- 
held  its  property." 

Only  a  creditor  can  take  advantage  of  a 
corporation's  nonuser  of  its  franchise  or  aban- 
donment of  its  business,  because  it  is  now  so 
provided  in  terms  by  the  section  of  the  Civil 
Code  dealing  with  this  subject  [C.  C.  358], 
which  section  says:     "If  a  corporation   does 
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not  organize  and  commence  the  transaction  of 
its  business,  or  the  construction  of  its  works 
within  one  year  from  the  date  of  its  incorpor- 
ation, or  if,  after  its  organization  and  com- 
mencement of  its  business,  it  shall  lose  or^lis- 
pose  of  all  its  property  and  shall  fail  for  a 
period  of  two  years  to  elect  officers  and  trans- 
act, in  regular  order,  the  business  of  said  cor- 
poration, its  corporate  powers  shall  cease,  and 
the  said  corporation  may  be  dissolved  at  the 
instance  of  any  creditor  of  the  said  corpora- 
tion at  the  suit  of  the  state,  on  the  informa- 
tion of  the  attorney-general,  but  the  resump- 
tion of  its  business  in  good  faith  by  such  cor- 
poration prior  to  the  commencement  thereof, 
shall  be  a  bar  to  such  suit."  It  has  been  held 
that  a  railroad  corporation  whose  sole  act 
within  the  year  was  to  buy  $22,000  of  railway 
iron  had  begun  **to  do  business  within  the 
year."  People  v,  Stockton,  etc.,  R.  R.  Co.,  45 
Cal.  306. 

Section      38 — Defenses      or      Waiver      of 

Grounds. 

Quo  warranto  only  lies  if  at  the  time  of 
commencing  the  action  the  corporation  is 
transcending  any  of  its  powers  or  is  unauthor- 
izedly  claiming  to  be  a  corporation.  [People 
f.  Perrin,  56  Cal.  345.]  The  constitution  pro- 
vides that  the  legislature  shall  not  remit  the 
forfeiture  of  any  franchise  or  charter  of  any 
corporation  now  existing  or  which  shall  here- 
after exist  under  the  laws  of  this  state  [Art. 
XII,  Sec.  7],  but  the  courts  have  drawn  a  dis- 
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tinction  between  forfeiture  and  cause  of  for- 
feiture, saying  that  this  constitutional  pro- 
vision does  not  prohibit  the  legislature  from 
remitting  a  cause  of  forfeiture  [People  t\  L. 
A.  etc.  Co.,  91  Cal.  338,  27  Pac.  673],  pro- 
vided onlv  that  it  does  so  by  a  general  law. 
[Art.  IV,  Sec.  25,  Sub.  26.]  The  Los  Angeles 
Electric  R.  R.  Co.  failed  to  begin  work  within 
a  year  [under  Sec.  502  C.  C],  and  subsequent- 
ly the  legislature  passed  a  general  law  waiv- 
ing such  a  failure  as  an. act  of  forfeiture.  In 
upholding  the  constitutionality  of  this  law 
the  court  said  :  "  Acts  sufficient  to  cauBe  a 
forfeiture  do  not  per  se  produce  a  forfeiture. 
The  corporation  exists  until  the  state  pro- 
cures an  adjudication  of  forfeiture  and  en- 
forces it.  The  state  can,  and  has,  waived  the 
right  to  insist  on  a  forfeiture."  [People  v.  L. 
A.  etc.  Co.,  supra.]  Such  a  waiver  is  in  real- 
ity only  a  conferring  of  additional  powers, 
privileges  and  immunities,  and  this  can  be 
done  by  a  subsequent  act  as  well  as  by  the 
original  chartering  act.  People  v.  Perrin,  56 
Cal.  345;  see  Sees.  19,  20,  supra. 

Section  39 — Parties  and  Procedure. 

Before  the  amendment  of  1901  to  Sec.  803, 
C.  C.  P.,  the  rules  as  to  who  are  proper  par- 
ties to  a  quo  warranto  proceeding  had  been 
stated  as  follows:  Quo  warranto  is  a  writ  to 
defendants  to  show  by  what  right  they  are 
exercising  a  franchise,  or  franchises.  It 
alleges  either  that  'the  defendants  (individ- 
uals) are  unlawfully  acting  as  a  corporation, 
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or  that  defendant  (corporation)  is  unlawfully 
exercising  certain  pow^T^  or  privileges.  The 
code  has  not  in  either  case  changed  the  com- 
mon law  in  regard  to  parties  or  pleadings. 
In  the  first  case  the  usurjiing  individuals  are 
the  only  proper  parties ;  i-ti  the  second  case 
the  corporation  is  the  only  proper  party 
defendant.^  The  present  rule  is  that  the  cor- 
poration is  a  necessary  party  defendant  in 
both  cases.     G.  C.  P.  803.  ,.- 

Under  the  Bank  Gommissioners  a®t  [Stat. 
1887,  p.  90,  Sec.  11],  only  the  state  and  the 
corporation  can  be  parties;  neither. -predit- 
ors  nor  stockholders  can  intervene.  ^Mijrray 
V,  Am.  Surety  Co.,  59  Fed.  345.J  UniilfV. oth- 
er actions,  the  burden  of  proof  is  o©  ..the 
defendant;  he  must  show  by  what  right  hejs 
doing  the  acts  complained  of.  [People  v.  Val- 
cano  etc.  Co.,  100  Cal.  87,  34  Pac.  622.]  A.n 
injunction  to  suspend  the  general  and  ordin- 
ary business  of  the  corporation  can  be  granted 
in  this  action,  but  in  none  other,  without  due 
notice  to  the  proper  officers  or  managing 
agent  of  the  corporation.     C.  C.  P.  531. 

SEcfrioN  40 — Form  of  Judgment. 

When  a  defendant  against  whom  this 
action  has  been  brought  is  adjudged  guilty  of 
usurping  or  intruding  into,  or  unlawfully 
holding  any  office,  franchise  or  privilege, 
judgment  must  be  rendered  that  such  defend- 


1  People  V.  Stanford,  77  Cal.  360,  19  Pac.  G93,  citing  and  explain- 
ing the  earlier  cases;  People  v.  Pflster,  57  Cal.  532;  Peopl^  v.  Flint,, 
€iCaI.49,  28Pac.  495. 
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ant  be  excluded  from^  the  office,  franchise  or 
privilege,  and  that  he*  pay  the  coets  of  the 
action.  The  court  muy  also,  in  its  discretion, 
impose  upon  the  defetidant  a  fine  not  exceed- 
ing five  thousand* 'dollars,  which  tine,  when 
collected,  must  be  paid  into  the  treasury  of 
the  state.  [C/C.  P.  809.]  This  is  the  only 
judgment  that  can  be  rendered,  for  the  juris- 
diction of  the  Superior  Court  to  decree  disso- 
lution exists,  solely  by  force  of  this  statute. 
In  State  Investment  Co.  v,  Superior  Court, 
101  Cal.  135,  35  Pac.  549,  it  is  said  :  *'  It 
[Supei^ioT. Court]  does  not  possess  this  juris- 
diction "by  virtue  of  its  general  equity  jurig- 
dictioR*  either  at  suit  of  an  individual  or  of 
tha state,  and  as  the  jurisdiction  is  derived 
from,  the  statute  it  is  limited  by  the  statute's 
provisions,  both  as  to  the  conditions  under 
ifhich  it  can  be  invoked  and  the  extent  of  the 
judgment  it  may  make  in  the  exercise  of  this 
jurisdiction.^ " 

In  chapter  IX,  post,  it  will  appear 
that  the  Superior  Court  has  many  times 
attempted  to  appoint-  receivers  during  the 
pendency  of  this  action  on  the  ground  that  the 
right  to  make  the  decree  of  ouster  gives  the 
court  the  right,  in  the  interim,  to  take  the 
property  of  the  corporation  into  its  own 
hands,  and  that  in  every  case  the  Suprenae 
Court  has  denied  such  power  to  appoint 
receivers.      The    corporation    can    go   ahead 


1  Sec  accord,  Neall  v.  Hdl,  16  Cal.  145;  La  Soctetie  Francaise  v. 
District  Court,  53  Cal.  495:  Havemeyer  v.  Superior  Court,  84  Cal.  327, 
24  rac.  121. 
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with  its  business  after  quo  warranto  is  begun; 
and  until  judgment  ot ouster  is  entered,  there 
is  no  authority  in  any  court  to  appoint  a 
receiver,  pendente  lite  or  otherwise.  [State 
Ins.  Co.  V.  Superior  Court,  101  Cal.  185,  35 
Pac.  549.]  This  does  not  mean  to  decide  any- 
thing about  the  power  of  sl  couit,  after  judg- 
ment, to  appoint  a  receiver  to  carry  the  judg- 
ment into  effect,  although  this  cannot  be  done 
in  quo  warranto  proceedings  unless  a  new  and 
distinct  action  is  brought  by  a  creditor  or  a 
stockholder.  In  Havemeyer  v,  Superior 
Court,  84  Cal.  327^  24  Pac.  121,  it  is  said  no 
receiver  can  ever  be  appointed.  [See  Chap.  IX, 
post,]  There  is  absolutely  no  connection 
between  the  statutory  power  to  decree  disso- 
lution and  the  jurisdiction,  whether  statutory 
or  equitable,  to  appoint  receivers. 

Upon  the  entry  of  a  final  judgment  exclud- 
ing it  from  the  franchise  of  being  a  corpor- 
ation, the  corporate  life  ceases,  but  a  judg- 
ment declaring  a  corporation  guilty  of  usurp- 
ing certain  named  franchises  without  naming 
the  one  to  be  a  corporation  does  not  dissolve 
it,  and  it  cannot  be  held  to  have  intended  to 
do  so.  Yore  v.  Superior  Court,  108  Cal.  431, 
41  Pac.  447. 

It  is  true  that  the  California  Insolvency  Act 
applies  to  corporations;^  but  just  as  an  indi- 
vidual is  not  put  to  death  by  being  declared 
insolvent,  so  such  an  adjudication  does  not 
accomplish  the  dissolution  of  a  corporation. 

18ec.  40,  Insolvency  Act  of  1895;   see  also  Murray  v.  Superior 
Court,  139  Cal.  (»8,  62  fac.  191, 
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Ownership  of  property  is  not  an  essential  of 
corporate  life.  It  may  be  never  so  insolvent, 
it  may  have  lost  all  its  property  at  one  fell 
stroke,  it  may  be  carrying  on  water  a  moun- 
tain of  debt,  bonded  or  floating — but  not  one 
of  those  facts,  nor  all  together,  dissolve  it. 
Sullivan  v,  Triunfo,  etc.  Co.,  59  Cal.  459; 
Dingley  v.  McDonald,  124  Cal.  90,  56  Pac. 
790. 

An  adjudication  of  insolvency  not  only 
does  not  dissolve  the  corporation,  but  does 
not  remove  it  from  the  control  of  its  directors 
or  managers.  Dingley  v.  McDonald,  124  Cal. 
90,  56  Pac.  790;  Long  v.  Superior  Court,  102 
Cal.  449,  36  Pac.  807. 

Section  41 — Control  of  Liquidation. 

On  the  entering  of  a  final  decree  of  dissolu- 
tion, title  to  the  corporate  property  devolves, 
by  operation  of  law,  upon  the  directors  then  in 
office  as  trustees  for  the  creditors  and  stock- 
holders, with  full  power  to  collect,  sell,  or 
otherwise  dispose  for  the  purposes  of  liquida- 
tion and  distribution.  Stockholders  have  no 
more  legal  interest  in  the  corporate  property 
after  dissolution  than  they  had  before.  Title 
is  in  the  directors  as  trustees,  and  ihey  are 
therefore  necessary  parties  in  any  action 
affecting  the  rights  or  interests  of  the  late  cor- 
poration in  property,  real  or  personal.  Clark 
V.  San  Francisco,  53  Cal.  306. 

This  right  to  settle  the  affairs  of  the  dis- 
Folved  corporation  and  to  poeseFsion  and  con- 
trol of  its  assets  during  the  liquidation  is  ex- 
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pressly  granted  and  conferred  on  the  directors 
in  oflfice  at  the  time  of  dissolution  by  the  Civil 
Code  [C.  C.  409]  in  all  cases  but  one.  The 
Superior  Court  of  the  county  in  which  the  cor- 
poration carries  on  its  business  or  has  its 
principal  place  of  business,  on  application  of 
any  creditor^r  of  any  stockholder  or  mem- 
ber, may  appoint  one  or  more  persons  to  be 
receivers  or  trustees  of  the  corporation,  to  take 
charge  of  its  estate  and  effects,  to  collect  the 
debts  and  property  due  and  belonging  to  the 
corporation,  and  to  pay  the  outstanding  debts 
thereof,  and  to  divide  the  moneys  and  other 
property  that  shall  remain  over  among  the 
stockholders  or  members.  [C.  C.  P.  565]  In 
State  Investment  and  Ins.  Co.  v.  Superior 
Ct.,  101  Cal.  135,  35  Pac.  549,  is  a  clear  sum- 
mary of  the  rule.  It  is  there  said:  "This 
section  [C.  C.  P.  565]  is  the  only  law  in  the 
state  giving  courts  power  to  appoint  any  one 
in  the  place  of  the  directors  at  the  time  of  dis- 
solution, and  the  authority  therein  given  is  at 
once  the  source  and  the  limit  of  the  power  of 
the  court.  Only  on  the  application  of  a  credi- 
tor or  stockholder  can  the  appointment  be 
made,^  for  in  all  other  cases,  both  of  volun- 
tary and  involuntary  dissolution,  the  right  to 
wind  up  is  given  by  statute  to  the  directors." 
C.  C.  400. 

If  there  should  be  no  directors  in  office  at 
the  time  of  dissolution,  or  for  any  reason  they 


1  "May'*  meanB  ' 'must/'     Havemeyer  v.  Supr.  Ct.,  84  Cal.  327,  24 
Pic  121. 
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are  incompetent  to  act,  the  general  power  that 
there  is  in  every  court  to  carry  its  decrees  into 
effect  gives  it  authority  to  appoint  others  to 
act  as  trustees  in  place  of  the  directors,  with 
the  same  powers  and  responsibilities  that  such 
directors  would  have  had.  [State  Inv.  Co.  v. 
Snp.  Ct.,  swjora  (dictum.)]  There  is  a  recent 
decision,  based  on  the  Bank  Commissioners' 
Act  [Stat.  1895,  p.  175,  Sec.  11],  which  de- 
clares thi'.t  such  an  appointment  can  be  made 
witliout  notice  to  the  directors,  unless  they 
have  previously  informed  the  court  of  their 
incuml)ency.  Braslan  v.  Superior  Court,  124 
Cal.  123,  56  Pac.  792  (dictum.) 

Section  42 — Disposition  of  Property. 

There  is  no  direct  statement  anywhere  in 
the  codes  that,  upon  dissolution  of  a  corpora- 
tion, its  property  belongs  to  its  creditors  and 
stockholders  and  not  to  the  state;  but  there 
are  a  number  of  sections  of  which  this  is  the 
necessary  inference  [Sec.  309  C.  C,  Sec.  565 
C.  C.  P.,  Sec.  400  C.  C],  and  it  is  well  settled 
that  the  rule  is  as  thus  stated.  [State  Inv.  Co. 
V.  Sup.  Ct.,  101  Cal.  135,  35  Pac.  549.]  The 
slate  has  no  interest  in  the  property  of  a  dis- 
solved corporation,  unless  there  be  no  stock- 
holders, members,  or  creditors.  People  v.  Col- 
lege of  California,  38  Cal.  166. 

A  corporation  cannot  voluntarily  dissolve 
unless  it  can  prove  that  it  has  paid  all  its 
debts  and  has  no  creditors  [Sees.  34,  35, 
supra]]  in  cases  of  in  voluntary  dissolution,  all 
the  assets  of  the  corporation  form  a  fund  for 


DISPOSITION  OF  PRUPEKTY    Chap.  Y,  Sec,  43.       107 

the  payment  of  its  creditors.  [See  Chap.  XIX, 
post.]  If  after  all  the  debts  and  liabilities 
have  been  paid,  there  remains  any  surplus,  it 
must  be  divided  among,  and  distributed  to, 
the  stockholders.     C.  C.  309. 

It  has  been  held  that  a  by-law  providing 
that  creditors  who  are  not  stockholders  shall 
have  a  preference,  in  the  event  of  insolvency 
or  dissolution,  over  creditors  who  are,  is  a 
valid  by-law  and  violates  nothing  in  the  con- 
stitution of  the  state.  [Murphy  v.  Pac.  Bank, 
iSO  Cal.  542,  62  Pac.  1059.]  This  case  will 
be  again  referred  to  in  the  discussion  of  the 
power  of  California  corporations  to  create  pre- 
ferred stock,  section  85,  post. 

If  a  corporation  has  no  stockholders  or 
members,  and  no  creditors,  on  dissolution  all 
its  property  escheats  to  the  state,  except  such 
real  estate  as  was  acquired  by  gift;  which 
realty  reverts  to  the  donor.  People  v.  College 
of  Cal.,  38  Cal.  166. 

Section  43 — Effect  of  Expiration  of  Term 

OF  Existence. 

While  there  is  nothing  in  the  California 
authorities  on  this  subject,  and  while  the 
expression  of  the  personal  opinion  of  the 
author  is  no  part  of  the  purpose  of  this  book, 
it  would  seem  that  the  expiration  of  its  term 
of  existence  is  a  cause  of  forfeiture,  not  per  se 
a  dissolution.  If  the  corporation  continued 
to  transact  business,  quo  warranto  would  be 
the  only  penalty;  while  if  the  directors  chose, 
they  coald,  after  paying  the  debts  of  the  cor- 
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poration,  distribute  its  capital   stock,  induce 
ing   all   its   assets,  among   the   stockholders, 
without  incurring  any  penalty.     C.  C.  309. 

The  practical  effect  of  recent  legislation  has 
been  to  make  almost  all  franchises,  except  the 
one  to  be  a  corporation,  freely  alienable,  so 
that  if  the  members  of  a  corporation  desire  to 
continue  its  corporate  business,  they  have 
only  to  submit  to  the  inconvenience  and  costs 
of  incorporating  a  new  company. 


CHAPTER  VI. 


I 


Taxation. 


Sbc.  44-TAXED  as  persons. 
8bc.  45-TAXATION  OP  SHARES. 

Section  44 — Taxed  as  Persons. 

There  is  nothing  peculiar  to  corporations  in 
the  ownership  of  property.  Individuals  enjoy 
the  rights  of  ownership  and  the  state  taxes 
them  thereon,  and  as  it  taxes  them,  so  must 
it  tax  corporations  enjoying  similar  rights 
within  the  state.  [C.  P.  R.  R.  Co.  v.  Board 
etc.,  60  Cal.  35.]  In  this  respect  the  fourteenth 
amendment  to  the  United  States  constitution 
applies  to  and  protects  corporations.  Rail- 
road Tax  Case,  8  Sawyer  238,— C.  P.  R.  R. 
Co.  V,  Board  ect.,  60  Cal.  35,  on  this  point 
disapproved. 

Franchises  are  property  that  can  be  taken 
and  held  by  private  parties  as  well  as  by  cor- 
porations, and  must  be  taxed  to  corporations 
in  the  same  way  as  they  are  taxed  to  individ- 
uals. [Railroad  Tax  Case,  supra.]  Fran- 
chises granted  by  the  state  of  California  are 
taxable  by  it  [Const.  Art.  XIII,  Sec.  1],  but 
franchises  granted  by  the  United  States,  or 
by  any  other   state   or   by   foreign  countries, 
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California  cannot  tax.  State  of  Cal.  v.  Cen- 
tral Pac.  R.  R.  Co.,  127  U.  S.  1,  8  Sup.  Ct. 
Rep.  1073. 

The  right  to  be  a  corporation  is  a  franchise 
and  therefore  is  taxable;^  it  is  property  that 
cannot  be  taken  without  due  compensation. 
[Spring  Valley  W.  W.  v.  Schottler,  62  Cal.  69.] 
The  law  leaves  to  the  assessor  and  the  board 
of  equalization  the  power  to  fix  values,  and 
with  the  valuation  determined  by  them,  the 
courts  cannot  interfere  except  for  fraud.  Thus, 
the  courts  refuse  to  restrain  an  assessor  from 
collecting  a  tax  from  a  gas  company  where 
he  had  fixed  the  value  of  its  franchises  at  the 
difference  between  the  market  value  of  its 
shares  and  the  value  of  all  the  property 
owned  by  it,  and  had  determined  the  value 
of  its  gas-mains  by  adding  to  the  cost  of  the 
iron  the  cost  of  putting  it  down  in  the  streets. 
[San  Jose  Gas.  Co."  v.  January,  57  Cal.  614.] 
It  should  be  remarked  that  the  franchises 
thus  taxed  were  not  only  the  right  to  exist  as 
a  corporation,  but  also  the  right  to  use  the 
streets  for  the  purposes  of  the  gas  business, 
which  latter  franchise  is  by  far  the  more  valu- 
able. Indeed,  as  incorporation  is  a  matter  of 
right  in  California,  the  taxable  value  of  the 
corporate  franchise  would  appear  to  be  nom- 
inal, especially  as  it  has  been  held  that  a  cor- 
poration has  no  **good  will."  Spring  Valley 
W.  W.  V.  Schottler.  62  Cal.  69. 


1.    ConstItutlc)n  Art.  XIII,  Kec.  1;  Spring  Valley  W.  W.  r.  Schott- 
ler, 62  Cttl.  69;  San  Jose  Gas  Co.  v.  January,  67  Cal.  614. 
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Section  45 — Taxation  of  Shares. 

The  ''stock"  of  a  corporation  consists  of  its 
property,  i.  e.,  its  corporate  franchise  as  well 
as  all  else  it  owns  or  possesses.  The  consti- 
tution, article  XIII,  section  1,  provides  that 
"stock"  may  be  taxed,  but  it  also  provides,  in 
the  same  section,  that  all  property  shall  be 
taxed  in  accordance  with  its  value.  An 
attempt  was  made  to  tax  the  owners  of  shares 
of  stock  in  addition  to  the  tax  paid  by  the 
corporation  on  its  property,  which  attempt 
was  defeated  in  the  celebrated  case  of  Burke 
V.  Badlam,  57  Cal.  594.  The  court  there  said: 
"Shares  of  stock  are  an  interest  in  the  capital 
or  stock  of  the  corporation;  they  are  an  undi- 
vided interest  therein  and  to  tax  them  also 
would  be  double  taxation.  As  far  as  its  prop- 
erty is  concerned  the  corporation  is  a  trustee 
for  the  shareholders."  This  decision  is  now 
incorporated  in  section  3608,  Political  Code, 
which  provides  that  the  stock,  not  the  shares 
of  stock,  should  be  taxed,  except  in  the  case 
of  national  banks  doing  business  in  Califor- 
nia. [Pol.  C.  3609,  3610.]  It  will  be  noted 
that  Burke  v.  Badlam  (supra)  decides  that 
shares  of  stock  are  property,  that  capital  stock 
is  property;  that  either  may  be  taxed,  but  not 
both.  Accord,  Spring  Valley  W.  W.  v.  Schott- 
ler,  62  Cal.  69. 


CHAPTER    VII. 


POWERS   AND    LIABILITIES  OF  CORPORATIONS. 


Sec.  46.-POWER8  IN  GENERAL. 

Skc.47.-S0 URGE  OF  POWER  TO  CONTRACT. 

Sec.  48.— MODE  OF  EXERCISE. 

Sec.  49.— POWER  TO  TAKE  OR  HOLD  STOCK. 

Sec.  50. -TO  CONTRACT    DEBTS    AND    ISSUE    EVIDENCES 

THEREOF. 
Sec.  51.-B0NDS-F0R  WHAT  ISSUED. 
Sec.  52. -mode  OF  ISSUE. 

Sec.  53.-CERTAIN  CHARTERS  INTERPRETED.  ' 
Sec.  54. -WHO  CAN  EXERCISE  CORPORATE  POWERS. 
SEC.55.-PLEADINg  AND  PROOF. 
Sec.  56.-RATIFI cation     AND     ESTOPPEL  —  DOCTRINES 

DEFINED. 
Sec.  57.-SAME. 

Sec.  58.-RATIFICATI0N-(CASES). 
Sec.  59.-EST0PPEL~^CASES). 
Sec.  60.-PROPERTY— power  TO  TAKE. 
Sec.  61.-SAME-INHEREN  r  RESTRICTIONS. 
Sec.  62.-SAMK-STATUTORY  RESTRICTIONS. 
Sec.  63.-PROPERTY— power  TO  HOLD. 
Sec.  64.-SAME-POWER  TO  ALIENATE. 
Skc.  r)5.-FRANCKISES-AS  PROPERTY. 
Sec.  G6.-SAME -POWER  TO  ACQUIRE. 

Section  46 — Power  in  General. 

It  was  a  rule  of  interpretation  at  common 
law  that  corporations  possess  only  such 
corporate  powers  as  are  expressly  given  by 
statute  or  by  their  charter,  and  such  as  shall 
be  necessary  to   the   exercise  of   the   powers 
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enumerated  and  given.  [Dunbar  v.  Alcalde  of 
S.  F.,  1  Cal.355;  Smiths.  Dunbar, 2  Cal.  524.] 
This  rule  is  part  of  our  present  constitution 
[Art.  XII,  Sec.  9]  and  has  been  expressed  in 
every  general  corporation  statute  that  has 
ever  been  enacted  in  Califoriua.  The  Civil 
Code  states  it  as  follows  [C.  C.  354,  355]: 
"Every  corporation,  as  such,  has  power: 

"1.  Of  succession  by  its  corporate  name, 
for  the  period  limited,  and  when  no  period  is 
limited,  perpetually; 

"2.    To  sue  and  be  sued  in  any  court; 

"3.  To  make  and  use  a  common  seal,  and 
alter  the  same  at  pleasure; 

"4.  To  purchase,  hold  and  convey  such 
real  and  personal  estate  as  the  purposes  of  the 
corporation  may  require,  not  exceeding  the 
amount  limited  (by  law).  See  Sees.  63,  64, 
post; 

"5.'  To  appoint  such  subordinate  officers  or 
agents  as  the  business  of  the  corporation  may 
require  and  to  allow  them  suitable  compensa- 
tion; 

"6.  To  make  by-laws,  not  inconsistent  with 
any  existing  law,  for  the  management  of  its 
property,  the  regulation  of  its  affairs  and  for 
the  transfer  of  its  stock; 

"7.  To  admit  stockholders  or  members,  and 
to  Bell  their  stock  or  shares  for  the  payment  of 
assessments  or  installments; 

"8.  To  enter  into  any  obligations  or  con- 
tracts essential  to  the  transaction  of  its  ordi- 
nary affairs  or  for  the  purposes  of  the  corpor- 
ation."   C.  C.   354. 
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"In  addition  to  these  enumerated  powers, 
and  to  those  expressly  given  in  that,title  of 
the  code  under  which  it  is  incorporated*  no 
corporation  shall  possess  or  exercise  any 
corporate  powers,  except  such  as  are  necessary 
to  the  exercise  of  the  powers  so  enumerated 
and  given.     C.  C.  365. 

In  construing  the  similar  provision  of  an 
earlier  statute  [Compiled  Laws  of  Cal.,  1850-53 
p.  280,  Sec.  2],  it  was  said  that  this  section  is 
to  be  construed,  in  each  case,  as  will  tend  to 
promote  rather  than  to  defeat  or  obstruct  the 
end  for  which  the  corporation  was  organized. 
Vandall  v.  So.  S.  F.  etc.  Co.,  40  Cal.  83. 

Section  47 — Source  of  Power  to   Contract. 

The  power  to  make  such  contracts  and 
incur  such  contract  obligations  as  are  neces- 
sary and  usual  in  the  course  of  its  business 
to  obtain  the  objects  for  which  it  was  created 
is  one  of  the  powers  expressly  enumerated. 
[Sec.  46,  swpra.^  This  power  is  so  far  inher- 
ent and  implied  in  every  corporation  [Unio  n 
Co.  V,  Murphy's  Flat  Co.,  22  Cal.  621]  that  a 
contract  not  upon  its  face  necessarily  beyond 
the  scope  of  the  corporation's  powers  will  be 
deemed  valid.^  Thus  a  corporation  organized 
to  buy,  improve  and  sell  land  has  power  to 
build  or  subscribe  to  a  railroad  that  shall  run 
to  a  point  near  its  lands,  the   construction  of 


1.  The  purposes  expressed  in  the  articles  of  Incorporation  deter- 
mine under  whiit  title  of  the  code  the  corporation  Is  formed.  Sec. 
2,  supra. 

2.  Brown  v.  Board  of  Education,  103  Cal.  ri31,  37  Pac.  503;  Evans 
V.  Bailey,  66  Cal.  112,  4  Pac.  1089. 
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which  will  benefit  them  [Vandall  v.  So.  S.  F. 
Co.,  40  Gal.  83];  a  street  railroad  has  power 
to  contract  to  have  a  baseball  park  built  near 
its  line  [Temple  St.  Cable  Co.  u.  Hellman,  103 
Cal.  634,  37  Pac.  530];  and  a  corporation 
organized  to  engage  in  any  species  of  trade, 
foreign  or  domestic,  can  supply  water  to  a 
municipality  [People  v,  Blake,  19  Cal. 
579];  but  a  turnpike  corporation  could  not 
validly  contract  to  purchase  land  not  neces- 
sary to  the  building  or  maintenance  of  its 
road.  Coleman  v.  San  Rafael,  etc.  Co.,  49  Cal. 
517. 

Such  contracts  of  a  corporation  as  are 
within  its  power  to  make,  stand  on  the  same 
footing  as  those  of  natural  persons  and  depend 
upon  the  same  circumstances  for  their  valid- 
ity and  effect.  [Argenii  v.  San  Francisco,  16 
Cal.  256.]  For  example,  a  corporation  can- 
not make  contracts  that  are  in  restraint  of 
trade  or  against  public  policy  [San  Diego  W. 
Co.  u.  San  Diego  F.  Co.,  108  Cal.  549,  41  Pac. 
495],  while  the  privilege  [C.  C.  P.  1056-57] 
granted  to  a  surety  company  to  become  sole 
surety  does  not  authorize  it  to  become  surety 
for  a  larger  amount  than  its  surplus  assets. 
It  can  be  excepted  to,  like  a  natural  person. 
Fox  V,  Hale  &  Norcross  Co.,  97  Cal.  353,  32 
.  Pac.  446. 

Section  48 — Mode  of  Exercise. 

Whenever  the  grant  of  power  prescribes 
the  mode  in  which  it  shall  be  exercised,  such 
mode  is  at   once   restrictive  and     exclusive. 
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Be  the  power  itself  never  so  inherent  in  the 
corporation,  if  the  mode  of  its  exercise  is  pre- 
scribed in  the  charter  it  cannot  be  validly 
exercised  in  any  other  way.^  If  no  mode  is 
prescribed,  it  is  open  to  the  corporation  to 
exercise  its  powers  in  any  way  it  may  choose. 
Carey  v,  Philadelphia,  etc.  Co.,  33  Cal.  694; 
McKiernan  v,  Lenzen,  56  Cal.  61. 

It  was  formerly  questioned  whether  a  cor- 
poration could  ever  be  held  liable  on  aa 
implied  contract  [S.  F.  Gas  Co.  v,  S.  F.,  9  Cal. 
463],  but  that  it  can  be  so  held  is  well  settled 
today.  [Barstow  v.  City  R.  R.  Co.,  42  Cal. 
466;  Bee  v,  S.  F.,  etc.  R.  R.  Co.,  46  Cal.  245; 
Gifford  V.  Carvill,  29  Cal.  589.]  An  implied 
obligation  to  pay  for  benefits  it  has  received 
and  accepted  arises  against  a  corporation  as 
well  as  against  a  natural  person  [Id.],  pro- 
vided only  the  corporation  had  power  to  enter 
into  contracts  to  receive  such  benefit.  As 
chapter  VIII,  post,  will  deal  with  the  effect  of 
ultra  vires  acts,  that  discussion  will  not  be 
anticipated  here. 

Section  49 — Power  to  Take  or  Hold  Stock. 

The  vexing  question  as  to  the  power  of  one 
corporation  to  become  a  shareholder  in 
another  is  reduced  under  the  codes  to  very 
simple  terms.  California  corporations  can 
make  all  contracts  necessary  to  carry  out  the 
purpose  for  which  they  were  incorporated, 
and   can   bo  incorporated    for   any   purpose; 

1  Holland  v.  San  Francisco,  7  Cal.  301;  McCracken  v.  San  Fran- 
cisco, 16  Cal.  591;  Gashwller  v.  Willis,  33  Cal.  11:  Boyd  v.  Heron, 
125  Cal.  453,  58  Pac.  W. 
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they  can  therefore  take  and  hold  stock  and 
become  stockholders  whenever  such  an  act  is 
a  reasonable  or  necessary  means  of  conduct- 
log  the  corporate  business.  Market  St.  R.  R. 
Co.  v.  Hellman,  109  Cal.  571,  42  Pac.  225; 
Knowles  v.  Sandercock,  107  Cal.  629,  40  Pac. 
1047. 

If,  in  any  case,  it  does  not  appear  under 
what  circuiD stances  the  stock  was  acquired  or 
ifl  held,  it  will  be  deemed  to  have  been  validly 
acquired  [Evans  v.  Bailey,  66  Cal.  112,  4  Pac. 
1089;  Miners'  Ditch  Co.  v.  Zellerbach,  37  Cal. 
578] ;  but  where  a  corporation's  purposes,  as 
expressed  in  its  charter,  do  not  expressly  or 
impliedly  give  it  the  power  to  subscribe  for 
stock  in  another  corporation;  such  a  contract 
of  subscription  is  absolutely  void.  Pauly  v. 
Coronado  Beach  Co.,  56  Fed-  428.  Compare 
Knowles  v.  Sandercock,  107  Cal.  629,  40  Pac. 
1047. 

Section  50 — To  Contract  Debts  and   Issue 
Evidences  Thereof. 

The  power  to  create  debts  is  one  of  the  inci- 
dental powers  of  a  corporation  [Smith  v. 
Eureka  Flour  Mills,  6  Cal.  1];  one  that  is 
nowhere  expressly  stated  in  the  statutes,  but 
is  recognized  therein  by  being  regulated 
thereby.  [Const.  Art.  XII,  Sec.  2;  C.  C.  356, 
309 r  C.  C.  P.  359;  P.  C.  560.]  The  point  was 
raised  in  an  early  case  that  the  provision  of 
the  general  corporation  law  of  1850  [Stats, 
p.  347,  Sec.  3],  "no  corporation  (other  than 
banks)  shall  be  deemed  to  possess  the  power 
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of  issuing  bills,  notes  or  other  evidences  of 
debt,  upon  loans  or  for  circulation  as  money," 
deprived  corporations  of  the  power  to  make 
and  issue  negotiable  paper.  But  the  point 
did  not  commend  itself  to  the  court.  "This 
section  must  be  read  in  connection  with  that 
other  section  [Sec.  14,  now  C.  C.  309],  which 
limits  the  corporation's  power  to  incur  debts 
to  the  amount  of  the  capital  stock  paid  in; 
this  contemplates  that  corporations' will  incur 
debts,  and  if  so,  it  must  be  inferred  that  they 
were  to  create  the  ordinary  evidences  of  debt." 
Magee  v.  Mokelumne   etc.   Co.,  5  Oal.  258. 

Corporations  can  issue  negotiable  paper  for 
all  other  purposes  than  to  circulate  as  money 
[Smith  V.  Eureka  Flour  Mills,  6  Cal'  1]; 
to  carry  out  the  powers  granted  them,  corpo- 
rations have  the  same  rights  that  individuals 
have.  Any  contract  for  which  a  corporation 
can  make  an  absolute  promise  of  payment,  it 
can  make  a  conditional  promise,  as  a  guaran- 
tee or  indemnity.  [Low  v.  C.  P.  R.  R.  Co., 
52  Cal.  53.]  It  cannot,  however,  validly 
promise  to  pay  the  debt  of  another  if  it 
has  no  interest  in  the  subject  matter  of 
the  debt  [Head  v.  Harris,  18  Cal.  211],and  there 
fore  cannot  issue  its  paper  for  that  purpose. 
Granger  v.  Empire  Af.  Co.,  59  Cal.  678; 
Bowen  v.  Needles  Nat.  Bank,  94  Fed.  925; 
Hall  V,  Auburn  Co.,  27  Cal.  255. 

The  directors  are  prohibited  from  creating 
debts  beyond  the  amount  of  the  subscribed 
capital  stock  [C.  C.  809],  but  that  statute  is 
merely  directory,   so   that   debts   created  in 
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excess  are  not  void  [Sec.  134,  post];  the  only 
penalty  is  a  personal  liability  of  the  directors 
to  the  corporation  and  its  creditors.  Under- 
bill V.  Santa  Barbara  Co.,  93  Cal.  300,  28  Pac. 
1049. 

Section  51 — Bonds,  for  what  Issued. 

Bonds  cannot  be  issued  except  for  money 
paid,  labor  done  or  property  actually  received, 
and  all  fictitious  increase  of  indebtedness  is 
void.  [Const.  Art.  XII,  Sec.  11;  C.  C.  359.] 
"Bonded  indebtedness,"  as  here  used,  does  not 
include  a  non-negotiable  note  secured  by 
mortgage.  To  constitute  a  bonded  indebted- 
ness it  must  be  secured  by  mortgage,  but  all 
debts  secured  by  mortgage  are  not  bonded 
indebtedness.  [Underhill  v.  Santa  Barbara 
Co.,  93  Cal.  300,  28  Pac.  1049.]  The  bond 
and  the  mortgage  are  two  different  and  dis- 
tinct things;  the  bonds  may  be  perfectly  legal 
and  valid,  though  the  mortgage  by  which 
they  are  secured  be  null  and  void  because  of 
want  of  power  in  the  corporation  or  the 
directors  to  make  it.  [Illinois  Bank  etc.  v, 
Pac.  R.  R.  Co.,  117  Cal.  332,  49  Pac.  197.] 
The  issuance  of  bonds  to  raise  money  is 
merely  the  creation  of  a  debt,  and  the  valid- 
ity of  the  bonds  is  determined  solely  by  the 
power  of  the  corporation  to  borrow.  Boyd 
V,  Heron,  125  Cal.  453,  58   Pac.  54. 

Bonds  cannot  be  issued  as  collateral  security 
for  a  pre-existing  debt.  Farmers  1j.  &  T. 
Co.  r.  San  Diego  Car  Co.,  45  Fed.  518. 
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Section  62 — Mode  of  Issue. 

Id  a  subsequent  section  it  will  be  seen  that 
the  powers  of  the  corporation  can  only  be  ex- 
ercised through  the  board  of  directors  acting 
as  such  [Sec.  133,  post]]  but  it  is  deemed  best 
to  discuss  at  this  point  the  meaning  of  the 
provision  that  requires  the  consent  of  two- 
thirds  of  the  stockholders  to  create  or  increase 
the  bonded  indebtedness.  [Const.,  Art.  XII, 
Sec.  11,  C.  C.  359.]  It  will  be  noted  that  the 
constitution  says  that  bonded  indebtedness 
shall  not  be  increased,  except  in  pursuance  of 
general  law,  nor  without  the  consent  of  the 
persons  holding  the  larger  amount  in  value  of 
the  stock.  According,  distinguishing  between 
creating  and  increasing,  it  was  held  that  this 
allowed  the  directors  alone,  without  the  con- 
sent of  the  stockholders,  to  make  the  firpt 
issue  of  bonds.  McLane  v.  Placerville,  etc. 
B.  R.,  66  Cal.  606,  6  Pac.  748;'  Union,  etc.  Co. 
V.  So.  Cal.  Motor  Co.,  51  Fed.  840. 

In  1893  the  general  law  as  to  bonded  in- 
debtedness was  amended  so  as  to  read:  "Every 
corporation  may  increase  or  diminish  its  capi- 
tal stock,  create  or  increase  its  bonded  indebt 
edness,  subject  *  *  *  to  the  consent  of 
the  holders  of  at  least  two-thirds  of  the  sub- 
scribed capital  stock."  [C.  C.  369,  Stats.  1893, 
p.  191.]  This  change  in  the  law  is  noted  in  a 
recent  case,  which  decides  that  no  corporation 
can  ^^create^^  or  increase  its  bonded  indebted- 
ness, except  by  vote  of  two-thirds  of  the  sub- 
scribed capital  stock,  at  a  meeting  called  by 
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the  board  of  directors  for  that  purpose  and 
after  notice  of  the  time  and  place  of  the  meet- 
ing.* As  the  calling  of  the  meeting  is  the  act 
of  the  board  of  directors,  it  thu«  requires  both 
the  consent  of  the  board  and  of  the  holders  of 
two-thirds  of  the  stock  to  create  or  increase  a 
bonded  debt.  See  Curtin  v,  Salmon  R.  Co., 
130  Cal.  345,  62  Pac.  552,  construing  analo- 
gous provisions  of  stats.  1897,  p.  96;  see  also 
Chap.  XIV,  pest. 

Section  53 — Certain  Charters  Interpreted. 

The  power  given  to  savings  banks  [C.  C. 
571]  to  *'  invest"  their  funds  has  been  held  to 
confer  power  to  make  mortgage  loans  and  to 
purchase  mortgage-secured  debts,  and  such 
power  includes  the  power  to  foreclose  and  get 
a  deficiency  judgment.  [Savings  Bank  v.  Bar- 
rett, 126  Cal.  413,  58  Pac.  914.]  A  railroad 
corporation  has  power  to  dedicate  a  portion  of 
its  lands  to  the  public  as  a  highway;^  a  min- 
ing corporation  has  power  to  hire  laborers  "on 
shares," — and  such  contract  i«  not  a  lease.^  A 
savings  bank  can  purchase  and  take  over  the 
deposits  of  another  savings  banks.  Green  v. 
Qdd  Fellows  etc.  Bank,  65  Cal.  71,  2  Pac.  887. 


1  Boyd  V.  Heron,  126  Cal.  463,  58  Pac.  &4.  For  statutes  In  full,  regu- 
lating the  call  and  notice  of  meeting,  isRulng,  Increasing  or  decreas- 
ing bonds,  see  Part  H,  post. 

2People  V.  Eel  R.  etc.  Co.,  98  Cal.  at  G68,  33  Pac.  728,  citing  Los 
AngcleH  Cemetery  Association  v.  Los  Angeles,  95  ('al.  420,  30  Pac. 
523. 

3  Hodwohl  V.  Liberty  Hill,  etc.  Co.,  80  Cal.  &f)3,  22  Pac.  339,  constru- 
ing statutes  1880,  p.  181,  statutes  1897,  p.  96. 
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Section  54 — Who  Can  Exercise  Corporate 

Powers. 

The  powers  of  a  corporation  can  only  be 
exercised  in  the  mode  prescribed  by  its  chart- 
er. [Sec.  48,  supra.]  In  the  Ben«e  that 
"mode"  refers  to  the  formal  requisites  of  con- 
tracts, such  as  offer,  acceptance,  consideration, 
etc.,  there  is  no  peculiar  mode  prescribed  for 
corporations.^  It  is  in  the  sense  that  "mode" 
refers  to  the  persons  who  are  authorized 
to  exercise  the  corporate  powers  granted, 
that  the  word  is  used  in  connection  with 
the  acts  of  corporations.  A  corporation 
has  no  eyes,  ears  or  hands  except  those  of 
its  agents,  and  its  powers  must  be  exercised 
through  them.  [Balfour  v,  Fresno,  etc., 
Canal  Co.,  123  Cal.  395,  55  Pac.  106.]  In 
which  of  its  numerous  agents,  then,  are  its 
corporate  powers  lodged  ? 

By  statute  it  is  expressly  declared  that  the 
corporate  powers,  business  and  property  must 
be  exercised,  conducted  and.  controlled  by  a 
board  of  directors,  to  be  elected  from  among 
the  stockholders  or  members.     C.  C,  305. 

Seemingly  there  should  be  no  more  diffi- 
culty with  the  conception  that  the  corpora- 
tion's powers  are  vested  in  the  board  of  direc- 
tors than  there  is  with  the  conception  that 
the  legislative  power  of  the  state  is  vested  in 
the   legislature.     No  one   has  difficulty  with 

3  Crowley  V.  Grnesee  M.  Co.,  55  Cal.  273.  See  alao  act  of  1861, 
now  repealed,  that  railroad  companies  could  only  contract  in  writ- 
ing, and  the  Interpretation  of  that  act  In  plxley  v.  We8t«rn  J*ac. 
J^.R.  Co.,  33Cal.  ;83. 
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the  proposition  that  an  individual  member  of 
the  assembly  or  the  senate  has  no  power  to 
bind  the  state,  or  that  all  the  members  of  the 
two  houses,  unless  lawfully  convened  and 
assembled  and  acting  as  such,  cannot  enact 
legislation.  Nor  are  we  confused  by  the  fur- 
ther fact  that  some  acts  require,  in  addition 
to  a  vote  of  the  legislative  power,  a  vote  of 
the  people  of  the  state.  Yet  the  mass  of  liti- 
gation that  has  arisen  and  is  continually 
arising  on  the  question  who  can  exercise 
the  powers  of  the  corporation,  testify  that 
though  one  conception  is  readily  understood, 
the  other  is  not. 

In*Gashwiler  v.  Willis,  33  Cal.  11,  which 
is  the  leading  case  in  California  on   this  sub- 
ject, it   is  announced  and   emphasized  ^'that 
only   the  board  of  directors,  acting   as  such, 
can  do  a  valid  corporate  act,  since  that  is  the 
mode  of  acting  prescribed  by  charter.     In  that 
case    there   was   unanimously   adopted   at   a 
meeting  of   all  the  stockholders  a  resolution 
authorizing  Willis,  Hodges  and  Turner  to  sell 
a  mine  belonging  to  the  corporation.     Willis, 
Hodges  and  Turner  were  each  of  them  direc- 
tors and  constituted   a  majority  of  the  board. 
These  three  made  and  delivered  a  deed  pursu- 
ant to  the  resolution,  which   deed   the  court 
held  void.     "The  stockholders  are  not  owners 
o!  the  corporation's   property;    they   cannot 
convey  it  away  or  authorize  any  agents  to  do 
it  for  them,  even  though  such  agents  are  the 
members  of  the  board  of  directors.     Only  the 
board,  duly    assembled    and   acting    as   such, 
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could  divest  the  corporation  of  its  title."  In 
Alta  Silver  Mining  Co.  v.  Mining  Co.,  78 
Cal.  629,  21  Pac.  373,  a  mortgage  of  the 
mining  ground  was  signed  by  over  two- 
thirds  of  the  stockholders  and  by  all  the 
directors  individually,  and  this  was  held  not 
to  have  been  made  by  the  corporation,  and 
foreclosure  was  denied.  The  absence  of  a 
resolution  of  the  board  of  directors  rendered 
the  instrument  invalid.  fThomasson  v.  M. 
E.  church,  113  Cal.  658,  45  Pac.  838.]  What 
the  board  can  do  it  can  do  through  agents, 
but  similarly  to  give  an  agent  actual  author- 
ity to  bind  the  corporation  requires  a  resolu- 
tion of  the  board.  Sal  field  v.  Sutter  Co.,  94 
Cal.  546,  29  Pac.  1105;  Gashwiler  r.  Willis, 
33  Cal.  11;  Harding  v.  Vandewater,  40  Cal. 
77;  So.  Cal.,  etc.  Asso.  v.  Bustamente,  52  Cal. 
192;  Alta  S.  M.  Co.  v.  Alta  Placer  M.  Co.,  78 
Cal.  629,  21  Pac.  373;  Blood  v.  La  Serena, 
etc.  Co.,  113  Cal.  221,  45  Pac.  252,  41  Pac. 
1017. 

The  board  acts  through  a  majority  or  quo- 
rum. [C.  C.  305.]  All  that  a  minority  can 
do  is  to  fill  vacancies.  Brown  v.  Valley 
View  M.  Co.,  127  Cal.  630,  60  Pac.  424.  See 
section  146,  post. 

The  extent  of  the  powers  conferred  on  the 
directors,  what  acts  are  within  the  scope  of 
their  authority,  and  what  acts  require  in 
addition  the  consent  of  the  stockholders,  will 
be  treated  of  in  chapter  XVI — **Powers  of 
Directors."  The  object  of  the  discussion  here 
has  been  to  show  that  no  corporate  act  can  be 
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done  or  obligation  created  except  by  author- 
ity of  the  hoard  of  directors. 

Section  55 — Pleading  and  Proof. 

One  who  sues  a  corporation  must  allege  and 
prove  that  the  contract  or  instrument  relied 
on  was  made  by  the  corporation  or  ratified  by 
it.^  An  allegation  that  **a  note  and  mortgage 
were  made  by  X.,  the  then  president,  and  G., 
the  then  secretary,  for  and  on  behalf  of  the 
corporation"  is  a  suflScient  allegation  that  the 
corporation  became  indebted.  [Rowe  v.  Table 
Mt.  Co.,  10  Cal.  442.]  Where  the  act  relied 
on  was  done  through  an  officer  or  agent  of  the 
corporation,  a  plaintiff  must  not  only  prove 
that  the  officer  was  acting  for  the  corporation, 
but  also  that  such  officer  had  authority  to  do 
the  act.  Reed  v.  Buffurn,  79  Cal.  77,  21  Pac. 
565. 

A  prima  facie  presumption  of  validity 
arises  from  the  use  of  a  seal,  on  proof  that  the 
seal  is  the  seal  of  the  corporation.^  "Instru- 
ments apparently  regularly  executed  and 
under  the  corporate  seal  and  signed  by  the 
proper  officers  are  prima  facie  corporate 
instruments."^  The  meaning  of  this  is  that  if 
an    officer    purporting  to   bind    the    corpor- 

1  Barney  v.  Pforr,  117  Cal.  56,  48  Pac.  987;  Fudicker  v.  East  Rlv- 
enldeDiBt.,  109 Cal.  at  39,  41  Pac.  1024;  Smith  v.  Dorn,  96  Cal.  73, 
»Pac.l024:  Salfleld  v.  Sutter  Co.,  94  Cal.  546,  29  Pac.  1105;  AltaS. 
M.Co.  V.  AlU  Placer  M  Co.,  78  Cal.  629,  21  Pac.  373;  Stockton,  etc., 
RR.  Co.  V.  Stockton,  etc.,  R.  K.  Co.,  53  Cal.  11;  So.  Cal.,  etc., 
Ai»o.  V.  Bastainente,  52  Cal.  192. 

2  Miners'  Ditch  Co.  v.  Zellerbach,  37  Cal.  543;  Fontana  v.  Pac. 
<^»n.  Co.,  129  Cal.  51,  61  Pac.  .'i80;  Blood  v.  La  Serena,  etc.,  Co.,  113 
C»l.  221,  45  Pac.  2i»2,  41  Pac.  1017;  Colton  L.  &  W.  Co.  v.  Swartz,  99 
C»l.  278,  83  Pac.  878;  Burnett  v.  Lyford,  93  Cal.  114,  28  Pac.  855. 

a   Miners'  Ditch  Co.  v.  Zellerbach,  37  Cal.  543. 
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ation,  aflBxes  the  corporate  seal  and  signs  an 
instrunient,  those  two  acts^  raise  a  prima 
facie  presumption  of  his  authority  to  make 
the  instrument  in  question.^  The  instrument 
itself  is  primary  evidence  of  its  contents  as 
corporate  acts,  and  proof  by  the  records  or 
minutes  of  the  board  of  directors  is  not  a  con- 
dition precedent  to  introducing  it  in  evidence.^ 
Of  course,  this  presumption  can  be  overthrown 
by  proof  that  the  original  authority  was  lack- 

*  4 

ing.* 

Section    56 — Ratification    and    Estoppel — 

Doctrines  Defined. 

Ratification  is  a  doctrine  of  agency,  and 
under  our  code  the  word  has  a  well-defined 
and  legal  meaning.  [Blood  v.  La  Serena,  etc., 
Co.,  118  Cal.  221,  45  Pac.  252,  41  Pac.  1017.] 
"An  agency  may  be  created  and  an  authority 
may  be  conferred  by  a  precedent  authoriza- 
tion or  a  subsequent  ratification^'  [C.  C.  2307], 
and  it  is  a  general  principle  that  a  corpora- 
tion, like  an  individual,  may  ratify  and  val- 
idate any  unauthorized  act,  the  doing  of  which' 
it  could,  in  the  first  instance,  have  authorized 
and  empowered.     It  is  unfortunately  only  too 

1  Fontana  v.  Pac.  Can.  Co.,  129  Cal.  51 ,  61  {'ac.  580. 

2  Underhill  v.  Santa  Barbara  Co.,  93  Cal.  3O0,  28  Pac.  1049;  So. 
Cal.,  etc.,  A880.  v.  liustaniente,  52  Cal.  192;  Crescent  CMty,  etc,  Co. 
V.  Simpson,  77  Cal.  286,  19  Pac.  426;  Schallard  v.  Eel  R.,  ect.,  Co., 
70  Cal.  144,  11  Pac.  590;  Mills  v.  Boyle  MIn.  Co.,  64  Pac.  122  (Cal. 
1901). 

3  ITawley  v.  Gray  Bros.  Co.,  106  Cal.  337,  39  Pac.  609:'  Purser  v. 
Eagle  Lake  Co.,  Ill  Cal.  i:«,  43  Pac.  523;  BaIiour-(iuthrie  Co.  v. 
Woodworth,  121  Cal.  169,  56  Pac.  891;  Barrell  v.  Lake  View,  etc., 
Co.,  121  Oal.  129,  54  l»ac.  594. 

4  Blood  V.  La  Serena,  etc.,  Co.,  113  Cal.  221,  45  Pac.  252,  41  Pac 
1017. 
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true,  as  pointed  out  by  Henshaw,  J,,  in  Blood 
V.  La  Serena  L.  &  W.  Co.,  supra,  that  there  has 
often  been  little  inclination  displayed  to  dis- 
tinguish between  ratification  and  estoppel.. 
If  the  mode  of  ratification  were  not  governed 
by  statute  this  failure  to  distinguish  would 
not  be  of  great  harm,  for  by  either  name  the 
defendant  corporation  would  be  equally 
bound.  But  our  code  makes  express  provi- 
sion for  the  manner  of  ratification:  "It  can 
be  made  only  in  the  manner  that  would  have 
been  necessary  to  confer  original  authority  for 
the  act  ratified,  or,  where  an  oral  authoriza- 
tion would  suffice  [see  C.  C.  2309],  by  accept- 
ing or  retaining  the  benefit  of  the  act,  with 
due  notice  thereof"  [C.  C.  2310],  and  much 
confusion  has  arisen  from  using  the  word 
'^ratification"  interchangeably  with  "estop- 
pel," or -with  the  verbs  **to  adopt"  or  "to  con- 
tirm."  Justice  Henshaw  cites  Borel  v,  Rollins, 
30  Cal.  408,  as  an  instance  of  this  unfortunate 
state  of  affairs. 

Ratification  is  the  creation  of  an  agency  by 
subsequent  authorization;  it  is  but  an  expres- 
sion of  the  power  to  contract  and  of  a  willing- 
ness to  be  bound  by  acts  already  done.  Apply- 
ing the  definition  in  the  code  to  corporations, 
in  order  to  have  a  ratification  there  must  con- 
cur (a)  (where  an  oral  authorization  would 
suffice):  1.  An  acceptance  or  retaining  of 
benefits  for  the  'corporation  by  some  agent 
or  agents,  the  scope  of  whope  authority  allows 
him  to  do  so;  2.  Knowledge  on   the  part  qf 
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such  agent  of  the  circumstances  under  which 
the,  benefits  were  conferred;  or  (6)  (where  an 
oral  authorization  would  not  suffice). 

1  A  resolution  of  the  board  of  directors 
which  expressly  or  impliedly'  assumes  respon- 
sibility for  the  act  done; 

2.  Knowledge  at  time  of  resolution  on  the 
part  of  the  board,  or  on  the  part  of  any  offic- 
er of  the  corporation  whose  position  is  such 
that  it  is  reasonable  to  presume  that  he  will 
impart  his  knowledge  to  the  directors,  of  the 
circumstances  under  which  the  acts  were  per- 
formed. Balfour  v,  Fresno  Canal,  etc.,  Co., 
123  Cal.  395,  55  Pac.  1062. 

Proof  of  facts  sufficient  to  bring  the  case 
within  either  of  the  above  ^categories  is  proof 
of  ratification.  Thus,  when  a  mortgage  has 
been  made  by  a  board  of  directors  at  a  meet- 
ing at  which  there  was  no  quorum,  a  resolu- 
tion providing  payment  of  the  mortgage  debt 
passed  at  a  valid  subsequent  meeting  is  a  rat- 
ification, though  the  resolution  did  not  say  in 
terms  there  was  an  intention  to  ratify  [Por- 
ter V.  Lassen  County,  etc.,  Co.,  127  Cal.  261, 
59  Pac.  563];  and  likewise  where  provision 
was  made  for  payment  of  a  note  which  had 
been  made  by  an  officer  without  authority, 
but  the  proceeds  of  which  the  corporation  had 
received,  such  provision  amounted  to  a  ratifi- 
cation. [Forbes  v.  San  Rafael,  etc.,  Co.,  50 
Cal.  340.]  These  are  both  examples  of  im- 
plied ratification.  See  also  Anglo  Cal.  Bank 
t;.  Mahony  M.  Co.,  5  Sawyer  255. 
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Section  57 — Same. 

It  is  where  the  acts  relied  on  to  constitute 
ratification  fall  short  of  that  result,  that  resort 
is  had  to  the  doctrine  of  estoppel.  Estoppel 
is  a  penalty  and  the  essence  of  it  always  is 
that  the  party  on  whom"  the  penalty  falls  is 
not  allowed  to  assert  the  truth.  To  assert 
that  a  corporation  is  estopped  to  deny  it  did 
an  act,  is  simply  saying  it  did  not  do  the  act 
but  that  the  law  visits  on  it  the  same  liabil- 
ity it  would  have  borne  had  it  really  acted. 
Estoppel  addresses  itself  to  equity  as  the 
means  of  preventing  a  party  from  acting  a  lie 
and  escaping  the  penalty  by  asserting  the 
truth.  In  its  application  to  corporations 
there  is  nothing  peculiar.  [Alvord  (i.  Spring 
Valley  etc.  Co.,  106  Cal.  547,  40  Pac.  27.] 
The  fact  that  corporations  can  only  contract 
in  a.  certain  mode  or  modes  is  immaterial, 
because,  as  has  just  been  said,  estoppel  pre- 
supposes that  the  contract  was  not  made  at 
all.  Sussman  v.  San  Luis  Obispo  County,  126 
Cal.  536,  59  Pac.  24. 

Estoppel  bears  to  ratification  a  relation 
analogous  to  that  between  contracts  and  quasi- 
contractual  obligations.  Ratification,  express 
or  implied,  is  true  ratification,  just  as  con- 
tracts, express  or  implied  ar«  true  contracts, 
and  as  quasi-contractual  obligations  are 
neither  "quasi"  nor  "contractual,"  so  "ratifica- 
tion by  estoppel"  is  not  ratification  at  all. 

The  cases   in    California   dealing  with   the 
doctrine  of   ratification  and  estoppel,  as  ap- 
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plied  to  acts  done  by  corporations  within  their 
power  to  do/  are  the  following: 

Section  58 — Ratification  (Cases). 

Holland  v.  San  Francisco,  7  Cal.  361 — An 
act  required  to  be  done  by  an  ordinance  of  the 
city,  can  only  be  ratified  by  ordinance.  The 
"public"  corporatioa  law  in  this  case  is  ex- 
plained in  Lucas  v.  San  Francisco,  7  Cal.  463, 
and  criticised  in  Argenti  v.  S.  F.,  16  Cal.  256. 

Pioneer  Gold  Mining  Co.  v.  Baker,  20  Fed. 
4 — A  contract  made  by  two  directors,  indi- 
vidually, in  behalf  of  the  corporation  but 
really  intended  to  injure  it,  can  be  ratified  by 
the  corporation  if  it  sees  fit,  and  when  ratified, 
the  corporation  can  sue  and  be  sued  thereon. 

McCracken  v.  San  Francisco,  16  Cal.  591 — 
Where  original  authority  can  only  be  con- 
ferred in  a  particular  mode,  ratification  can 
only  be  made  in  the  same  form  or  mode. 

Salfield  V.  Sutter  Co.  Land  Co.,  94  Cal.  54e'— 
Agents  of  the  corporation-defendant,  without 
authority,  sold  land  to  plaintiff,  and  defend- 
ant accepted  the  money.  Plaintiff  demands  a 
deed,  which  the  court  refused,  saying  that 
whatever  action  he  might  have  for  damages  or 
to  recover  the  money,  the  corporation  never 
made" any  contract  to  give  him  a  deed,  and  he 
has  not  shown  anv  resolution  of  the  directors, 
duly  assembled  and  acting  as  a  board,  ratify- 


1  For  ultra  vires  acts,  see  Chap.  Vm,  post. 

2 Citing  Gashwller  v.  Willis,  33  Cal.  11 ;  Harding  V.  Vandewater«  41 
Cal.  71;  So.  Cal.  etc.  Asso.  v.  Bu»tamente,  52  Cal.  192,  C.  C.  Seca.  905, 
308. 
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ing  the  agent's  contract,  which  resolution  is 
the  only  means  by  which  the  corporation 
could  ratify. 

Deane  v.  Gray  Bros.  Co.,  109  Cal.  433,  42 
Pac.  443 — One  of  the  employes  of  the  cor- 
poration was  injured  and  another  employe 
requested  plaintiff,  a  physician,  to  furnish 
medical  treatment.  Plaintiff  did  so,  the  cor- 
poratioif  having  full  knowledge  of  all  the  cir- 
cumstances, but  remaining  passive  and  allow- 
ing plaintiff  to  goon  with  his  labors.  Plaintiff 
claims  this  constituted  a  ratification  of  the 
employe's  request  and  sues  the  corporation 
for  the  services  rendered;  but  the  court  de- 
cided for  defendant,  holding  that  plaintiff 
makes  out  no  case  by  showing  that  he  was 
hired  by  a  third  person.  The  corporation  by 
remaining  passive  did  not  ratify  the  contract, 
because  the  corporation  was  not,  in  the  first 
instance,  under  any  legal  obligation  to  employ 
a  doctor. 

ThomassoH  v.  Grace  M.  E.  Church,  113  Cal. 
658,  45  Pac.  838— The  directors  of  a  church, 
by  allowing  plaintiff,  at  request  of  two  of  them, 
individually,  to  pave  the  street  in  front  of  the 
building,  did  not  bind  the  corporation  to  pay 
therefor. 

Blood  V.  La  Serena  L.  and  W.  Co.,  .113  Cal. 
221,45  Pac.  252,  41  Pac.  1017— The  action  of 
the  corporation  in  accepting  the  proceeds  of  a 
sale  of  its  lands  made  to  plaintiff  by  the  presi- 
dent and  secretary,  without  authority,  is  not 
A  ratification.  It  takes  a  formal  resolution  of 
the  board  to  ratify  a  sale  of  lands.     [It  is  to  A 
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be  noted  that  the  court  here  intimated  that  the 
facts  shown  amounted  to  an  estoppel.] 

Pacific  Bank  v.  Stone,  121  Cal.  202,  53  Pac. 
634 — As  the  president  of  a  corporation  has  no 
power,  by  virtue  of  his  oflBce,  to  employ  an 
attorney,  acceptance  by  the  corporation  of  the 
services  of  such  attorney  is  not  a  ratification. 

Balfour  v.  Fresno  Canal  Co.,  123  Cal.  395, 
55  Pac.  1062 — Notice  to  the  president^of  facts 
affecting  the  interests  of  the  corporation,  and  a 
subsequent  acceptance  by  the  corporation  of 
the  benefit  of  those  acts,  is  a  ratification. 
[This  is  another  unfortunate  use  of  words.  It 
is  an  estoppel,  not  a  ratification.]  Pixley  v. 
W.  P.  R.  R.  Co.,  33  Cal.  183. 

The  stockholders,  similarly,  can  confer 
authority  by  ratification  whenever  they  caq 
do  so  by  original  authorization  [Market  St. 
R.  R.  Co.v.  Hellman,  109  Cal.  571,  42  Pac.  225; 
Underbill  v.  Santa  Barbara,  93  Cal.  300,  28 
Pac.  1049],  but  whether  ratification  be  made 
in  the  appropriate  case  by  directors  or  by 
stockholders,  it  will  not  be  allowed  to  date 
back  to  the  time  of  the  making  of  the  contract, 
if  the  rights  of  innocent  third  parties  would  be 
prejudiced  thereby.  Cal.  S.  Hotel  Co.  v.  Rus- 
sell, 88  Cal.  277,  26  Pac.  105. 

Section  59 — Estoppel  (Cases), 

Sha-ver  v.  The  Bear  River  Co.,  10  Cal.  396 — 
A  corporation  cannot,  after  receiving  the  prop- 
erty of  plaintiff  and  holding  it,  refuse  to  paj 
therefor.  [  Note — The  court  calls  this  rati! 
cation;  it  is  really  estoppel.] 
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Agenti  v.  City  of  San  Francisco,  16  Cal.  256 
—A  corporation  cannot  escape  liability  for 
work  done  under  a  contract  made  by  it,  by 
pleading  that  such  liability  if  added  to  its 
already  existing  debts,  will  cause  it  be 
indebted  in  excess  of  the  limit  fixed  in  its 
charter-  [Note — The.  court  places  this  on 
the  double  ground  of  ratification  and  estoppel 
without  determining  on  which  of  the  two  the 
decision  can  safely  rest.  It  is  to  be  remarked 
that  it  does  not  depend  on  either,  but  on  the 
effect  of  exceeding  the  debt  limit.  See  Sec. 
lU;pQ8t.] 

Gribble  v.  Columbus  Brewing  Co.,  100  Cal. 
69,  34  Pax5.  527— When  a  principal  with  full 
knowledge  of  the  facts,  accepts  the  benefits  of 
the  contract  made  by  his  agent  without 
authority,  he  is  deemed  to  have  ratified  the 
agent's  acts  and  is  estopped  to  assent  the 
agent's  want  of  authority.  This  rule  applies 
to  corporations.  [Citing  Pixley  v.  West.  Pac. 
R.  R.  Co.,  33  Cal.  at  198;  Poulke  v.  San  Diego, 
etc.  Co.,  51  Cal.  365;  Main  v.  Casserly,  67  Cal. 
127,  7  Pac.  426;  C.  C.  1589.]  [Note— Estop- 
pel is  the  true  ground  of  this  decision.  It 
could  not  be  ratification  because  the  act  in 
question  was  the  making  of  a  mortgage  and 
an  oral  authorization  to  do  that  would  not 
have  been  valid.]     C.  C.  2310. 

Pauly  V.  Pauly,  107  Cal.  8,  40  Pac.  29— 
When  a  corporation  accepts  the  proceeds  of  a 
promissory  note  issued  by  the  president  with- 
out authority,  an  implied  contract — a  quan- 
tum meruit — lies  to   recover   the   amount  so 
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received.  [Note — This  is  logically  estoppel, 
but  under  our  code  is  ratification,  because 
oral  authority  to  the  president  to  make  the 
note  would  have  been  valid.]  [Phillips  v, 
Sanger  Lumber  Co.,  130  Cal.  431,  62  Pac. 
749.]  A  similar  case  in  the  U.  S.  Dist.  Court 
was  decided  in  terms  on  the  doctrine  of  eston- 
pel.  Union  etc.  Co.  v,  S.  P.  Motor  Co.,  51 
Fed.  840. 

In  Pope  V.  Armsby  Co.,  Ill  Cal.  159,  43  Pac. 
589,  the  court  uses  substantially  this  language: 
Ratification  of  agent's  acts  can  be  expressed 
or  implied;  acts  of  its  managers  calculated  to 
deceive  a  third  party  and  to  make  him  believe 
the  agent  had  authority,  estop  the  corporation. 
[Note — Such  language  as  this  at  once 
expresses  and  confuses  legal  truths.] 

San  Diego  R.  R.  Co.  v.  Pacific  Beach  Co.,  112 
Cal.  53,  44  Pac.  333 — Even  assuming  that  the 
notes  sued  on  are  voidable,  as  defendant  had 
received  all  the  benefits  of  plaintiff's  perform- 
ance, it  is  taken  conclusively  to  have  ratified 
them.  [Note — The  court  means  estoppel,  but 
expresses  it  in  terms  of  ratification.]  See 
this  section,  last  paragraph,  post. 

Lady  Washington  C.  Co.  v.  Wood,  113  Cal. 
482, 45  Pac.  809 — Where  the  directors  have 
acted  fraudulently  and  an  inspection  of  the 
books  at  any  time  would  have  disclosed  the 
facts,  the  stockholders  cannot  have  the  acts 
set  aside  after  abstaining  for  an  unreasonable 
length  of  time  (over  three  years)  from 
inquiry  into  the  affairs  of  the  corporation  and 
absenting    themselves     from    its      meetings. 
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[Note — This    is    neither   estoppel  nor  ratifi- 
cation, but  laches.] 

Illinois  T.  &  S.  Bank  v.  Pac.  R.  R.  Co.,  117 
Cal.  332,  49  Pac.  197 — A  corporation  whose 
internal  policy  requires  its  contracts  to  be 
executed  in  a  certain  manner  may  by  acqui- 
escence become  liable  on  g)ntracts  made  by  its 
agents  in  another  manner.  [Citing  Underbill 
V.  Santa  Barbara  Co.,  93  Cal.  300,  28  Pac. 
1049;  Argenti  v.  San  Francisco,  16  Cal.  256; 
San  Diego,  etc.  Co.  v,  Pac.  Beach  Co.,  112  Cal. 
53,44  Pac.  333;  Lady  Washington  Co.  v.  Wood, 
113  Cal.  482,  45  Pac.  809.]  [Note— This  is 
another  expresgion  of  the  doctrine  of  estoppel.] 

Barren  i?.  Lake  View  Land  Co.,  122  Cal.  129, 
54  Pac.  594 — Where  the  directors  by  resolu- 
tion authorize  the  secretary  to  affix  the  cor- 
porate seal,  the  corporation  cannot  deny  his 
authority. 

Phillips  V,  Sanger  Lumber  Co.,  130  Cal. 
431,62  Pac.  749— Oral  authority  from  the 
board  would  have  been  sufficient  to  authorize 
the  president  to  make  the  notes  here  sued  on ; 
and  oral  authority  can  be  ratified  by  accept- 
ing and  retaining  the  resultant  proceeds. 
[Note — The  opinion  in  this  case  is  an  admir- 
able exposition  of  the  code  rule.]  C.  C.  2310. 
See  also  in  accord  Mills  v,  Boyle  Min.  Co.,  64 
Pac.  122  (Cal.),  decided  March  1,  1901. 

In  passing  from  the  foregoing  statement  of 
the  cases  containing  the  California  rules  of 
ratification  and  of  estoppel,  as  applied  to  cor- 
porate acts,  the  author  freely  confesses  that 
he  has  made  no   attempt  to   classify  and  har- 


136  CORPORATIONS. 

monize  the  casep,  because  the  court  which 
decided  them  did  not.  Indeed,  the  opinions 
are  so  confuting  and  so  subtly  concealing  of 
the  precise  ground  of  decision  that  it  seems  a 
hopeless  task  to  attempt  to  harmonize  these 
cases,  either  by  the  historical  or  analytical 
method.  But  it  should  be  noted,  as  however 
the  cases  fail  to  do,  that  this  confusion  results 
in  a  large  measure  from  the  code  itself  [C.  C. 
2310]  which  calls  *Hhe  accepting  or  retaining 
the  benefit  of  the  act*'  (in  cases  where  oral 
authorization  would  suffice)  a  ratification. 
This  would  generally  and  logically  be  termed 
an  estoppel. 

Section  60 — Property — Power  to  Take. 

The  power  to  acquire   property   is  only  an 
incident  of  the  power  to  contract.     Whenever 
in  a  given  case  a   corporation   has   power    to 
contract  to  purchase   property,   it  has   power 
to  take  title  thereto.     [Smith  v.  Morse,  2  Cal. 
524:]     The   power  to   acquire  comes  from  its 
charter — it    is  ah    attribute    of  corporations 
[Chap.  II,  supra] — and  the  power  being  given, 
the   investitive    facts   of   acquisition  are  the 
same  in  the   case  of  a   corporation   as  in  that 
of  a  natural    person.     [S.   F.    W.  Co.   v.  Ala- 
meda W.^  Co.,  36  Cal.   639;  Schierhold   v.  N. 
Beach,  etc.  R     R.    Co.,  40   Cal.   447.]     It  can 
buy,  sell,  mortgage  and  pledge,  or  exercise  the 
power    of    eminent     domain.     [C.    C.    360-3 
Every  corporation  is  presumed  to  have  powei 
to  take  the  legal  or  equitable  title  to  propjertj 
[Coleman  V.  Sfiu  Rafael  etc.  Co.,  49  Cal.  517 
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I 
I 

Eager  t?.  Supervisors  Yolo  Co.,  47  Cal.  222], 
real  or  personal,  and  if  there  is  anything  in 
its  charter  or  in  the  business  in  which  it  is 
engaged  or  the  law  under  which  it  is  organ- 
ized, abridging  this  power,  it  must  be  affirma- 
tively shown  by  any  one  who  attacks  the  cor- 
porate power  or  title.^ 

But  the  power  to  take  property  is  not  as 
unlimited  in  the  case  of  corporations  as  it  is 
in  the  case  of  individuals;  restrictions  of  two 
kinds  are  imposed;  one,  by  the  nature  of  cor- 
porate life,  the  other  by  statute. 

Section   61 — Same — Inherent    Restrictions. 

J 

i  Corporations  cannot  be  joint-tenants,  be- 
cause two  of  the  essential  unities]  of  joint-ten- 
ancy are  wanting — (a)  "the  same  capacity 
and  titlie,"  and  (6)  "survivorship."  Two  cor- 
porations   cannot    be    joint-tenants    because 

;  each  being  theoretically  perpetual  there  is  no 
survivor;  an  individual  and  a  corporation 
cannot  be  joint-tenants  for  there  is  no  reci- 
procity of  survivorship.  Corporations  can, 
however,  be  tenants  in  common,  fpr  such  ten- 
ancy only  requires  unity  of  possession.  [John- 
son V.  Marine  Hospital,  2  Cal.  319.]  This 
restriction  goes  to  the  power  of  the  corpora- 
tion to  acquire. 


1.  Granite  G.  M.  Co.  t.  Maglnness,  118  Cal.  131,  .W  Pbc.  269;  citing 
Stockton  Sar.  Bank  v.  Staples,  98  Cal.  189,  32  Pac.  93(1;  People  v. 
La  Rue,  67  Cal.  526,  8  Pac.  84;  Miner's  Ditch  Co.  v.  Zcllerbach,  37 
Cal.  543;  So.  Pac.  U.  R.  Co.  v.  Ortoii,  6  Sawyer  157;  Natoraa  Water 
Co.  V.  Clarkln,  14  Cal.  at562;  (^al.  Tel.  Co.  v.  Alta,  etc.,  C().,  22  Cal. 
at  4S9;  wnilanu  v.  Gold  HIU  MIn.  Co.,  96 Fed.  454,  affirmed  Williams 
▼.  Oaylord,  102  Fed.  372. 
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Section  62 — Same — Statutory  Restricjtions. 

The  first  of  these  restrictions  is  contained 
in  section  299  of  the  Civil  Code.  No  corpo- 
ration must  purchase,  locate,  or  hold  prop- 
erty, in  any  county  in  this  state,  other  than 
the  county  in  which  its  original  articles  of 
incorporation  are  filed,  without  filing  a  duly 
certified  copy  of  the  copy  of  its  articles  filed 
with  the  secretary  of  state  in  the  office  of  the 
county  clerk  of  the  county  in  which  such 
property  is  situated,  within  sixty  days  after 
such  purchase  or  location  is  made,  and  if  any 
corporation  hereafter  acquires  property  in 
any  county  other  than  that  in  which  it  now 
holds  property,  it  must  file  such  copies  within 
ninety  days  in  such  other  county.  The  pen- 
alty for  failure  to  comply  with  this  provision 
is  that  the  corporation  cannot  maintain  or 
defend  any  action  or  proceeding  in  relation  to 
such  property,  its  rents,  issues,  or  profits,  until 
such  certified  copies  are  filed  as  directed. 
Tlie  penalty  thus  prescribed  is  the  only 
penalty.  This  section  does  not  go  to  the 
power  of  the  corporation  to  take  the  property, 
but  deprives  the  corporation  of  certain  rights 
with  respect  to  property  it  is  already  holding. 
[So.  Yuba  etc.  Co.  v.  Rosa,  80  Cal.  333,  22 
Pac.  222;  Ontario  State  Bank  v,  Tibbitts,  80 
Cal.  68,  22  Pac.  66;  Emigrant  etc.  Co.  v. 
Webber,  108  Cal.  88,  40  Pac.  1061.]  Thus 
the  section  does  not  bar  an  action  to  acquire 
property  by  eminent  domain.  Emigrant  etc. 
Co.  r.  Webber,  108  Cal.  88,  40  Pac.  1061. 
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The  second  of  the  statutory  restrictions  is 
that  no  private  corporations  can  take  by  will, 
other  than  those  formed  for  scientific,  literary, 
or  solely  educational  or  religious  purposes. 
[C.  C.  1275.]  A  corporation  that  does  not 
prove  itself  within  this  exception  cannot 
acquire  any  title  under  a  will;  the  bequest  is 
void  [Estate  of  Bulmer,  59  Cal.  131;  Estate 
of  Eastman,  60  Cal.  308],  for  this  restriction 
goes  to  the  power  of  the  corporation. 

A  third  restriction  relates  to  the  acquisition 
of  real  property.  No  corporation  shall  acquire 
any  more  real  property  than  is  reasonably 
necessary  for  the  transaction  of  its  business 
or  the  construction  of  its  works,  except  that  it 
may  acquire  and  improve  the  land  on  which 
its  business  is  carried  on.  [C.  C.  360.]  This 
means  that  the  restriction  goes  to  the  power 
of  the  corporation  [Coleman  v.  San  Rafael 
etc.  Co.,  49  Cal.  517],  and  that  one  who  seeks 
to  set  aside  or  avoid  such  a  contract  to  acquire 
realty  on  the  ground  that  it  is  not  necessary, 
must  prove  aflSrmatively  that  it  could  not 
possibly  or  reasonably  be  said  to  be  neces- 
sary. Shaver  v.  Bear  R.  Co.,  10  Cal.  396; 
Coleman  v,  San  Rafael  etc.  Co.,  49  Cal.  517. 

Section  63 — Property — Power  to  Hold. 

Following  the  rule  in  other  jurisdictions, 
our  courts  have  distinguished  between  the 
power  to  take  real  property  and  the  power  to 
hold  it.  After  a  corporation  has  taken  title, 
it  is  held  that  the  question  whether  such 
property  was   **necessary"   or   not  cannot  be 
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litigated  by  private  parties,  but  is  a  matter 
solely  between  the  state  and  the  corporation. 
[Natoma  Water  Co.  v,  Clarkin,  14  Cal.  544; 
So.  Pac.  R.  R.  Co.  v.  Orton,  6  Sawy.  157;  Cal. 
Tel.  Co.  V.  Alta  Tel.  Co.,  22  Cal.  398.]  The 
basis  of  this  doctrine  is  expediency.  "It 
would  lead  to  endless  confusion,"  says  Field, 
J.,  in  Natoma  W.  Co.  v.  Clarkin,  14  Cal.  544, 
"if  in  suits  by  corporations  to  recover  their 
property,  inquiries  were  permitted  as  to  the 
necessity  of  such  property  and  the  title  made 
to  rest  on  such  necessity."  This  distinction  is 
judicial  legislation,  for  it  cannot  be  read  out 
of  the  Civil  Code  [Sec.  360],  nor  out  of  that 
provision  of  the  constitution  [Art.  XII,  sec- 
tion 9]  which  forbids  corporations  **to  hold 
realty  for  a  longer  period  than  five  years, 
except  such  as  may  be  necessary  to  carry  on 
its  business."  The  sole  penalty  visited  on  the 
corporation  for  holding  unnecessary  property 
appears  to  be  a  liability  to  an  action  of  quo 
warranto.  Cal.  Tel.  Co.  v,  Alta  Tel.  Co.,  22 
Cal.  398;  Granite  G.  M.  Co.  v,  Maginness,  118 
Cal.  131,  60  Pac.  269. 

Like  the  presumption  as  to  the  power  to 
take,  a  corporation,  in  the  absence  of  proof  to 
the  contrary,  is  presumed  to  have  power  to 
hold  real  estate.  Hager  v.  Sup.  Yolo  Co.,  47 
Cal.  222. 

Section  64 — Same — Power  to  Alienate. 

Subject  only  to  the  inhibition  against  divid- 
ing, withdrawing  or  paying  to  the  stockhold- 
ers before  dissolution  any  part  of  the  capital 
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stock  [C.  C.  309],  California  corporations  have 
full  power  to  dispose  of  and  alienate  any  or 
all  of  their  propertv.  [Alta  etc.  Co.  v.  Alta 
Placer  M.  Co.,  78  Cal.  629,  21  P.ac.  373;  Peo- 
ple V.  College  of  Cal.,  38  Cal.  166;  S.  C.  Motor 
Co.  v.  Union  etc.  Co.,  64  Fed.  450.]  This 
power  to  dispose  of  its  property,  like  the 
power  to  acquire  property,  is  an  incident  to 
the  power  given  to  corporations  to  contract. 
[C.  C.  354.]  Coporations,  therefore,  cannot 
alienate  their  property  by  gift,  for  a  gift  is  not 
a  contract.  S.  F.  &  N.  P.  R.  R.  Co.  v.  Bee,. 48 
Cal.  398. 

The  common  law  rule  that  a  corporation 
could  not  dispose  of  all  its  property  and  cease 
business  if  even  a  single  stockholder  dissented, 
except  where  business  could  only  be  continued 
at  a  loss,  is  not  in  force  in  California.  The 
statute  [C.  C.  358]  making  it  a  cause  of  for- 
feiture to  dispose  of  all  of  its  property  and 
cease  to  do  business,  contemplates  that  corpo- 
rations have  the  power  to  do  those  acts,  and 
there  are  a  number  of  decisions  in  this  state 
expressly  so  holding.  "Power  to  hold,  sell  or 
otherwise  dispose  of  such  property,  real  and 
personal,  as  the  purposes  of  the  corporation 
require,  give  the  corporation  power  to  dispose 
of  all  its  property  whenever  it  deems  such  an 
act  beneficial."  Miners'  Ditch  Co.  v,  Zeller- 
bach,  37  Cal.  543;  Higgins  v.  Cal.  Pet.  etc.  Co., 
122  Cal.  373,  55  Pac.  155. 

In  People  v.  P.  &  P.  College  of  Califor- 
nia, 38  Cal.  166,  the  doctrine  is  broadly 
stated  thus:      ''Corporations   have   the   same 
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juB  desponendi  as  natural  persons,  except  in 
so  far  as  they  are  restrained  by  statute,  and 
under  this  general  power  may  dispose  of  all 
their  property  for  any  lawful  purpose  [Eshle- 
man  v.  Henrietta  etc.  Co.,  102  Cal.  199,  36 
Pac.  579] ;  and  if  the  property  is  conveyed  to 
an  innocent  purchaser  for  a  purpose  appar- 
ently lawful  and  apparently  within  the  scope 
of  its  powers,  the  transaction  is  valid  between 
the  corporation  and  the  purchaser,  even 
though  the  corporation's  secret  purpose  be 
unlawful." 

All  transfers  of  property  made   to  defraud 
creditors  are  as  voidable  when  made  by  cor- 
porations as  when  made  by  natural  persons,^ 
and    the   legislature   has   expressly   provided 
[C.  C.  309]  that  the  dividing,  withdrawing,  or 
paying  to  the  stockholders  before  dissolution 
any  part  of  the  capital  stock  is  not  only  be- 
yond the  power  of  the  directors  and  a  misde- 
meanor, if  done   by  them   [P.O.  560],  but  is 
absolutely  void,  no   matter  how  attempted.* 
This  inhibition  runs  against  the  directors  be- 
cause they  are  the  managers  of  the  corporate 
business,  but  it  means  to  deny  such  power  to 
the  stockholders  as  well  as  to  the  directors. 
[Vercoutere  v.  Golden  State,  etc.  Co.,  116  Cal. 
410,  48  Pac.  375.]     Capital  stock  in  this  pro- 
hibition means  all  the  money  and  property 
with  which  the  corporation  carries  on  its  busi- 

1  Blanc  V.  Paymaster  MIn.  ('«).,  95  Cal.  524,  30  Pac.  765:  Higglns  v* 
Cal.  Petroleum  etc.  Co.,  122  Cal.  37.S,   55  Pac.  155;  Head  v.  Horn.  18 
Cal.  211. 

2 Martin  v.  Zellerbacli,  38  Cal.  300;  Kohl  v-  Llllenthal,  81  Cal.  JJTS, 
22  Pac.  589;  Vercoutere  v.  Golden  State  etc.  Co.,  116  Cal.  410,  48  Pac 
375;  Shaake  v.  Eagle  Auto.  Can.  Co.,  63  Pac.  1025  (Cal.  1901). 
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ness.    Kohl  v.  Lilienthal,  81  Cal.  378,  22  Pac. 
689. 

Martin  v,  Zellerbach,  38  Cal.  300,  \  states 
the  rule  succinctly:  "The  directors  may 
manage,  control  and  alienate  the  corporate 
property  in  the  regular  course  of  business,  but 
they  cannot  devote  the  proceeds  beyond  the 
surplus  profits  to  the  stockholders,  directly  or 
indirectly,  until  after  all  its  debts  are  paid." 

Section  65 — Franchises  as  Property. 

All  franchises  are  property.  The  franchise 
j  to  be  a  corporation,  is  property  belonging  to 
the  incorporators  and  their  successors;  the 
franchises  possessed  by  a  corporation  are  not 
corporate  power,  but  corporate  property.  [Cal. 
Tel.  Co.  V,  Alta  Tel.  Co.,  22  Cal.  398.]  That 
franchises  are  property  for  purposes  of  taxa- 
tion has  already  been  considered.     Chap.  VI, 

Though  corporations  are  created  in  Cali- 
fornia under  specific  titles  of  the  Civil  Code 
for  purposea  whose  accomplishment  requires 
a  franchise  for  a  public  use,  as  railroad,  tele- 
graph, water,  or  gas  companies,  the  franchise 
to  be  a  corporation  with  power  to  operate  rail- 
roads, telegraphs,  water  or  gas  works,  does  not 
\  confer  on  the  corporation  the  franchise  neces- 
sary to  accomplish  those  purposes.  [Atlantic 
Trust  Co.  V.  Woodbridge  Co.,  79  Fed.  39.]  The 
franchise  to  be  a  railroad,  telegraph,  gas  or 
water  corporation,  on  the  one  hand,  and  the 
franchise  to  operate  a  railroad  or  telegraph 
between  certain  points  or  over  certain  high- 
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ways,  or  to  supply  a  city  or  county  with  gas 
or  water,  on  the  other  hand,  are  two  separate 
and  distinct  franchises  [Schierhold  v,  N.  Beach 
etc.  R.  R.  Co.,  40  Cal.  447],  and  the  grant  of 
the  former  is  not  necessarily  a  grant  of  the 
latter.  Waterloo  Turnpike  Co.  v.  Cole,  51  Gal. 
381. 

All  franchises,  by  a  recent  act  of  the  legis- 
lature [C.  C.  388],  except  the  franchise  to  be  a 
corporation  [see  Robinson  v.  Southern  Pac.  R. 
R.  Co.,  105  Cal.  526, 38  Pac.  94,  722],  are  made 
subject  to  levy  and  execution  for  the  satisfac- 
tion of  any  judgment  obtained  against  the 
person,  company,  or  corporation  owning  them.^ 
Therefore,  the  cases  of  People  v.  Duncan,  41 
Cal.  507,  and  Visalia  G.  &  E.  L.  Co.  v.  Sims, 
104  Cal.  326,  37  Pac.  1042,  in  so  far  as  they 
state  that  franchises  cannot  be  taken  on  ex- 
ecution, are  no  longer  law.  But  it  is  still  the 
law  that  ^'franchises  can  only  be  voluntarily 
alienated  if  such  privilege  be  expressly  granted 
and  then  only  in  the  designated  mode;  for  the 
essence  of  a  franchise  is  a  special  personal 
privilege  conferred  by  the  governments''^  and 
not  alienable  except  with  consent  of  the 
grantor.^  No  statute  or  decision  in  this  state 
has  been  found  that  makes  franchises  volun- 
tarily alienable,  except  those  owned  by  Cali- 
fornia corporations  in  foreign  countries.  C.  0. 
364. 


IFor  the  statutes  regulating  this  levy  and  execution,  see  Part.  II, 
post. 

2  Wood  V.  Tnickee  Turnpike  Co.,  24  Cal.  474. 

3 People  V. Duncan,  41  Cal.  507;  VIsalia,  etc.  Co.  v.  Sims,  104  Cal. 
326,  37  Pac.  1(M2. 
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Section  66 — Same — Power  to  Acquire. 

The  provision  of  the  constitution  [Art.  XII, 
Sec.  1]  that  corporations  shall  not  be  created 
by  special  act  does  not  prohibit  corporations 
from  taking  by  assignment  the  franchises  of 
persons  who  have  the  lawful  right  to  exercise 
and  transfer  the  same.  It  only  applies  to 
grants  of  powers  directly  conferred  on  corpora- 
tions by  legislative  enactment.  [People  v. 
Stanford,  77  Cal.  360,  19  Pac.  693.]  There- 
fore, a  corporation  authorized  to  operate  a 
water-works  has  full  power  to  take  by  assign- 
ment and  exercise  an  exclusive  franchise  to 
supply  a  town  with  water,  which  franchise 
had  been  granted  to  an  individual  by  the 
town,  and  the  assignment  of  which  had  been 
with  the  town's  consent.  Santa  Ana  Water 
Co.  V.  San  Buenaventura,  56  Fed.  339  (1893). 

Special  laws  granting  to  any  corporation 
any  special  or  exclusive  right,  privilege,  or 
immunity  cannot  be  passed  [Const.  Art.  IV, 
Sec.  25,  sub.  19],  nor  can  the  legislature  pass 
any  law  permitting  the  leasing  or  alienation 
of  any  franchise  so  as  to  relieve  the  franchise 
or  property  held  thereunder  from  the  liabilities 
of  the  lessor  or  grantor,  lessee  or  grnntee,  con- 
tracted or  incurred  in  the  operation,  use  or 
enjoyment  of  the  franchise  ox  any  of  its  privi- 
leges. [Const.  Art.  XII,  Sec.  10.]  In  all  other 
respects  the  legislature  is  free  to  deal  with 
franchises  as  property. 
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Section  67 — Torts. 

In  one  of  the  earliest  California  cases 
[Smith  V.  Morse,  2  Cal.  524],  it  is  said  that  a 
"corporation  without  soul,  will,  capacity  to  do 
wrong,  or  legal  responsibility,  is  a  legal  mon- 
strosity, whose  existence  no  court  ought  to 
foster  or  protect."  The  doctrine  that  a  cor- 
poration is  liable  for  the  torts  of  its  agents 
acting  within  the  scope  of  their  duties  is  so 
well  settled  loday^  that  it  calls  for  no  extended 
comment.  The  leading  case  in  the  state  is 
Maynard  v.  Fireman's  Fund  Ins.  Go.  [34  Cal. 
48],  which  was  an  action  for  libel.  It  holds 
that  corporations  are   liable    for   the  wrongs 

1  Wolf  V.  St.  Louis  (;o..  15  Cal.  319,  Bank  of  California  v.  West 
Union  Tel.  Co.,  ,V2  Cal.  280:  Stockton,  etc.,  Works  v.  Glen  Falls  Co., 
98  Cal.  557,  38  Par.  63:^;  Lundy  v.  Delmas,  104  Cal.  655,  88  Pao.  445; 
Maynard  v.  FiremanVs  F.  Ins.  Co.  3i  Cal.  48. 
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done  by  their  directorB,  acting  as  such,  even 
when  malice  is  a  necessary  element  of  the 
wrong.  [Accord,  U.  S.  v.  John  Kelso  Co.,  86 
Fed.  304.]  "The  directors  are  the  chosen  rep- 
resentatives of  the  corporation  and  constitute, 
for  the  purpose  of  dealing  with  others,  the 
corporation.  What  they  do  within  the  object 
and  purposes  of  the  corporation  the  corpora- 
tion does.  If  they  injure  another,  even 
though  it  necessarily  involves  a  malicious 
intent,  the  corporation  is  deemed  guilty  of  the 
wrong  and  answerable  like  an  individual;" 
and  what  the  case  declares  concerning  direc- 
tors is  equally  true  of  any  other  agent.*  For 
their  failure  to  perform  the  corporation's  stat- 
utory duties,  the  corporation  is  liable,  but  the 
directors  are  not.  [Lundy  v,  Delmas,  104 
Cal.  665,  38  Pac.  445.]  The  directors  are 
liable  for  their  own  negligence  in  the  same 
way  that  all  agents  are.  [Fox  i>.  Hale  &  Nor- 
cross  M.  Co.,  108  Cal.  369,  41  Pac.  308.  It 
was  urged  in  Hobbs  v,  Amador  &  Sac.  C.  Co., 
66  Cal.  161,  4  Pac.  1147,  and  in  Eureka  L. 
&  Y.  Co.  V,  Superior  Court,  66  Cal.  311,  5 
Pac.  490,  two  cases  decided  about  the  same 
time,  that  a  preliminary  injunction  to  restrain 
the  committing  of  a  tort  would  not  lie  against 
a  corporation  because  of  the  code  provision 
C.  C.  P.  531]  "that  an  injunction  to  suspend 
;he  ordinary  business  of  a  corporation  cannot 
be  granted  ^without  due  notice  of  the  applica- 
tion therefor  to  the  proper  officers  of  the  cor- 
poration."    But  this  contention  was  disposed 

1   See  note  1  bottom  page  146. 
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of  by  the  ruling — undoubtedly  correct — that 
the  code  section  only  applies  to  lawful  acts. 
That  the  act  done  "is  also  a  crime  is  no  defense 
to  a  civil  action.  Because  the  corporation 
could  not  be  punished  criminally,  is  no  rea- 
son why  it  should  not  be  civilly  liable  for  its 
torts.     Smith  v.  Morse,  2  Cal.  524. 

Section  68 — Crimes. 

Crimes  wherein  a  "guilty  mind"  is  an  ele- 
ment a  corporation  cannot  commit;  for  exam- 
ple, bigamy,  perjury,  rape  or  murder  [U.  S. 
V,  John  Kelso  Co.,  86  Fed.  304],  and  obviously 
a  corporation  cannot  be  committed  to  prison 
or  punished  capitally.  But  crimes  wherein 
mental  intent  is  not  an  essential,  a  corpora- 
tion can  be  held  criminally  responsible  for 
and  be  punished  by  being  fined.  [Penal 
Code,  26a.]  Thus  a  corporation  can  be  fined 
for  contempt.  [Eureka,  etc.,  Co.  v.  Superior 
Court,  66  Cal.  311,  5  Pac.  490;  Golden  G.,  etc., 
Co.  V.  Sup.  Ct.,  65  Cal.  187,  3  Pac.  628.]  And 
whenever  a  statute  in  general  terms  prohibits 
the  doing  of  an  act  that  corporations  can  do 
and  does  not  expressly  exempt  them  from  its 
provisions,  there  is  no  reason  why  such  stat- 
ute should  not  be  construed  as  applying  to 
them,  if  the  punishment  provided  is  one  that 
can  be  inflicted  on  a  corporation,  e.  g.,  a  fine. 
[U.  S.  V.  Kelso  Co.,  supra.]  Accordingly  a 
corporation  was  held  indictable  under  the  U. 
S.  laws  [2  Sup.  Rev.  Stats.  62],  making  it  a 
crime  punishable  by  fine  or  imprisonment  or 
both,  for  any  contractor  doing  work  for  the 
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U.  S.  to  intentionally  employ  his  men  over 
eight  hours  a  day.  [U.  S.  v.  John  Kelso  Co., 
mpra,]  In  general,  it  may  be  said  that  for 
all  crimes  that  are  merely  mala  prohiba  a 
corporation  is  indictable. 

Section    69 — Ultra    Vires — Doctrines    De- 
fined. 

With  respect  to  its  powers  a  corporation  is 
an  abnormal  person,  for  its  legal  ability  to  act 
is  not  commensurate  with  the  physical  ability 
of  the  human  agents  through  whom  alone  its 
acts  can  be  accomplished.  Those  acts  of  its 
agents  done  on  its  behalf,  but  which  the  cor- 
poration had  no  legal  power  to  do,  are  called 
"ultra  vires"  acts.  The  term  is  also  applied 
to  the  actB  which  a  corporation  has  power  to 
do  for  some  purposes,  but  not  for  the  purpose 
intended.  [Miner's  Ditch  Co.  v,  Zellerbach, 
37  Cal.  543.]  In  addition  to  these  two  senses, 
as  the  mode  of  exercise  is  part  of  the  power, 
acts  done  in  an  unauthorized  mode  are,  by 
analogy,  sometimes  designated  as  '*ultra  vi- 
res "  This  last  use  of  the  term  is  confusing 
as  will  be  pointed  out  in  dealing  with  the 
application  of  estoppel  to  the  doctrines  of 
ultra  vires.  [Sec.  70  post.^  It  is  a  simple 
question  of  law,  though  generally  a  difficult 
question  of  fact,  to  determine  whether  a  par- 
ticular act  is  ultra  vires  or  nitra  vires  the  cor- 
poration. For  example,  a  corporation  has  in 
general  no  power  to  issue  its  paper  as  security 
for  debts  of  a  third  party  in  which  it  has  no 
interest,  but  whether  or  not  the  corporation 
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has  an  interest  is  a  diflBcult  question  of  fact. 
[See  Hall  v.  Auburn  Co.,  27  Cal.  256:  Head 
V,  Horn,  18  Cal.  211.]  The  legal  test 
to  determine  whether  an  act  is  ultra  vires 
or  not  is  this:  Is  the  power  to  do  the 
act  specially  granted  by  charter  or  could  it  be 
said  by  a  reasonable  person  to  be  necessary 
to  the  accomplishment  of  the  powers  so 
granted.^  If  so,  it  is  not  ultra  vires.  [Ken- 
nedy t;.  Cal.  Sav.  Bk.,  101  Cal.  495,  reversed 
167  U.  S.  362.]  And  it  is  to  be  added  that 
acts  on  their  face  not  necessarily  ultra  vires 
will  be  deemed  valid.  Brown  v.  Board,  etc., 
103  Cal.  531,  37  Pac.  503. 

The  difficulty  is  not  what  are  ultra  vires 
acts,  but  what  is  the  effect  of  such  acts. 
The  term,  as  has  just  been  said,  has  three  dis- 
tinct meanings,  and  in  order  to  cope  success- 
fully with  the  cases  it  must  in  each  case  be 
first  determined  in  which  one  of  these  mean- 
ings the  term  is  used. 

Before  treating  of  the  effect  of  ultra  vires 
acts  in  each  of  the  three  meanings  of  that 
term,  attention  must  be  called  to  the  fact  that 
the  doctrine  of  ultra  vires  has  no  applica- 
tion to  completed  acts.^  Completed,  in  this 
connection,  refers  to  performance   and    means 


1  Hutchinson  V.  S.  I.  A  T.  Co.,  53  Cal.  622;  Bates  ▼.  Coronado 
Beach  Co.,  109  (^il.  ICO,  41  Pac.  aVi;  Chemical  Nat.  Bank  v.  Haver- 
male,  1'20  Cal.  6()1,  52  Pac.  1071;  (Jrihblcv.  f^olumbus  Brewing  Co. 
100  Cal.  «7,  M  Pac.  527;  ITnion  (Jo.  v.  Murphy's  Flat  Co.,  22  Cal.  620: 
Pauly  V.  Coronado  Beach  Co.,  56  Fed.  428. 

2 People  V.  College  of  Cal.,  38  Cal.  166;  Miners'  Ditch  Co.  v.  Zeller- 
bach,  37  Cal.  543.  See  also  the  doctrine  that  only  the  state  can  object 
to  a  corporation's  unauthorized  holdings  It  has  already  acquired. 
Sec.  63,  supra;  also  Cal.  Tel.  Co.  v.  Alta  Tel.  Co.,  22  Cal.  368. 
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that  ultra  vires  has  no  reference  to  a  contract 
or  conveyance,  both  parties  to  which  have 
folly  performed  their  obligations.  This  re- 
striction is  based  on  the  legal  maxim 
that  when  the  parties  are  equally  in  the 
wrong,  neither  can  call  on  a  court  for 
aid.  [People  v.  College  of  Cal.,  8upra/\ 
Where  fraud,  however,  enters  into  the  con- 
tract, this  rule  has  no  application.  Woodruff 
V.  Howes,  88  Cal.  184,  26  Pac.  111. 

Section    70— Same — (a)    No    Power    to   Do 

AT  All. 

What  the  charter  expressly  says  the  cor- 
poration has  no  power  to  do,  any  attempt  to 
do  is  absolutely  null  and  void.^  The  same  is 
true  of  any  act  that  is  not  within  the  enumer- 
ated powers  of  the  charter.  [Ashton  v.  Dash- 
away  Assn.,  84  Cal.  61,  23  Pac.  1091;  Hutch- 
inson V.  S.  I.  &  I.  Co  ,  53  Cal.  622.]  Such  acts 
cannot  validly  be  done,  and  cannot  be  ratified. 
[Hall  17.  Auburn,  etc.  Co.,  27  Cal.  255.]  There 
is  no  conflict  of  decisions  on  this  point.  But 
whether  a  corporation  can  be  estopped  to  plead 
ultra  vires  as  a  defense  is  not  vet  permanentlv 
settled  in  this  state. 

In  an  early  case  it  is  held  that  in  relation 
to  the  contracts  of  a  corporation  where  the 
question  is  one  of  capacity  or  authority  to  con- 
tract, arising  either  on  a  question  of  regularity 
of  organization  or  of  power  conferred  by  the 
charter,  a  party  who  has  had  the  benefit  of  the 

IGrlfflth  V.  N.  Y.  Tns.  Co.,  101  Cal.  627,  36  Pac.  113;  Kohl  v.  Llllon- 
*•!,  81  Cal.  378,  22  Pac.  689;  Bank  v.  Wickorsham,  99  Cal.  (J55,  34  Pac 
441. 
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contract  cannot  be  permitted  in  an  action 
founded  on  it  to  question  its  validity.  [Ar- 
genti  V,  S.  F.,  16  Cal.  255.]  From  the  time  of 
announcing  this  decision  to  the  reversal  of 
Kennedy  v.  Cal.  Savings  Bank,  101  Cal.  495, 
35  Pac.  1039,  by  the  U.  S.  Supreme  Court 
[Bank  v,  Kennedy,  167  U.  S.  362],  there  is  an 
unbroken  line  of  decisions  that  a  corporation 
or  its  members  [Mitchell  v,  Beckman,  64  Cal. 
117,  28  Pac.  110],  who  have  received  the 
benefit  of  the  performance  of  the  other  party 
to  the  contract,  are  estopped  in  a  suit  on  the 
contract  to  plead  that  it  is  ultra  vires  [Mitchell 
V.  Beckman,  64  Cal.  117,  28  Pac.  110;  Gran- 
ger's Business  Ass.  v,  Clark,  67  Cal.  634, 8  Pac. 
445;  Main  v.  Casserly,  67  Cal.  127,7  Pac.  426; 
Magee  v.  Pac.  etc.  Co.,  98  Cal.  678,  33  Pac.  772], 
this  last  case  holding  that  a  railroad  corpora- 
tion engaged  in  hotel-keeping  was  estopped  to 
plead  ultra  vires  in  an  action  by  a  guest  for 
damages  caused  by  negligence. 

Section  71 — Same. 

It  is  not  always  apparent  in  these  decisions, 
sup'm,whether  the  plaintiff  is  allowed  to  recover 
on  contract,  as  was  held  in  one  of  them  [Main 
V.  Casserly,  67  Cal.  127,  7  Pac.  426],  or  on  an 
implied  obligation  to  pay  for  benefits  received 
— a  quantum  meruit — as  was  held  in  another. 
[Visalia,  etc,  Co.  v.  Sims,  104  Cal.  326,  37  Pac. 
1042.]  There  is  an  unfortunate  confusion  of 
the  doctrine  of  estoppel  with  the  doctrine  of 
quasi-contracts.     It   will   be   noted   that   the 
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cases^  are  all  cases  wherein  the  corporation  had 
no  power  to  do  the  acts  in  question  for  any 
purpose  whatever.  In  the  Kennedy  case,  supra, 
the  power  in  dispute  was  the  power  to  take  and 
hold  stock  in  another  corporation.  It  was  con- 
ceded that  the  corporation  (which  was  a  na- 
tional bank)  had  power  to  take  and  hold  stock 
for  sorae  purpose,  as,  for  example,  to  save  itself 
from  loss,  but  did  not  have  power  to  take  the 
stock,  under  the  circumstances  in  question. 
The  California  Supreme  Court  held  that  the 
corporation,  having  received  dividends  on  the 
stock  and  having  entered  its  name  on  the 
books  as  a  stockholder,  and  therefore  held 
itself  out  to  creditors  as  a  stockholder,  was 
estopped,  in  a  suit  by  the  creditors,  to  plead 
that  taking  and  holding  the  stock  was  ultra 
vires.  The  U.  S.  Supreme  Court,  in  reversing 
this  decision,  declared  that  ultra  vires  acts  are 
absolutely  void  and  cannot  be  enforced  by  in- 
voking the  doctrine  of  estoppel.  No  distinc- 
tion is  drawn  in  either  case  between  ultra  vires 
in  the  sense  that  there  was  no  power  to  take 
for  any  purpose,  and  ultra  vires  in  the  sense 
that  there  was  no  power  to  t9.ke  for  the  pur- 
poses attempted. 

Since  the  Kennedy  case  was  announced,  the 
California  Supreme  Court,  after  one  dictum 
that  the  acts  complained  of  therein  were  not 
ultra  vires  at  all  [Knowles  v.  Sandercock,  107 


1  Hutchinson  v.  S.  I.  &  I.  Co.,  53  Cal.622;  Bates  v.  Coronado  Beach 
Co.,  109  Cal.  160,  41  Pac.  865;  ("hemlcnl  Nat.  Bank  v.  Havermale,  120 
Cal.  fiOl,  52  Pac.  1071;  Gribble  v.  Columbus  Brewing  Co.,  100  Cal.  67, 
MPac.  627;  Union  Co.  v.  Murphy's  Flat  Co.,  22Ctil.  620;  Pauly  T. 
CpropAdo Be«P)i  Co.,  66  ?ed.  126. 
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Cal.  629,  40  Pac.  1047],  has  conceded  that  the 
Kennedy  decision  is  based  on  estoppel,  and  in 
a  similar  case  respecting  another  national 
bank,  has  declared  that  it  was  bound,  in  in- 
terpreting the  charter  of  national  banks,  to 
follow  the  interpretation  of  the  U.  S.  Supreme 
Court.  [Chemical  Nat.  Bank  v,  Havermale, 
120  Cal.  601,  52  Pac.  1071.]  But  it  has  not, 
as  yet,  declared  whether  it  will  follow  that 
ruling  in  cases  that  cannot  be  taken  to  Wash- 
ington on  appeal. 

Section   72— Same — (b)    Unauthorized 

Purpose. 

There  is  no  doubt  of  the  proposition  that 
acts  done  for  an  unauthorized  purpose  are 
void.  [Sec.  71,  supra.]  They  can  be  ratified, 
if  ratification  changes  the  purpose  for  which 
they  were  exercised  from  an  unauthorized  to 
an  authorized  one.  But  they  cannot  be  en- 
forced by  estopping  the  corporation.  [Taylor 
V.  North  Star,  etc.  Co.,  79  Cal.  285,  21  Pac.  753; 
Kohl  V.  Lilienthal,  81  Cal.  378,  22  Pac.  689.] 
In  the  absence  of  proof,  acts  that  a  corporation 
can  do  for  some  purposes  are  presumed  to  have 
been  validly  done.  Union  Co.  v.  Murphy's 
Fiat  Co.,  22  Cal.  620. 

Section  73 — Same — (c)  Unauthorized  Mode. 

The  mode  of  exercise,  wherever  prescribed, 
being  part  of  the  corporate  power,  acts  done  in 
an  unauthorized  mode  are  not  an  exercise  of 
corporate  power.  [Wallace  v.  Mayor  of  San 
Jose,  29  Cal.  181.]  The  term  "ultra  vires"  is 
also  applied  to  these  acts.    But  to  so  apply  it 
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is  misleading,  for  these  acts  can  be  ratified  by 
a  subsequent  authorization  in  the  authorized 
mode  [McCracken  v.  S.  F.,  16  Cal.  591],  or, 
where  an  oral  agency  would  suffice,  by  accept- 
ing the  benefits  arising  therefrom.  [Pixley  v. 
West.  P.R.R.  Co.,  33  Cal.  183, Sec.  2310  CO.; 
Gribble  v.  Columbus  Buggy  Co.,  100  Cal.  67, 34 
Pac.  527.]  Also,  a  corporation  can  be  estopped 
to  assert  unauthorized  modes,  as,  for  example, 
where  the  mode  is  prescribed  by  the  by-laws. 

[Underbill  v,  Santa  Barbara  Co.,  93  Cal.  300, 
28  Pac.  1049;  Illinois  etc.  Bank  v,  Pac.  Ry. 
Co.,  117  Cal.  332,  49  Pac.  197.]  Acts,  the 
mode  of  exercise  of  which  is  unauthorized, 
are,  therefore,  not  governed  by  the  same 
principles  that  regulate  the  effect  of  true  ultra 
vires  acts,  and  only  for  want  of  a  better  term 
are  they  called  such.  [See  Chap.  XVI,  post^ 
as  to  effects  of  acts  done  by  the  directors  that 
only  the  directors  and  stockholders  together 
can  do;  see  also  Hall  v,  Crandall,  29  Cal.  568.] 

Section  74 — Same — Who  Can  Assert. 

Thus  far  this  chapter  has  dealt  with  ultra 
vires  as  a  defense  available  to  the  corporation. 
Any  person,  however,  who  is  not  being  sued 
on  a  contract  made  with  the  corporation,  by 
which  making  or  by  receiving  the  benefits 
thereof  he  has  been  estopped  to  deny  the  corpo- 
ration's power  [Camp  v.  Land,  122  Cal.  167,  54 
Pac.  839],  can  plead  ultra  vires  as  a  defense  to 
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any  action,   wherein   the   act   bo  done  is  in 
isBue.^ 


1  Illinois,  etc.  Bank  v.  Pac.  Ry.  Co.,  117  Cal.  382,  49  Pac.  197;  Bank 
of  Shasta  v.  Boyd,  99  Cal.,  604,  34  Pac.  837;  Yancy  v.  Morton,  94  Cal. 
658,  29  Pac.  nil;  Presno,  etc.  Co.  v.  Warner,  72  Cal.  5ff9,  14Puc.S7; 
Waterloo  Turnpike  Co.  v.  Cole,  51  Cal.  381;  Williams  v.  Gold  Hill 
M.  Co.,  96  Fed.  454. 
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RECEIVERS. 


Sic.75.-IN  GENERAL. 

8BC.76.-RECEIVER8  BEFORE  DISSOLUTION. 
8BC.77.-RKCEIVERS  AFTER  DISSOLUTION. 
8BC.78.-EPFECT  OF  APPOINTMENT. 

Section  75 — In  General. 

There  is  no  power  in  the  courts  of  this  state 
by  virtue  of  their  equity  jurisdiction  to  ap- 
point a  receiver  for  a  corporation.  The  power 
to  appoint  receivers  is  wholly  statutory;  is 
contained  in  two  sections  of  the  Code  of  Civil 
Procedure  [Sees.  564-5],  and  no  receiver  can 
be  appointed  until  the  party  nnaking  the 
application  has  stated  facts  which  bring  his 
case  within  those  sections.  Murry  v,  Superior 
Court,  129  Cal.  628,  62  Pac.  191;  La  Societe 
Prancaise  v.  Dist.  Court,  53  Cal.  495;  Fischer 
V.  Superior  Court,  110  Cal.  at  141,  42  Pac. 
561;  Neall  v.  Hill,  16  Cal.  146;  Havemeyert?. 
Superior  Court,  84  Cal.  at  364,  24  Pac.  121; 
People  etc.  Bank  v,  Superior  Court,  103  Cal. 
27,  36  Pac.  1015;  Harrison  v,  Hebbard,  101 
Cal.  152,  35  Pac.  555. 

"There  is  no  power  in  a  court  of  equity," 
Bays  the  court  in  Neall  v.  Hill,  16  Cal.  146, 
"to  remove  the  oflBcers  of  a  corporation;  there 
is  provided  at  law  a  direct  method  for  the 
accomplishment  of  that  purpose.      Courts  of 
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equity  have,  therefore,  no  power  to  appoint 
receivers  or  to  decree  a  sale  of  the  property 
and  settlement  of  the  affairs  of  a  corporation, 
for  that  would  be  to  dissolve  the  corporation 
indirectly  and  equity  has  no  such  power." 

Section  76 — Receivers  Before  Dissolution. 

Receivers  before  dissolution  can  only  be 
appointed  pursuant  to  section  564,  C.  C.  P. 
That  section  makes  no  special  mention  of 
corporations,  except  in  subdivision  5,  but  the 
application  of  some  of  the  other  subdivisions 
to  corporations  has  been  judicially  decided. 

The  second  subdivision  authorizing  a  re- 
ceiver in  actions  to  foreclose  mortgages,  when 
it  appears  that  the  mortgage  security  is  in 
danger  or  is  probably  insufficient,  applies  to 
corporations  and  a  receiver  pendente  lite  to 
take  possession  of  the  mortgaged  property  can 
be  appointed,  even  when  the  mortgagor  is  a 
corporation.  Illinois  Trust  etc.  Bank  v. 
Alvord,  99  Cal.  407,  33  Pac.  1132. 

The  third  subdivision  authorizing  the  ap- 
pointment of  a  receiver  after  judgment  to 
carry  it  into  effect  is  a  substitution  for  the 
creditor's  bill  in  equity,  and  applies  to  corpo- 
rations whenever  the  power  to  carry  out  the 
judgment  is  not  specially  given  to  other  per- 
sons. [Fox  V.  Hale  &  Norcroes  M.  Co.,  108 
Cal.  476,  41  Pac.  328;  Bates  v.  International 
Co.,  84  Fed.  514.]  Thus,  there  is  no  power  to 
appoint  a  receiver  for  a  corporation  by  virtue 
of  a  judgment  of  ouster  in  quo  warranto  pro- 
ceedings [Havemeyer    v.    Sup.  ^Ct.,  84   Cal. 
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327,  24  Pac.  121],  because  the  law  provides 
that  the  directors  in  office  at  time  of  dissolu- 
tion have  the  right  to  wind  up  and  distribute 
the  corporate  assets.     C.  C.  400. 

The  fifth  subdivision  authorizing  receivers 
in  cases  where  a  corporation  is  insolvent  or  is 
in  imminent  danger  of  insolvency,  do  not 
authorize  courts  to  appoint  receivers  for  cor- 
porations for  the  following  reason:  There  is 
no  statute  in  California  which  confers  upon  a 
private  person  the  right  to  bring  an  action  to 
disBolve  a  corporation  because  it  is  insolvent, 
or  to  obtain  relief  by  seizing  its  property  or 
putting  it  in  a  receiver's  hands;  and  as  the 
appointment  of  a  receiver  is  always  ancillary 
to  some  action  begun — there  being  no  action 
to  appoint  a  receiver  merely — no  private  per- 
son can  have  a  receiver  for  a  corporation 
appointed.  La  Societe  Francaise  v,  Dist. 
Court,  53  Cal.  495. 

The  last  subdivision  of  the  section,  author- 
izing receivers  in  all  other  cases  where  receiv- 
ers have  heretofore  been  appointed  by  the 
usages  of  courts  of  equity  can  have  no  appli- 
cation to  corporations,  for  courts  of  equity 
have  no  power  to  appoint  receivers  to  take 
possession  of  the  property  of  a  corporation 
pending  litigation.  Fischer  v,  Superior  Court, 
98  Cal.  67,32  Pac.  875;  Jacobs  v.  Supervisors, 
100  Cal.  121  at  p.  129,  34  Pac.  630;  Loftus  v. 
Fischer,  117  Cal.  128,  48  Pac.  1030;  Murry  v. 
Superior  Court,  129  Cal.  628,  62  Pac.  191; 
Smith  V.  Superior  Court,  97  Cal.  348,  32  Pac. 
322. 
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It  will  thus  be  seen  that  previous  to  the 
dissolution  of  a  corporation,  none  of  the  sub- 
divisions of  this  section  authorize  the  appoint- 
ment of  a  general  receiver  for  a  corporation; 
that  is,  a  receiver  who  has  power  to  assume 
the  control  and  direction  of  its  corporate 
property  and  business.  Actions  with  respect 
to  specific  property  allow  of  the  appointment 
of  a  receiver  during  the  litigation  to  preserve 
the  **res;"  this  is  the  meaning  of  subdivision 
2  (supra),  but  that  is  a  far  different  thing 
from  the  appointment  of  a  general  receiver. 
As  this  section  is  the  only  one  providing  for 
the  appointment  of  receivers  before  dissolu- 
tion, no  receiver  can  ever  be  appointed  to  take 
possession  of  the  corporate  property  before 
the  corporation  has  been  judicially  declared 
dissolved.  [Havemeyer  v.  Sup.  Ct.,  84  Cal. 
327,  24  Pac.  121.]  Nor  is  there  anything  in 
the  bank  commissioner's  act  [Stats.  1877-8,  p. 
744;  1887,  p.  90]  which  changes  this  rule 
with  respect  to  banks.  People's  etc.  Bank  v. 
Sup.  Ct.,  103  Cal.  27,  36  Pac.  1016;  Murry  v. 
Am.  Surety  Co.,  59  Fed.  346. 

Section  77 — Receivers  and  Dissolution. 

After  dissolution,  the  code  provides  that  on 
the  application  of  any  creditor  or  stockholder 
a  receiver  may^  be  appointed  for  the  purposes 
of  collecting  and  distributing  the  corporate 
assets.  [C.  C.  P.  666;  State  Ins.  Co.  r.  Sup. 
Ct.,  101  Cal.  136,  36  Pac.  649.]     This  applica- 

1    '*May"''  means  "must.""     Havemeyer  v.  Superior  Court,  84 
(J»l  327,  24  Pac.  121. 
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tion  by  the  creditor  or  stockholder  is  a  new 
action  brought  after  judgment  of  ouster  in 
the  quo  warranto  proceedings,  and  only  upon 
this  new  application  can  the  receiver  here 
authorized  be  appointed.^  In  quo  warranto, 
therefore,  no  receiver  can  ever  be  appointed.* 
Bringing  that  action  does  not  per  se  dissolve 
the  corporation,^  therefore  section  564  C.  C.  P. 
does  not  apply ,^  and  after  dissolution  section 
565  only  allows  a  receiver  on  the  application 
of  a  creditor  or  stockholder.  The  point  was 
raised  in  a  recent  case  that  if  the  judgn^ent 
in  the  quo  warranto  proceeding — which  judg- 
ment can  only  be  an  injunction  (ouster)  and 
a  fine'^ — imposes  a  fine  the  state  is  then  a 
creditor  to  the  extent  of  that  fine  and  should 
therefore  be  allowed  to  ask  for  a  receiver,  but 
the  court  did  not  pass  upon  the  question  thus 
raised. 

Summarizing,  no  general  receiver  of  a  cor- 
poration can  ever  be  appointed  before  its  dis- 
solution, whether  the  application  be  made  by 
a  private  party  or  the  state;  after  its  dissolu- 
tion the  state  cannot  have  a  receiver  ap- 
pointed, but  a  stockholder  or  creditor  can. 
Truly  it  was  said  "that  it  is  not  the  rule  to 
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1  Hayemeyer  v.  Superior  Court,  84  Cal.  327,  24  Tac.  121;   Yore  v. 
Superior  Court,  108  Cal.  431,  41  Pac.  477. 

2  Same  cases,  and  State  Investment  Co.  v.  Superior  Court,  101 
Cal.  135,  35  Pao.  549. 

3  See  Chap.  V  gupra.  Yore  t.  Superior  Court,  108  Cal.  431,  41  Pac. 
477. 

4  Yore  V.  Superior  Court,  108  Col.  481,  41  Pac.  477. 

b  Havemeyer  v.  Superior  Court,  84  Cal.  327,  24  Pac.  121. 

6  People's,  etc.,  Bank  ▼.  Superior  Court,  103  Cal.  27,  36  Pac.  1016. 
This  case  says  the  law  still  stands  asm  the  French  bank  case,  5S 
Cal.  496. 
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appoint  receivers  in  California."  People  v. 
Union  Bldg.,  etc.,  Assn.,  127  Cal.  400,  59 
Pac.  692. 

Section  78 — Effbct  of  Appointment. 

"When  a  receiver  is  appointed  the  corpora- 
tion's property  is  in  the  hands  of  the  law. 
*  *  *  His  possession  is  the  possession  of 
the  court,  for  the  benefit  of  all  the  persons 
interested,  whether  named  in  the  action  or 
not,  and  such  possession  cannot  be  disturbed 
without  the  consent  of  the  court.  No  one 
claiming  a  right  paramount  to  that  of  the 
receiver  can  assert  it  in  any  action,  without 
the  permission  of  the  court.  No  sale  can  be 
made,  debt  paid  or  contract  made  without  the 
court's  consent.  With  the  permission  of  the 
court  the  receiver  can  do  anything  the  corpo- 
ration might  have  done  to  make  the  most  of 
the  assets  in  his  hands."  Pac.  Rv.  Co.  v. 
Wade,  91  Cal.  449,  27  Pac.  768. 


CHAPTER  X. 


Stock  and  Stockholders. 


Sec.  79-CAPITAL  STOCK  DEFINED. 

8K.80-8HARE8  OF  STOCK. 

8EC.81-SAME— CONVERSION  OF. 

8EC.82-POWEROF  CORPORATION  TO  TA^E  AND  HOLD 
ITS  OWN  SHARES. 

Sec.  83 -SHARES-ATTACHMENT  OF. 

Sec.  84-SAME-SPECIFIC  PERFORMANCE. 

Sec.  85 -CLASSIFICATION  OF  SHARES. 

Sec.  86- RELATION  BETWEEN  HOLDER  AND  CORPORA- 
TION. 

Sec.  87-SAME-CHARTER  A  CONTRACT. 

Sec.  88-INCREASE  AND  DECREASE  OIT  STOCK. 

SEC.89-DECREASING  WITHOUT  PREVIOUS  PUBLIC 
NOTICE. 

Section  79 — Capital  Stock  Defined. 

The  phrase  "capital  stock"  as  employed  in 
acts  of  incorporation  is  used  to  designate  the 
amount  of  capital  to  be  contributed  by  the 
stockholders  for  the  purposes  of  the  corpora- 
tion. The  amount  thus  contributed  consti- 
tutes the  "stock"  or  "capital  stock"  of  the  cor- 
poration. It  is  not  used  to  indicate  the  value 
of  the  property  of  the  corporation.  To  prove 
that  the  corporation's  property  is  valueless  is 
not  to  prove  its  stock  valueless;  it  may  still 
have  a  paid  up  capital.  [Gifford  v.  Carvill, 
29  Gal,  589.]     The  value  of   the  stock  may  be 
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greatly  increased  by  surplus  profits  or  be 
diminished  by  losses,  but  the  amount  of  the 
capital  stock  remains  the  same.  The  funds 
of  the  corporation  may  fluctuate.  Its  capital 
stock  remains  invariable,  save  by  legislative 
enactment.  This  distinction  between  the 
value  of  a  corporation's  property  and  its  cap- 
ital stock  is  perfectly  familiar.  Selling  any 
or  all  of  its  property  is  therefore  not  within 
the  prohibition  [C.  C.  309]  against  dividing 
or  paying  to  the  stockholders  any  part  of  the 
capital  stock.  [Miner's  Ditch  Co.  v.  Zeller- 
bach,  37  Cal.  543.]  But  by  this  is  not  meant 
that  a  corporation  can  give  to  its  stockholders 
any  part  of  its  property.  (Capital  stock,  as 
used  in  this  prohibition  [C.  C.309]  is  intended 
to  mean  all  the  capital  of  the  corporation  on 
which  it  transacts  its  business,  whether  such 
capital  consists  of  money,  property  or  other 
valuable  commodities.  [Martin  v,  Zellerbach, 
38  Cal.  300;  Moore  v.  Lent',  81  Cal.  502,  22 
Pac.  875.])  What  is  meant  is  that  a  corpor- 
ation can  sell  its  property  for  a  consideration 
to  be  received  by  the  corporation,  but  cannot 
give  its  property  to  its  stockholders  directly, 
or  indirectly  by  a  sale,  the  consideration  of 
which  is  to  be  received  by  them  and  not  bv  it. 
[Martin  v.  Zellerbach,  38  Cal.  300;  Kohl 
V.  Lilienthal,  81  Cal.  378,  22  Pac.  689.] 
'^Capital  stock"  therefore  has  two  meanings 
under  this  section;  one,  as  applied  to  sales, 
another  when  applied  to  gifts.  In  the  latter 
case  it  refers  to  all  the  assets  of  the  corpora- 
tion, and  the  meaning  is  that  they  are  vested  in 
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the  corporation  as  a  trust  for  the  benefit  of  both 
stockholders  and  creditors.  Kohl  v.  Lilienthal, 
81  Cal.  378, 22  Pac.  689;  McCormicki;.  Spring- 
field, etc.  Co.,  66  Cal.  361,  5  Pac.  617;  John- 
son V,  Kirby,  65  Cal.  482,  4  Pac.  458;  Clark  v. 
San  Francisco,  53  Cal.  at  311;  Wright  v.  Oro- 
ville,  etc.  Min.  Co.,  40  Cal.  20;  Miner's  Ditch 
Co.  V.  Zellerbach,  37  Cal.  at  591;  Gashwiler  v, 
Willis,  33  Cal.  11;  Gorham  v.  Gilson,  28  Cal. 
at  484;  Martin  v.  Zellerbach,  38  Cal.  at  309; 
Moore  v.  Lent,  81  Cal.  502,  22  Pac.  875. 

As  used  in  the  taxation  laws,  stock  or  capi- 
tal stock  includes  the  franchise  or  franchises 
of  the  corporation  and  all  else  that  it  owns  or 
has.  [Burke  v.  Badlam,  57  Cal.  594.]  When 
this  is  taxed,  all  its  property  is  taxed,  there- 
fore to  tax  shares  of  stock  in  addition  would 
be  double  taxation.  [Pol.  C.  3608.]  The 
stock,  as  property,  has  a  situs  in  the  home  of 
the  corporation.  Dow  v.  Gould  &  Currv  Mfg. 
Co.,  31  Cal.  630. 

Section  80 — Shares  of  Stock. 

Shares  of  stock  are  an  interest  in  the  capi- 
tal stock  of  the  corporation;  they  are  an  undi- 
vided interest  therein  and  possess  no  intrin- 
sic value  over  and  above  their  proportionate 
part  of  the  value  of  the  property  of  the  cor- 
poration, which  they  stand  for  and  represent. 
[Pol.  C.  3608;  Burke  v,  Badlam,  57  Cal.  594.] 
When  "shares  of  stock"  are  spoken  of  in  stat- 
utes, it  generally  means  the  subscribed,  issued 
or  outstanding  shares.  Market  Street  R.  R. 
Co.  V.  Hellman,  109  Cal.  571, 42  Pac.  225. 
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The  stockholderB,  that  is,  the  owners  of  the 

shares  [C.    C.  298],   do   not  own    any  specific 

interest    in    the    corporate    property.     They 

have  no  legal  or  equitable  title  to  any  partic- 
ular portion  of  the  corporation  property,  but 
all  its  property  is  vested  in  the  corporation, 
subject  to  an  active  trust  to  carry  out  the 
purposes  for  which  it  was  incorporated. 
Smith  V.  Maine  Boys'  Tunnel  Co.,  18Cal.  112. 

Shares  of  stock  are  personal  property, 
which  comes  into  existence  only  when  legally 
issued  by  the  corporation.  Until  issued,  thfey 
have  no  legal  existence  as  property.^  Thus 
the  refusal  of  a  corporation  to  issue  stock  can- 
not be  a  conversion.  [Hawkins  v,  Mansfield, 
etc.  Co.,  62  Cal.  613;  Morrison  v.  Gold  Mt., 
etc.  Co.,  52  Cal.  306.]  When  issued,  each 
share  of  stock  is  an  undivided  interest  in  the 
stock  of  the  corporation  and  where  the  shares 
are  not  divided  into  different  kinds,  each 
share  represents  an  equal  interest.  [Atkins 
V.  Gamble,  42  Cal.  86.]  The  certificates 
which  represent  the  shares  may  be  differently 
numbered  or  marked,  but  one  share  is  like  to 
another  share  in  every  respect.  This  simi- 
larity does  not  mean  that  the  different  shares 
are  identical  [Mahoney  v.  Caperton,  15  CaL 
314],  but  it  has  led  to  an  anomaly  in  the  law 
of  bailments. 


1  Lovelaiid  v.  Alvord,  etc.  Co..  70  Cal.  562,  18  Pac.  682;  MorrisoD 
V.  Gold  Mt..  ctf.  Co.  62  Cal.  306;  there  Is  nothing  Inconslatent  in 
Bn^wster  v.  Hartley,  :17  (Jul.  15,  as  the  shares  In  that  case  had  been 
Issued  in  trust. 
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Section  81 — Same — Conversion  of. 

It  is  a  general  rule  of  bailments  that-  to 
alienate  the  thing  bailed  is  a  conversion,  but 
an  exception  to  this  rule  is  made  in  certain 
cases  of  pledged  or  bailed  stock.  The  point 
first    came    before    the    California    Suoreme 

L 

Court  for  decision  in  Hawley  v,  Brumagim. 
33  Cal.  394.  The  defendant  in  that  case 
had  sold  his  stock  to  the  plaintiff, 
guaranteeing  that  it  would  be  worth  $200  by 
a  certain  date,  and  that  if  plaintiff  would  hold 
it  until  such  date  and  it  had  not  risen  in  val- 
ue to  the  two  hundred  dollar  mark,  defendant 
would  repurchase  it.  The  stock  failed  to  raise 
and  plaintiff  sues  on  the  guarantee.  As  soon 
as  plaintiff  purchased  the  stock  from  defend- 
ant he  had  it  transferred  into  his  own  name 
on  the  company's  books,  surrendering  the  old 
certificates  and  taking  new  ones  made  out  to 
himself.  Defendant  claims  that  by  this  trans- 
fer plaintiff  exchanged  the  stock  he  bought  for 
new  stock,  and  therefore  had  failed  to  *'hold" 
the  stock  as  the  guarantee  requires.  This  de- 
»  fense  was  declared  invalid,  the  court  holding 
that  the  cancellation  of  the  old  certificates 
and  the  issuance  of  new  certificates  did  not 
work  any  change  in  the  stock  itself.  "The 
shares  remained  the  same  from  first  to  last. 
The  stock  is  one  thing  and  the  certificate  is 
another;  the  former  is  the  substance,  the  lat- 
ter is  the  evidence  of  it."  It  will  be  noted 
that  the  decision  in  this  case  turns  wholly  on 
the  nature  of  certificates  of  stock,  and  that  the 
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decision  would   have  been   the  same  if   only 
one  share  of  stock  had  been  bought  and  sold, 
but    the   reasoning   of    the   opinion  is   broad 
enough  to  mean  that  certificates  are  not  nee- 
etsarily  ascribable  to  any  distinct  or  definite 
share,  and  such  doctrine  was  read  out  of  this 
casein   Atkins  v.  Gamble,  42    Cal.    86,  which 
introduced  the  anomaly  into  California  law, 
and   which   is  a   leading  case   today.     Atkins 
pledged   certain    stock   to  Gamble,  indorsing 
the  certificates    to    the   latter.     Gamble  was 
president  of  the  corporation  and  held  a  large 
number  of  shares.     In  selling  certain  of  his 
own  shares  he  transferred  and  indorsed  to  the 
purchaser    the   certificates    he   had    received 
from  Atkins.     These  certificates  were  delivered 
up  and  cancelled  in  the  usual  course.     Atkins 
then  paid  his  debt  to  Gamble  and  demanded 
"his  stock."     Gamble  was  at  all  times  ready 
and    willing   to   deliver  an  equal  number  of 
shares     represented     by     other     certificates. 
These   Atkins  refused   to  receive  and    brings 
this   action    for   conversion.     Judgment   was 
given  for  the  defendant,  Gamble.     The  court 
held:     "The  certificate  is  onlv  evidence  that 
the  holder  is  entitled   to  an  undivided  share 
in  the  assets  of  the  corporation.     It  is  not  a 
security  in  any   sense,  but  only  evidence  of 
title.     All  undivided  shares  are  alike  and  cer- 
tificates for  the  same  amount  are  the  precipe 
equivalent  of  each  other.     For  these  reasons  a 
different    rule   as    to   conversion    applies    to 
shares  of  stock  than  to  other  personal  proper- 
ty  bailed.     The  return  of  any  certificate  oi 
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,   the  like  amount   is  a  return  of  the   identical 

i  thing  bailed,  e,  g.,  an  undivided  share.  There 
is,  if  anything,  only  a  technical  conversion, 
with  no  actual  damages." 

As  thus  stated,  the  rule  is  broader  than  the 
real  decision,  and  broader  than  the  rule  as  it 
exists  to-day.  In  Hay  ward  v.  Rogers,  62  Cal. 
348,  it  is  accurately  stated  thus:  "When  a 
man  has  stock  of  his  own  and  stock  of  another 
held  in  pledge  and  sells  part  of  the  stock,  the 
law  presumes  he  is  selling  his  own  stock,  no 
matter  what  certificates  he  transfers,  and 
there  is,   therefore,  no  conversion;   provided, 

;  always  he  retains  enough  to  satisfy  the  pledgor 
should  the  latter  offer  to  redeem,"  Accurately, 
then,  the  rule  is  a  rule  of  presumption. 
Krause  v.  Woodward,  110  Cal.  638,  42  Pac. 
1085;  see    also   Thompson  v.  Toland,  48  Cal. 

!  99;  Atkins  v.  Gamble,  42  Cal.  86:  Payne  v. 
Elliot,  54  Cal.  339. 

Section    82 — Power   of   a    Corporation    to 
Take  and  Hold  Its  Own  Shares. 

Another  anomaly  peculiar  to  shares  of 
stock  is  that,  for  some  purposes,  e.  g.,  to  save 
itself  from  loss  or  for  delinquent  assessment, 
a  corporation  can  take  and  hold  its  own  issued 
stock  without  extinguishing  the  samo.^  This 
is  anomalous  because  the  relation  between 
stockholder  and  corporation  is  substantially 
that  of  debtor  and  creditor  [see  Sec.  86,  post], 

IBank  T.  Wlckershara,  99  Cal.  655,  34  Pac.  444;  Ralston  v.  Bank  of 
California,  112  Cal.  208,  44  Pac.  476:  Robinson  v.  Gold  and  Silver  M. 
Co.,  72  Cal.  32,  13  Pac.  65. 
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and  ordinarily  a  purchase  by  a  debtor  of  his 
own  debt  extinguishes  the  debt.  Section  344 
of  the  Civil  Code  provides  ''that  all  purchases 
of  its  own  stor.k  made  by  any  corporation  vest 
the  legal  title  to  the  same  in  the  corporation, 
and  the  stock  so  purchased  is  held  subject  to 
the  control  of  the  stockholders,  who  may  make 
such  disposition  of  the  same  as  they  deem  fit, 
in  accordance  with  the  by-laws  of  the  corpora- 
tion or  vote  of  a  majority  of  all  the  remaining 
shares.  Whenever  any  portion  of  the  capital 
t*iock  of  a  corporation  is  held  by  the  corpora- 
tion by  purchase,  a  majority  of  the  remaining 
shares  is  a  majority  of  the  stock  for  all  pur- 
poses of  election  or  voting  on  any  question  at 
a  stockholders'  meeting." 

Shares  thus  purchased  by  the  corporation 
are  not  extinguished  in  the  c-ense  that  they 
could  not  be  reissued,^  nor  does  such  a  pur- 
chase reduce  the  amount  of  the  capital  stock 
that  the  corporation  was  authorized  to  have 
by  its  articles.  It  does,  however,  reduce  the 
amount  of  the  subscribed  capital  stock,  but  with 
leave  to  the  corporation  to  reissue  to  any  one 
Hubscribing.  Bank  r.  Wickersham,  99  Cal. 
655,  34  Pac.  444;  Market  St.  R.  R.  Co.  v.  Hell- 
man,  109  Cal.  571,  42  Pac.  225. 

Equal  to  its  power  in  certain  cases  to  take 
full  legal  title  to  its  stock  {supra)  is  the  cor- 
poration's power  in  the  same  cases  to  take  a 
qualified  title,  or  an  equitable  title  [Brewster 
L  V.  Hartley,  37    Cal.    15];  and    likewise   stock 

1  Bank  v.  Wickersham,  99  Cal.  6.55,  34  Pac.  444;  Ralston  v.  Bank  ol 
California,  112  Cul.  208,  44  Pac.  476. 
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thus  held  in  trust  or  in  pledge  for  the  corpora- 
tion cannot  be  voted  or  represented  for  any 
purpose  at  corporate  meetings.  Brewster  v. 
Hartley,  37  Cal.  15;  Market  St.  R.  R.  Co.,  v. 
Hellman,  109  Cal.  571,  42  Pac.  225. 

The  stockholders  have  the  sole  power  to  dis- 
pose of  Rtock  so  taken  and  held;  the  corpora- 
tion cannot  alienate  it  without  their  consent, 
and  its  creditors  cannot  seize  it  on  execution 
or  attachment.  Robinson  v.  Gold  and  Silver 
M.Co.,  72  Cal.  32,  13  Pac.  65. 

Section  83 — Shares — Attachment  of. 

Shares  of  stock  are  personal  property,  within 
the  meaning  of  the  statute  authorizing  at- 
tachments. [Lovelace  v.  Alvord  etc.  Co.,  76 
Cal.  562,  18  Pac.  682  ]  The  writ  of  attach- 
ment is  levied  on  stock  or  shares,  or  on  an 
interest  in  stock  or  shares  of  any  corporation 
or  company,  by  leaving  with  the  president  or 
other  head  of  the  same,or  the  secretary,  cashier, 
or  other  managing  agent  thereof,  a  copy  of  the 
writ,  and  a  notice  stating  that  the  stock  or 
interest  of  the  defendant  is  attached  in  pur- 
suance of  such  writ.     C.  C.  542. 

Section    84 — Same — Specific     Performance. 

Specific  performance  of  contracts  to  buy  or 
sell  stock  is  granted  in  cases  where  the  stock 
has  a  unique  value.  [Chater  v.  8.  F.  Sugar 
Co.,  19  Cal.  219.]  Stock  tliat  has  no  present 
value  and  is  held  for  investment  is  unique  in 
this  sense,  and  the  inference  seems  justifiable 
that   our   courts   would  say  the  same  of  any 
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stock  that  had  no  market  value  or  could  not 
be  bought  or  sold  on  exchange.  Krause  v. 
Woodward,  110  Cal.  638,  42  Pac.  1086;  see 
also  Hitchcock  v.  McElrath,  72  Cal.  665,  14 
Pac.  306;  Green  v  .  Cal.  R.  R.  Co.,  107  Cal. 
667,  40  Pac.  1063;  C.  C.  3384,  3390. 

Section  86 — Classification  of  Shares. 

There  is  nothing  in  the  statutes  or  decisions 
of  this  state  as  to  the  power  of  a  corporation 
to  classify  its  stock  or  to  issue  different  kinds 
of  stock;  nor  is  there  anything  in  the  law  of 
California  which  forbids  such  acts. 

In  Murphy  v.  Pac.  Bank,  130  Cal.  542,62 
Pac.  1069,  a  by-law  was  upheld  that  gave  a 
preference,  in  distribution  of  assets  in  case  of 
insolvency,  to  non-stockholding  creditors  over 
creditors  who  were  also  stockholders.  [Com- 
pare Richardson  v.  Chicago  Packing  Co.,  63 
Pac.  74  (Cal.  1901)].  As  preferred  stock  is 
only  common  stock,  with  a  preference  in  divi- 
dends or  at  dissolution,  or  both,  this  case 
might  be  deemed  an  argument  in  favor 
of  the  proposition  that  California  corporations 
have  the  power  to  issue  classified  stock. 

Section     86 — Relation     Between     Holder 

AND  Corporation. 

The  relation  between  a  corporation  and  a 
stockholder  is  more  nearly  akin  to  that  of 
debtor  and  creditor   than    to  any  other  jural 
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relation.^  The  stockholder  can  sue  the  cor- 
poration at  law  J*  and  the  stockholder  owes  no 
duties  of  fidelity  to  the  corporation,*  which  doc- 
trines show  that  the  relation  is  not  a  true  trust 
relation.  As  the  corporation  is  not  bound  by 
any  acts  or  admissions  of  a  stockholder,  un- 
less he  is  acting  by  express  authority,*  the 
relation  is  not  one  of  agency,  and  as  a  stock- 
holder can  contract  with  the  corporation  in 
all  respects  like  any  stranger  can,  the  rela- 
tionship is  not  fiduciary  in  any  sense.*  A 
surety  for  a  corporation  is  not  deprived  of 
auy  of  the  rights  of  a  surety  by  also  being  a 
stockholder,*  and  that  a  creditor  is  also  a  y^ 
stockholder  does  not  deprive  him  of  any  of 
the  rights  of  creditors;  at  most  it  postpones 
him  at  dissolution  to  non-stockholding  cred- 
itors. Richardson  v.  Chicago  Packing  Co.,  63 
Pac.  74  (Cal.  1901). 

Section     87 — Same — Charter    a    Contract. 

(One  who  becomes  a  stockholder,  whether  by 
purchase  directly  from  the  corporation  or  by 
transfer  from  a  former  holder  entered  on  the 
books,  or  becomes  a  member  of  a  corporation 
having  no  stock,  assents  to  and  becomes 
bound  by  the  charter  and  by-laws  of  the  cor- 
poration.^    In  this  sense  the  charter  is  a  con- 

1  Ralston  v.  Bank  of  California,  112  Cal.  208,  44  Pac.  476. 

2  Barnatead  v.  Empire  M.  Co.,  5  Cal.  299. 

3  Fox  V.  MacKay,  125  Cal.  57,  57  Pac.  670. 

4  Shay  V.  Tuolumne  W.  Co.,  6  Cal.  74. 

a  Fox  V.  MacKay,  126  Cal.  57,  57  Pac.  670;  see  also  Merchants'  Ad. 
Sign  Co.  V.  Sterling,  124  Cal.  429,  57  Pac.  468. 

«  Pelton  T.  San  Jacinto,  etc.,  Co.,  113  Cal.  21,  46  Pac.  12. 
7   Robinson  ▼.  Irish,  etc.,  Society,  67  Cal.  135,  7  Pac.  436;  Ash  ton 
▼•  Dashaway  Aaao.,  84  Cal.  61,  23  Pac.  1091. 
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tract  between  the  stockholder  and  the  corpo- 
ration. It  is  immaterial  whether  or  not  the 
stockholder  signs  the  articles  of  incorpora- 
tion or  the  by-laws.^  If  a  subscriber  to 
formative  stock,  those  who  signed  the  articles 
signed  as  his  agents;*  if  his  stock  is  acquired 
subsequent  to  organization,  causing  his  name 
to  be  entered  on  the  books  as  a  stockholder, 
binds  him  as  such. 

Every  ultra  vires  or  unauthorized  act  is 
at  once  a  breach  of  charter  between  the 
corporation  and  the  state  and  a  breach  of 
contract  between  the  corporation  and  each 
stockholder.  McDermont  v,  Anaheim  etc., 
Water  Co.,  124  Cal.  112,  56  Pac.  779. 

In  corporations  not  for  profit,  the  admis- 
sion of  a  member  into  the  society  is  not  by 
contract,  but  simply  because  the  members" 
chose  to  have  him.  It  is  therefore  competent 
in  such  societies  to  provide  by  by-law  that 
members  may  be  expelled  for  cause.  Peyre 
V.  Mutual  Relief  Soc,  90  Cal.  240, 27  Pac.  191. 

Section  88 — Increase  and  Decrease  of 

Stock. 

It  has  already  been  .seen  [Sec.  79  supra] 
that  no  loss  or  increase  of  its  property,  and 
no  fluctuation  in  the  value  of  that  property, 
affect  in  any  way  the  amount  of  the  corpora- 
tion's capital  stock,  and  that  the  amount  can 
only  be  increased  or  decreased  by  legislative 
enactment.      The   constitution,    article   XII, 

1  McFaddcn  v.  County  of  Los  AiiKclcs,  74  ChI.  571,  16  Pac.  397. 

2  San  Joaquin  Co.  v.  Beecher,  Wl  Cal.  70,  :J5  Tac.  »49. 
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section  11,  provides  that  **the  stock  of  corpo- 
rations shall  not  be  increased  except  in  pur- 
suance of  general  law,  nor  without  the  con- 
sent of  the  persons  holding  the  larger  amount 
in  value  of  the  stock,  at  a  meeting  called  for 
that  purpose,  giving  sixty  days'  public  notice, 
as  may  be  provided  by  law."  This  provision 
is  not  self-executing  [Ewing  v.  Oroville  Mg. 
Co.,  56  Cal.  649],  but  pursuant  to  it  the  legis- 
lature has  enacted  a  general  law  under  which 
capital  stock  may  be  increased  or  decreased 
C.  C.359],  which  law  contains  the  following 
anguage: 

"Every  corporation  may  increase  or  dimin- 
ish its  capital  stock,  subject  to  the  following 
provisions . 

"First:  The  capital  stock  of  a  corporation 
may  be  increased  or  diminished  at  a  meeting 
o!  the  stockholders  by  a  vote  representing  at 
least  two-thirds  of  the  subscribed  capital 
stock;  such  meeting  must  be  called  by  the 
board  of  directors,  and  notice  must  be  given 
by  publication  in  a  newspaper  published  in 
the  county  where  the  principal  place  of  busi- 
ness of  such  corporation  is  located,  or  if  there 
be  none  published  in  said  county,  then  in  a 
newspaper  to  be  designated  by  the  board  of 
directors  in  the  order  calling  the  meeting, 

"Second:  The  notice  must  specify  the 
object  of  the  meeting  and  the  amount  to  w&ich 
it  is  proposed  to  increase  or  diminish  the  cap- 
ital stock;  the  time  and  place  of  holding  the 
meeting,  which  latter  must  be  at  the  princi- 
pal place  of  business  of  the  corporation,  and 
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at  the  building  where  the  board  of  directors 
usually  meet.  The  notice  herein  provided 
must  be  published  at  least  once  a  week  for  at 
least  sixty  days.  The  capital  stock  cannot  be 
diminished  to  an  amount  less  than  the  indebt- 
edness of  the  corporation. 

*' Fourth:  In  addition  to  the  notice  by  pub- 
lication, the  secretary  of  the  corporation  shall 
also  address  a  notice  to  each  of  the  stockhold- 
ers whose  names  appear  upon  the  company's 
books  as  sufficiently  addressed,  at  his  place  of 
residence  if  known,  and  if  not  known,  then  at 
the  principal  place  of  business  of  the  corpora- 
tion, which  notice  shall  be  mailed  to  such 
stockholders  at  least  thirty  days  before  the 
day  appointed  for  such  meeting. 

"And  upon  such  increase  or  diminution  of 
the  capital  stock  being  made  as  herein  pro- 
vided, a  certificate  must  be  signed  by  the 
president  and  secretary  of  the  meeting,  and  a 
majority  of  the  directors,  showing  a  compli- 
ance with  the  requirements  of  this  section, 
the  amount  to  which  the  capital  stock  has 
been  increased  or  diminished,  and  the  amount 
of  the  stock  represented  at  the  meeting,  and 
the  whole  vote  by  which  the  object  was 
accomplished.  The  certificate  must  be  filed 
in  the  office  of  the  clerk  of  the  county  where 
the  original  articles  of  incorporation  are  filed, 
and  a  certified  copy  thereof  in  the  office  of  the 
secretary  of  state;  and  thereupon  the  capital 
stock  shall  be  so  increased  or  diminished. 

"When  the  by-laws  of  the  corporation  pre- 
scribe the  paper  in  which  notices  of  meetings 
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are  to  be  published,  notices  herein  provided 
for  shall  be  published  in  such  paper,  unless 
publication  thereof  shall  have  ceased." 

Section  89 — Decreasing  Without    Previous 

Public  Notice. 

This  section  of  the  code  [C.  C.  359]  con- 
tains all  the  law  of  the  state  applicable  to  the 
increase  or  decrease  of  capital  stock.  It  is 
expressly  provided  in  the  section  allowing 
corporations  to  amend  their  articles  of  incor- 
poration that  nothing  contained  in  that  sec- 
tion must  be  construed  to  authorize  any  cor- 
poration to  diminish  its  capital  stock.  [C.  C. 
362.]  It  is  not  perfectly  clear  why  this  latter 
section  speaks  only  of  "diminishing"  and  not 
of  "increasing"  as  well,  but  the  apparent  rea- 
son is  this:  The  constitutional  provision, 
article  XII,  section  11,  requiring  sixty  days' 
public  notice,  relates  only  to  increasing,  and 
not  to  decreasing  the  capital  stock;  and  as 
the  legislature  has  provided  a  general  law 
[C.  C.  359]  carrying  out  the  constitutional 
provision,  any  law  that  provided  for  increas- 
ing the  capital  stock  without  such  notice 
would  be  unconstitutional  and  void.  [Ewing 
V,  Oroville  Mg.  Co.,  66  Cal.  649.]  But  the 
constitution  does  not  prohibit  decreasing  the 
capital  stock  without  sixty  days'  public 
notice,  and  therefore  a  law  authorizing  a 
decrease  without  such  notice  would  be  consti- 
tutional and  valid;  and  as  the  section  under 
discussion  [C.  C.  362]  allows  of  the  amending 
of  the   articles   of   incorporation   on   written 
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consent  of  the  stockholders  representing  two- 
thirds  of  the  subscribed  ca{)ital  stock,  and  as 
decreasing  the  amount  of  the  capital  stock  is 
an  amendment  of  the  articles,  the  section 
would  have  allowed,  had  the  qualification  not 
been  inserted,  the  capital  stock  to  be  dimin- 
ished by  written  consent  of  those  holding 
two-thirds  of  the  Ptock. 

Inserting  this  qualification  is  therefore  an 
assertion  on  the  part  of  the  legislature  that  it 
was  not  intended  to  allow  the  stock  to  be 
diminished  by  the  written  consent  of  the 
holders  of  two-thirds  of  the  stock.  In  section 
317,  Civil  Code,  however,  it  is  provided  that 
when  all  the  stockholders  or  members  of  a 
corporation  are  present  at  any  meeting,  how- 
ever called  ,  or  notified,  and  sign  a 
written         consent         thereto        on  the 

records  of  such  meeting,  the  doings  of 
such  meeting  are  as  valid  as  if  had  at  a  meet- 
ing legally  called  and  noticed.  All  the  stock- 
holders, therefore,  by  attending  a  meeting 
and  signing  the  written  consent,  can  dimin- 
ish the  capital  stock,  without  the  sixty  days' 
public  notice  provided  for  in  the  general  law. 
[C.  C.  359.]  [For  a  general  discussion  of  the 
effect  of  section  317  Civil  Code,  see  Chap.  XIV, 
post.] 
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Section     90 — Subscription     to     Formative 

Stock. 

Subscription  to  stock  in  a  corporation  about 
to  be  formed  is  defined    in   Marvsville  Co.  v, 
Jobnson,  93  Gal.  538,  29  Pac.  120",  which  case 
declares  that   such   a  "subscription  creates   a 
contract   between   the  incorporators   for   the 
benefit  of   the  proposed   corporation,  and   on 
which  it  may  sue."     Placing  one's  name  on  a 
jubecription  list   is   therefore  the  acceptance 
of  an  offer,  and  creates  a  contract  between  all 
the  subscribers.     But  the  corporation  is  not  a 
party  to  the  contract,  for  it  is  not  in  existence 
when  the  contract  is  made.    [Hawkins  v,  Mans- 
field etc.,  Co.,  52  Cal.  513;  Morrison  v.  Gold 
Mt.  etc.,  Co.,  52  Cal.  306.]     It  cannot  be  sued 
thereon,  and  therefore  is  not  bound  to  fulfill 

A 
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any  of  the  promises  made  by  the  incorpora- 
tors in  its  behalf,  as  for  example,  the  promise 
to  issue  stock.  West  v,  Crawford,  80  Cal.  19, 
21  Pac.  1123;  Hawkins  v.  Mansfield  etc.,  Co., 
52  Cal.,  513;  Morrison  v.  Gold  Mt.  etc.,  Co., 
52  Cal.  306. 

Whether  a  subscriber  who  fails  to  fulfill  his 
promise  to  take  stock  can  be  sued  by  the  oth- 
er subscribers  for  damages,  has  never  been 
decided  in  this  state,  but  under  the  holding 
that  the  subscription  is  a  contract  between 
all  the  subscribers,  it  is  submitted  the  action 
would  lie.  [See  Pac.  Fruit  Co.  v.  Coon,  107 
Cal.  447,  40  Pac.  542.]  Ordinarily  a  subscrip- 
tion to  the  formative  stock  of  a  corporation  is 
an  acceptance  of  an  offer  made  by  those  in- 
corporators who  are  to  be  erected  into  a  cor- 
poration, and  makes  the  subscriber  a  stock- 
holder the  moment  the  corporation  comes  into 
existence.  This  is  not  the  rule  in  California. 
Subscription  does  not  make  the  subscriber  a 
shareholder^  and  gives  him  no  claims  on  the 
corporation  until  it  has  accepted  his  subscrip- 
tion by  adopting  as  its  own  the  contract  of  its 
incorporators.^  A  refusal  by  the  corporation 
to  place  the  subscriber's  name  on  its  books  as 
a  shareholder  and  issue  certificates  to  him 
gives  him  no  right  of  action  against  it,^  unless 
he  can  prove  that  it  has  accepted  the  subscrip- 
tion.^    This  result  is  due  to  treating  the  sub- 

1  West  V.  Crawford,  80  Cal.  19,  21  Tac.  1128. 

2  Chater  v.  S.  F.  SuRar  Co.,  19  Cal.  219;  Morrison  v.  Gold  Mt., 
i  etc.,  Co.,  52  Cal.  306;  HawkUisv.  Mansfleid,  etc,  Co.,  52  Cal.  513: 
I           West  V.  Crawford,  80  Cal.  19,  21  Pac.  1123. 

3  See  cases  preceding^. 

4  Chater  v.  S.  F.  Sugar  Co.,  19  Cal.  219. 
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Bcription  contract  as  if  it  were  an  ordinary 
contract  of  the  promoters.  [For  promoters' 
contracts  see  chapter  XXI,  post.] 

Section  91 — Same — Enforcible  by  Corpora- 
tion. 

From  the  point  of  view  of  the  corporation  a 
subscription  to  its  formative  stock  is  the 
creation  by  the  subscriber  of  a  simple  con- 
tract^ to  become  a  stockholder,  with  an  option 
in  the  corporation  to  accept  or  refuse  to 
receive  him  as  a  stockholder  in  accordance 
with  the  terms  of  his  offer.  A  subscription 
accepted  makes  the  subscriber  a  stock- 
holder.^ Acceptance  can  be  made  in  any  way 
an  offer  to  contract  can  be  accepted.  Receiv- 
ing payment  for  the  subscription  in  cash  or 
property  is  an  acceptance,^  and  a  simple 
notification  of  acceptance,  without  any  pay- 
ment is  equally  eflBcacious  because  a  corpora- 
tion can  give  credit  for  its  stock  as  well  as  for 
any  other  property  sold  by  it.*  Bringing  suit 
on  the  contract  is  an  offer  of  acceptance  in 
terms.*  A  corporation  can  be  estopped  to 
deny  that  it  has  accepted  the   subscriber  as  a 


1  Jefferson  v.  Hewitt,  95  Cal.  535,  30  Pac.  772;  see  also  Sec.  90, 
«ttpra. 

2  Mitchell  V.  Beckman,  64  Cal.  117,  28  Pac.  110. 

.3   Chater  v.  8.  F.  Sugar  Co.,  19  Cal.  219;  Calif.  HoK^l  Co.  v.  Callen- 
<lcr,  94  Cal.  120,  29  Pac.  869. 

4  Mitchell  V.  Beckman,  64  Cal.  117,  28  Pac.  110. 

5  Marygvllle  Co.  r.  Johnson,   93  Cal.  538,  29  Pac.   126;  Auburn 
Opera,  etc.  Abbo.  v.  Hill,  113  Cal.  382,  45  Pac.  695. 
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stockholder,^  as  for  example,  when  the 
amount  of  his  subscription  is  set  forth  in  the 
articles  of  incorporation.^  This  is  in  reality 
a  true  acceptance  and  not  an  estoppel.^  The 
articles  must  be  held  to  limit  the  power 
of  the  corporation  so  that  it  can  bind  as  stock- 
holders only  those  named  in  the  articles  and 
to  the  amounts  mentioned.'* 

Section  92— Same. 

The  contract  of  subscription  being  a  simple 
N^-  contract  subject  to  all  defenses  and  rules  of 
construction  of  contracts  in  general,*  can 
be  enforced  by  the  corporation  only  in 
terms.^  One  who  has  made  a  conditional  con- 
tract, the  condition  of  which  has  not  hap- 
pened, is  not  liable  on  the  contract  and  can- 
not be  held  thereon,  even  if  the  corporation 
enters  his  name  as  a  stockholder  on  the  books, 
unless  he  assents  thereto.  Mudgett  v.  Hor- 
rell,  83  Cal.  25. 

Ordinarily  the  full  subscription  to  all  the 
proposed  capital  stock  is  not  a  condition  pre- 
cedent to  the  consummation  of  the  contract  of 
membership  or  the  formation  of   the  corpora- 

1  Monterey,  etc.  R.  R.  Co.  v.  Hlldreth,  53  Cal.  123. 

2  Monterey,  etc.  R.   R.  Co.   v.  Hlldreth,  53  Cal.  123:  California 
Hotel  Co.  I'.  Callender,  94  Cal.  120,  29  Pac.  859. 

3  West  r.  Crawford,   80  Cal.  19,   21  Pac.  112:1:  San  Joaqaln  Co.  v. 
Beecher,  101  (?al.  70,  %  Pac.  349. 

4  Monterey,  etc.  R.  R.  Co.  v.  Hlldreth,  53  Cal.  123,   explained  In 
San  Joaquin  Co.  v.  Reeclier,  101  ("al.  70,  :?5  Pac.  ;M9. 

5  Jefferson  i\  Hewitt,  95  Cal  535,  30  Pac.  772. 

6  West  r.  Crawford,  80  Cal.  19,  21  Pac.  1123:  Marysvllle  Co.  v.  John- 
son, 93  Cal.  538,  29  Pac.  126;  Ventnra  R.  R.  Co.  r.  Hartman,  116  Cal. 
260,  48  Pac.  65:  Mary villc,  etc.  Co.  v.  Johnson,  109  Cal.  192,  41  Pac. 
1016;  San  Joaqnln  Co.  v.  West,  94  Cal.  399,  29  Pac.  785;  Monterey, 
I  etc.  R.  R.  Co.r.  HUdretU,  53  Cal.  123. 
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tion.  There  is  no  statute  in  this  state  on  the 
subject  and  therefore  without  an  express  con- 
dition in  the  contract^  no  such  condition 
will  be  implied.  Dallemand  v,  O.  F.  Sav. 
Bank,  74  Gal.  599,  16  Pac.  497:  West  v.  Craw- 
ford, 80  Cal.  19,  21  Pac.  1123. 

Where  such  a  condition  is  expressed,  there 
is  no  liability  on  the  part  of  the  subscriber 
until  it  has  been  unqualifiedly  complied  with. 
Subsequent  ratification  is  unavailing.  [Cal. 
So.  Hotel  Co.  V.  Russell,  88  Cal.  277,  26  Pac. 
105;  Santa"  Cruz  R.  R.  r.  Schwartz,  53  Cal. 
106.]  When  the  price  of  shares  is  stated  in 
the  subscription,  a  subscriber  cannot  be  made 
to  take  shares  of  a  greater  par  value  [Mahan 
V.  Wood,  44  Cal.  462],  and  if  the  subscription 
is  to  a  proposed  electric  lighting  company, 
the  subscriber  cannot  be  compelled  to  become 
a  stockholder  in  a  company  whose  articles 
authorize  to  furnish  both  light  and  power. 
Marysville  Co.  v.  Johnson,  109  Cal.  192,  41 
Pac.  1016. 

The  contract  can  be  enforced  by  attachment 
on  other  property  of  the  subscriber,  fo^  the 
corporation  has  no  lien  on  the  stock  for  the 
unpaid  price.  Lankershim  Co.  v,  Herberger, 
82  Cal.  600,  23  Pac.  134. 

The  contract  cannot  be  altered  or  rescinded, 
except  for  fraud  or  mistake,  without  the 
unanimous  consent  of  all  the  stockholders. 
Pac.  Fruit  Co.  v.  Coon,  107  Cal.  447,  40  Pac. 
542;  Tulare  Sav.  Bk.  v.  Talbot,  63  Pac.  172 
(Cal.  1900). 
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Section    93 — Deceit    in      Subscription-Con- 
tract A   Crime. 

It  is  a  crime — a  misdemeanor — to  sign  the 
name  of  a  fictitious  person  to  any  subscrip- 
tion or  agreement  to  take  stock  in  any  cor- 
poration or  to  sign  to  any  subscription  or 
agreement  the  name  of  any  person,  knowing 
that  such  person  has  not  the  means  or  does 
not  intend  in  good  faith  to  comply  with  all 
the  terms  thereof,  or  under  any  understand- 
ing or  agreement  that  the  terms  of  such  sub- 
scription are  not  to  be  complied  with  or 
enforced.     P.  C.  557. 

It  is  also  a  misdemeanor  to  unauthorizedly 
subscribe  the  name  of  another  •  to,  or  insert 
the  name  of  another  in  any  prospectus, 
circular,  or  other  advertisement  or  announce- 
ment of  any  corporation  with  intent  to  per- 
mit the  same  to  be  published,  and  thereby  to 
lead  persons  to  believe  that  the  person  whose 
name  is  so  subscribed  is  an  officer,  agent, 
member,  or  promoter  of  the  corporation.  P. 
C.  559. 

•  Section  94 — Liability  for  Calls. 

Subscribers  to  formative  stock  are  liable  to 
pay  for  the  same  by  virtue  of  two  different 
relations.  [Auburn  Opera  etc.  Assn.  v.  Hill, 
113  Cal.  382,  45  Pac.  695.]  When  their  sub- 
scription is  accepted  by  the  corporation  and 
they  thus  become  stockholders,  they  are 
liable  to  pay  the  purchase  price,  when  called 
upon  by  assessments  on  their  stock,  levied 
pursuant  to  law.      [See  Chap.  XIII,  post;  Cal^ 
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Sugar  Co.  v.  Shafer,  57  Cal.  396;  Ventura  R. 
R.  Co.  V.  Hartman,  116  Cal.  260,  48  Pac.  65.] 
In  addition  to  this  liability,  if  there  is  in  the 
contract  of  subscription  an  express  and  abso- 
lute promise  to  •  pay  the  subscription  price  to 
the  corporation  or  to  any  designated  agent,  a 
pimple  contract  action  lies  against  the  stock- 
holder for  the  purchase  price.  [  West  v,  Craw- 
ford, 80  Cal.  19,  21  Pac.  1123;  Marysville  Co. 
V,  Johnson,  93  Cal.  538,  29  Pac.  126.]  This 
express  promise  to  pay  is  enforcible  without 
any  levy  of  assessment.  [Tulare  Sav.  Bank  v. 
Talbot,  63  Pac.  172  (Cal.  1900).]  To  pay  ^'as 
required"  is  not  an  absolute  subscription  [Cal. 
Sugar  Co.  v.  Shafer,  57  Cal.  396];  to  pay 
*'when  and  as  demanded  by  the  corporation" 
is.  Ventura  R.  R.  Co.  v.  Hartman,  116  Cal. 
260, 48  Pac.  65. 

Section  95 — Collateral  Agreements. 

When  stock  is  issued  for  less  than  par  or 
for  labor  or  property,  agreements  by  the  cor- 
poration to  consider  it  fully  paid  stock,  if 
made  in  good  faith,  are  binding  on  the  cor- 
poration, the  stockholders  and  the  subscriber. 
[Richardson  v,  Chicago  Packing  Co.,  63  Pac. 
74  (Cal.  1900.)]  But  such  collateral  agree- 
ments will  not  be  implied.  A  contract  to  buy 
stock  for  $34,  paying  one  dollar  a  month  for 
thirty-four  months,  is  to  be  construed,  not  as 
an  agreement  to  consider  the  stock-  fully  paid, 
but  to  pay  for  it  without  the  necessity  of  as- 
sessments being  levied.  Tulare  Sav.  Bank  v, 
Talbot,  63  Pac.  172  (Cal.  1900), 


i 


18fi  .  CORPORATIONS. 

The  effect  of  collateral  agreements  on  credi- 
tors' rights  will  be  considered  in  chapter  XIX, 
post. 

Section  96 — Purchase  of  Stock. 

One  who  purchases  stock  from  a  shareholder 
or  from  the  corporation  and  causes  the  trans- 
fer or  purchase  to  be  entered  on  the  books  of 
the  corporation  becomes  a  stockholder.  The 
relation  between  the  parties  to  a  transfer  is 
immaterial.  The  transfer  may  be  in  trust  or 
in  pledge,  but  if  entered  on  the  corporation's 
books,  the  trustee  or  the  pledgee  becomes  the 
shareholder.  Brewster  v.  Hartley,  37  Cal.  15. 
There  is  no  statute  in  California  that  com- 
pels a  purchaser  of  stock,  whether  for  cash  or 
V  for  property,  to  pay  the  par  value  thereof, 
^'  either  to  the  corporation  or  its  creditors,  with- 
out a  contract  to  that  effect.^  The  purchaser 
from  the  corporation  is,  therefore,  indebted,  as 
a  purchaser,  only  for  the  amount  he  agreed  to 
pay,^  and  his  transferee  takes  the  stock  sub- 
ject only  to  the  same  conditions.^  If  the  stock 
is  sold  by  the  corporation  as  fully  paid  stock 
and  unassessable,  no  action  to  recover  the  un- 
paid purchase  price  lies  at  the  instance  of  the 
corporation  or  its  stockholders.'*  Stock  bought 
from  the  corporation  after  its  formation, 
whether    bought   for   money    or   property   is 


1  In  re  So.  Mountain  C.  M  Co.,  7  Sawver  SO;  Kellerman  v.  Mater, 
116  Cal.  416,  48  Pac.  377. 

2  Id.;  also  Green  v.  Abletfne  Med.  Co.,  96  Cal.  322,  31  Pac.  100. 

S  Visalla,  etc.  R.  R.  Co.  v.  Hyde,  110  Cal. 632,  43  Pac.  10;  Stockton 
i  etc.  Works  v.  Hauser,  109  Cal.  1,  41  Pac.  807. 

4  Gr^en  v.  Able  tin©  Med.  Co.,  96  Cal.  322,  31  Pac.  IQQ. 
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bought  and  held  under  the  same  condil 
if  acquired  by  an  original  subscription, 
ton  etc.  Works  v.  Hauser,   109  Cal.  1,  4 
807. 

For  the  unpaid  subscription  price  the  stock- 
holder on  the  books  is  liable  whenever  the 
corporation  sees  fit  to  call  it  in;^  the  propriety 
or  necessity  of  a  call  rests  solely  in  the 
directors.  This  liability  for  the  unpaid  sub- 
ecription  price  is  termed  the  liability  for 
"calls,"  and  is  to  be  sharply  distinguished 
from  the  stockholders'  liability  for  assess- 
ments. It  is  true  that  without  an  absolute 
agreement  to  pay,  "calls"  can  only  be  made 
by  resolution  of  the  board  of  directors,  i,  e,, 
assessment;  but  this  does  not  mean  that  calls 
are  assessments  in  the  true  sense  of  that  term. 
Calls  are  a  liability  of  the  subscriber  or  his 
assignees,  arising  out  of  the  contract  to  pay 
for  the  stock;  assessments  are  a  liability  of 
the  stockholders  arising  out  of  the  contract  to 
become  a  stockholder.  Much  confusion  re- 
sults from  a  failure  to  distinguish  between 
ca?ls  and  assessments.  See  Assessments,  Chap. 
XIII,  post. 

Section  97 — Issues  at  Market  Value. 

Following  a  similar  provision  in  many  other 
state  constitutions,  our  constitution  provides 
[Art,  XII,  Sec.  11]  that  no  corporation  shall 
issue  stock   or   bonds,  except  for  money  paid, 


1  VIsaUa,  etc.  R.  R.  Co.  v.  Hyde,  110  Cal.  632,  43  Pac.  10. 
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labor  done,  or  property  actually  received/  and 
all  fictitious  increase  of  stock  or  indebtedness 
shall  be  void.  The  Civil  Code^  in  terms,  makes 
the  same  provision  [C.  C.  359],  and  these  are 
the  only  two  legislative  enactments  on  this 
subject  in  force  to-day,  except  a  certain  sec- 
tion of  the  Penal  Code  [Sec.  560],  to  be  pres- 
ently noticed. 

The  constitution  of  1849  was  silent  as  to 
for  what  stock  might  be  issued,  but  the  general 
corporation  law  of  1850  [Stats,  p.  347]  and 
the  act  of  1861  [Stats,  p.  607],  relating  to  rail- 
road corporations,contained  provisions  similar 
in  all  material  respects  to  the  present  existing 
law.  Construing  these  earlier  statutes,  before 
the  adoption  of  the  present  constitution  or 
codes,  the  Supreme  Court  held  that  a  check 
drawn  upon  a  bank  in  which  the  drawer  had 
no  funds,  no  matter  how  good  his  credit,  was 
not  ^'cash"  [People  v.  Chambers,  42  Cal.  201], 
while  a  check,  which  before  its  acceptance  by 
the  corporation  was  guaranteed  by  the  bank 
on  which  it  was  drawn,  was  *'cash,"  and  sub- 
stantially complied  with  the  statute.  [People 
V.  Stockton,  etc.  R.  R.  Co.,  45  Cal.  306.J  The 
cases  were  distinguished  in  that  in  the  former 
the  bank  was  unaer  no  obligation  to  pay, 
while  in  the  latter  it  was.  [Id.]  The  act  of 
1861  required  that  the  certificate  of  incorpora- 
tion should  state  that  ten  per  cent,  must  be 
actually  paid   in   good   faith;  and    the  words 

1  Where  stock  Is  disposed  of  by  the  corporation  contrary  to  this 
provision,  the  party  receiving  the  stock  Is  not  a  stockholder  and  Is 
not  liable  lor  "calls."  Kellenuan  v.  Maler,  116  Cal.  416,  48Fac. 
877. 
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"in  good  faith"  were  interpreted  by  the  court 
to  mean  "received  in  good  faith  by  the  oncers 
of  the  corporation,  without  any  intent  to  re- 
turn or  withdraw  the  money  received,  regard- 
less of  the  intention  of  the  subscriber."  [Id.] 
In  another  case  it  was  said  that  this  act  [1861, 
p.  607]  proceeds  on  the  theory  that  stock  could 
be  issued  by  the  corporation  in  payment  of  its 
debts,  but  that  the  unissued  stock  cannot  be 
pledged  to  secure  its  debts.  Brewster  v.  Hart- 
ley, 37  Cal.  15. 

As  the  constitution  substantially  re-enacted 
the  foregoing  provisions  of  these  acts,  it  must 
be  presumed  that  such  re-enactment  was 
within  reference  to  the  construction  already 
put  upon  them  by  the  Supreme  Court  and  as 
an  affirmance  thereof. 

It  was  doubtless  with  this  in  mind  that  the 
decisions  in  Stein  v.  Howard,  66  Cal.  616,  4 
Pac.  662,  and  Pacific  Trust  Co.  v.  Dorsey,  72 
Cal.  55, 12  Pac.  49,  were  arrived  at.  The  first 
of  these  cases  decided  that  an  increase  of 
stock,  sold  at  the  market  value,  which  was 
less  than  its  par  value,  was  not  a  "fictitious" 
increase  within  the  prohibition  of  the  consti- 
tution. [Article  XII,  section  11.]  While  the 
decision  relates  only  to  "increase"  of  stock,  it 
is  based  on  the  reasoning  that  any  issue  of 
stock  for  money  paid,  labor  done,  or  property 
actually  received,  the  amount  of  which  money, 
labor  or  property  is  the  most  the  directors 
honestly  believe  they  can  obtain,  is  not  ficti- 
tious; and  the  opinion  contains  a  dictum  to 
that  effect. 
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The  second  of  these  cases  decides  that  stock 
can  be  issued  in  exchange  for  a  "promissory 
note,  payable  one  day  after  date,"  because 
such  note  is  property  actually  received.  [P. 
T.  Co.  V.  Dorsey,  supra.'\  This  is  really 
holding  that  a  corporation  can  issue  its  stock 
on  credit  without  violating  the  constitution, 
and  the  case  is  generally  cited  for  that  propo- 
sition. See  Underbill  v.  Santa  Barbara  Co., 
93  Cal.  300,  28  Pac.  1049. 

The  two  cases,  taken  together,  announce 
that  a  corporation  can  issue  its  stock,  increase 
it  or  sell  its  bonds  for  any  price  it  can  obtain, 
whether  such  price  be  an  unsecured  promis- 
sory note  for  any  part  of  the  par  value,  or 
United  States  gold  coin  for  the  full  par  value 
plus  a  premium,  or  any  intermediate  price. 
Accord,  Keljerman  v,  Maier,  116  Cal.  416, 
48  Pac.  377. 

Morrow,  J.,  in  a  recent  case  TAtlantic  Trust 

,  Co.  V.  Woodbridge  Co.,  74  Fed.  842]   in  the 

United  States  Circuit  Court,  northern  district 

;  of  California,  deciding  that  bonds  could  not  be 

»  issued  as  collateral  security  for  a  pre  existing 

debt,  declared,  **It  is  well  settled  that  California 

corporations  can  sell  their  stock  or  issue  their 

bonds    at    less    than    par."      Distinguishing 

Farmers   etc.   Co.   v.   San  .  Diego   Car  Co.,  45 

Fed.  518. 

Unless  this  doctrine  has  the  historical  basis 
attempted  to  be  set  forth  in  these  pages,  it  is 
difhcult  to  see  how  it  can  be  reconciled  with 
the  constitution,  article  XII,  section  11. 
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Section  98 — Fictitious  Issue  a  Crime. 

Every  director  of  any  stock  corporation 
who  concurs  in  any  vote  or  act  of  the  directors 
by  which  it  is  intended  either  to  receive  or 
discount  any  note  or  other  evidence  of  debt, 
with  intent  to  enable  any  stockholder  to  with- 
draw any  part  of  the  money  paid  in  by  him, 
or  his  stock;  or  to  receive  from  any  other 
stock  corporation  in  exchange  for  the  shares, 
notes,  bonds,  or  other  evidences  of  debt  of 
their  own  corporation,  sharee  of  the  capital 
Btock  of  such  other  corporation,  or  notes, 
bonds,  or  other  evidences  of  debt  issued  by 
such  other  corporation,  is  guilty  of  a  misde- 
meanor.    Penal  Code  560. 

Section  99 — Overissue  and  Effect. 

There  is  nothing  in  the  California  author- 
ities on  the  questions,  what  is  an  over- 
issue of  stock  and  what  is  the  effect 
thereof,  except  a  dictum  in  a  very  recent  deci- 
sion [Tulare  Sav.  Bk.  v.  Talbot,  63  Pac.  172 
(Cal.1900)],  by  which  it  was  declared  that 
there  was  no  real  overissue  in  a  case  where  an 
apparent  overissue  was  created  by  one  incor- 
porator signing  the  subscription  books  for  an 
amount  greater  than  the  then  untaken 
authorized  capital,  such  signing  being  intended 
by  the  subscriber,  and  known  to  the  corpora- 
tion and  all  the  other  subscribers,  to  be  as 
agent  for  certain  of  those  to  whom  stock  had 
been  already  allotted. 
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Section  100 — Certificates  of  Stock. 

In  treating  of  the  nature  of  stock  [Sec.  79 
supra^l  it  was  found  necessary  to  anticipate 
somewhat  the  subject  of  this  section,  but  the 
importance  of  the  subject  justifies  a  full  treat- 
ment here,  even  at  the  risk  of  a  partial  repe- 
tition. 

A  certificate  of  stock  is  evidence  that  the 
holder  is  entitled  t)  an  undivided  share  in 
the  assets  of  the  corporation.  [Atkins  v. 
Gamble,  42  Cal.  86.]  It  is  not  the  only  evi- 
dence, for  title  to  stock  can  be  proved  by 
entries  in  the  books  of  the  corporation.  [C. 
C.  378.]  It  is  not  a  negotiable  instrument  or 
security  in  any  sense,  and  can  never  be  a 
source  of  title.  Atkins  v.  Gamble,  42  Cal.  86; 
Hawley  v.  Brumagim,  33  Cal.  394;  Sherwood 
V.  Meadow  Valley  M.  Co.,  50  Cal.  412;  see 
Sec.  1087  C.  C. 

In  Sherwood  v.  Meadow  Valley  M.  Co.,  60 
Cal.  412,  a  certificate,  endorsed  in  blank,  had 
been  lost  and  the  finder  sold  it  to  plaintiff, 
who  was  an  innocent  purchaser  for  value. 
Plaintiff  claimed  to  have  thus  become  owner 
of  the  stock  and  demands  that  the  corporation 
issue  to  him  a  new  certificate  in  his  own  name, 
offering  to  surrender  the  old  one.  Court  gave 
judgment  for  the  corporation,  holding  that  as 
the  certificate  was  not  a  negotiable  instrument 
in  any  sense,  plaintiff  acquired  nothing  but 
what  his  vendor,  the  finder,  had.  And  as  the 
finder  had  no  title,  plaintiff  acquired  none. 

As  the  certificate  is  merely  evidence,  a 
stockholder's  rights  are  not  dependent  in  any 
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sense  on  its  issuance  or   non-fssuance.     One 
who  subscribes  for  stock  and  whose  subscrip- 
*    tion  is  accepted  is  a  stockholder  in  the  fullest 
\    sense,  with  all  rights  and   privileges,  regard- 
less of  whether  a  certificate  is  issued   or  not. 

[Cal.  Hotel  Co.  v.  Callender,94  Cal.  120,29 
Pac.  859;  San  Joaquin  Co.  v.  Beecher,  101 
Cal.  70,  35  Pac.  349;  Marysville  Co.  v.  John- 
son, 93  Cal.  538,  29  Pac.  126;  Baines  v.  Bab- 
cock,  95  Cal.  581,  30  Pac.  776;  Pac.  Fruit  Co. 
V,  Coon,  107  Cal.  447,  40  Pac.  542.]  One  who 
otherwise  acquires  title  to  stock  that  has 
I  been  validly  issued,  and  has  his  name 
,  entered  on  the  books  is  equally  a  stock- 
'  holder,  regardless  of  the  non-issuance  of  a  cer- 
tificate. The  effect  of  a  transfer  of  stock  by 
endorsement  of  certificate  and  without  a 
transfer  on  the  books  will  be  discussed  in  Sec. 
I06j  post.  That  effect  does  not  depend  on  the 
nature  of  the  certificate. 

Mere  possession  of  a  certificate,  unless  made 
out  to  the  possessor  or  endorsed  in  blank  or 
accompanied  by  a  power  of  attorney,  is  not 
even  evidence  of  title.  Possession  of  a  certif- 
icate made  or  indorsed  to  the  holder  is  evi- 
dence of  title,  but  not  title.  If  a  certificate 
not  made  out  to  the  holder  were  all  the  title 
the  holder  could  show,  he  could  not  compel  a 
purchaser  of  stock  to  take  it,  nor  could  he 
compel  a  transfer  on  the  b<>ok8  of  the  corpo- 
ration. NichoUs  V.  Reid,  109  Cal.  630,  42 
Pac.  298,  citing  Borland  v.  Nevada  Bank,  99 
Cal.  at  94,  33  Pac.  737;  Tafft  v,  Presidio  Co., 
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84  Cal.  131,  24  Pac.  436;  Quay  v.  Presidio  Co., 
82  Cal.  1 ,  22  Pac.  926. 

Possession  of  the  certificate  is  not  posses- 
sion of  the  stock,  even  for  the*  purpose  of  as- 
serting a  lien.  It  has  been  held  that  where 
no  certificate  had  ever  been  issued  and  only 
part  of  the  price  had  been  paid,  the  corpora- 
tion had  no  lien  dependent  on  possession,  (i. 
e,  lien  proper),  because  possession  of  the  stock 
was  in   the  stockholder.     Lankershim  Co.  v. 

Herberger,  82  Cal.  600,  23  Pac.  134. 

Just  as  the  issuance  of  a  certificate  is  in  no 
sense  a  necessary  preliminary  to  the  owner- 
ship of  stock,  so  proof  of  the  cancellation  of 
the  certificate  is  not  proof  that  the  holder 
ceased  to  be  owner  of  the  stock.  Pac.  Fruit 
Co.  V.  Coon,  107  Cal.  447,  40  Pac.  642. 

Section    101 — Right    to    Demand    Certifi- 
cates. 

All  corporations  for  profit  must  issue  cer- 
tificates for  stock  when  fully  paid  up,  signed 
by  the  president  and  secretary,  and  may  pro- 
vide in  their  by-laws  for  issuing  certificates 
prior  to  full  payment,  under  such  restrictions 
and  for  such  purposes  as  their  by-laws  may 
provide,  but  any  certificate  issued  prior  to 
full  payment  must  show  on  its  face  what 
amount  has  been  paid  thereon.     C.  C.  323. 

A  refusal  to  issue  certificates  gives  a  right 
of  action  for  damages  against  the  corporation, 
or  an  action  lor  specific  performance  [Barstow 
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t7.  Savage  M.  Co.,  64  Gal.  888,  1  Pac.  349], 
but  not  an  action  for  conversion.  [Spurgeon 
V.  Santa  Ana  Co.,  120  Cal.  71,  62  Pac.  140; 
Ralston  v.  Bank  of  California,  112  Cal.  208, 
44  Pac.  470.]  It  is  no  defense  to  a  refusal  to 
issue  the  certificate  that  the  corporation  has 
a  lien  on  the  stock.  The  certificate  being 
taken  by  any  transferee  subject  to  the  same 
liabilities  under  which*  his  transferor  held, 
the  corporation  cannot  be  prejudiced,  by  a 
transfer,  for  the  stock  remains  after  transfer, 
still  subject  to  the  lien.  Craig  v,  Hesperia 
etc.  Co.,  113  Cal.  7,  45  Pac.  10;  see  also  Chap. 
XII,  post. 

The  holder  of  the  full  equitable  title  to 
stock,  whether  acquired  by  transfer  or  opera- 
tion of  law,  is  entitled  to  have  the  stock  trans- 
ferred into  his  name  on  the  books  and  to  de- 
mand a  certificate.  Ashton  v.  Heggerty,  130 
Cal.  516,  62  Pac.  934.  This  case  refers  to  a 
bare  or  inactive  trust. 

Water  companies  are  entitled  to  provide  by 
by-law  [C.  C.  324]  that  stock  therein  shall 
be  appurtenant  to  land  and  transferred  only 
with  the  land,  if  such  land  is  designated  in 
the  certificate.  It  has. been  held  that  this 
section  does  not  mean  that  a  certificate  will 
not  be  issued  until  the  subscriber  has  agreed 
it  will  not  be  transferrable  except  with  the 
land,  but  that  the  corporation  will  not  deliver 
water  except  to  the  land  so  designated. 
[Spurgeon  v,  Santa  Ana  Co.,  120  Cal.  71,  52 
Pac.  140.]     A  delinquent  sale  of  the  stock  to 
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the  corporation  would  therefore  sever  the  con- 
nection between  the  land  and  the  stock,  and 
until  ascribed  to  new  land  the  stock  would  be 
free  stock  and  the  owner  entitled  to  certificates 
transferrable  in  due  form.    Id, 
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Section  102 — Nature  and  Extent  of  Right 

to  Transfer. 

Shares  of  stock  are  personal  property  and, 
except  as  provided  otherwise  by  law,  are  trans- 
ferable in  a  like  mode  as  other  intangible  per- 
sonalty.^ Contracts  relating  to  the  transfer  of 
stock  must  be  made  and  carried  into  execution 
according  to  the  law  of  the  state  where  the 
stock  has  its  situs,  i,  6.,  home  state  of  corpora- 
tion, irrespective  of  where  the  contract  was 
actually   entered    into.^       Contracts    for   the 

1.  C.  C.  824;  Tregear  v.  Etiwanda  W.  Co.,  76  Cal.  637,  18  Pac.  668. 
J.  Dow  V.  Gould  A  Curry,  etc.  Co.,  31  Cal.  630. 
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transfer  of  intangible  property  are  not  con- 
strued in  any  special  manner  because  that 
property  happens  to  be  shares  of  stock.^  The 
code  provision  [C.  C.  3440]  making  void  cer- 
tain transfers  of  property  without  transfer  of 
possession  protects  only  creditors  and  third 
parties,  and  does  not  invalidate,  as  between 
the  parties,  transfers  of  stock  made  without 
change  of  possession.^  In  an  early  caee,^  it 
was  decided  that  stock  could  be  validly  mort- 
gaged, pursuant  to  then  existing  chattel-mort- 
gage act;**  and  if  such  mortgage  were  recorded, 
it  was  valid  as  against  all  the  world,  irre- 
spective of  whether  the  transfer  was  entered 
on  the  corporation's  books,  as  was  required  b}' 
the  act  relating  to  pledges  of  stock  by  delivery 
of  the  certificates.^  This  is  not  law  to-day,  for 
the  code  now  provides  that  only  such  person- 
alty as  is  specially  mentioned  therein  [C.  C. 
2955]  can  be  mortgaged,  and  shares  of  stock 
are  not  so  mentioned. 

The  corporation  has  no  interest  in  the  indi- 
vidual ownership  of  its  shares  and  is  not  a 
proper  party  to  an  action  between  two  claim- 
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ants  to  the  ownership  thereof. 
Fischer,  102  Cal.  208,  36  Pac.  609.] 
only  to  the  qualification  that  after  the  cor- 
poration is  in  an  insolvent  condition  a  share- 
holder cannot  by  transfer  to  an  irresponsible 
party  relieve  himself  from  liability  to  creditors 

1.  Kllbridge  v.  Moss,  113  Cal.  432,  45  Pac.  812. 

2.  Tregear  v.  Bttwanda  W.  Co.,  76  Cal.  537,  18  Pac.  658. 

3.  £de  V.  Johnsou,  15  Cal.  53. 

4.  Stat.  1867,  p.  347,  Sees.  1,  2. 

5.  Stat.  1853,  p.  273. 
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[see  Sec.  172,  post],  there  is  no  restriction  on 
the  power  of,  a  stockholder  to  select  any  trans- 
feree he  desires.  Nat.  etc.  Co.  v.  Story  etc. 
Co.,  Ill  Cal.  531,  44  Pac.  157;  see  also  Moore 
17.  Boyd,  74  Cal.  167,  15  Pac.  670. 

"When  the  shares  of  stock  in  a  corporation 
are  owned  by  parties  residing  out  of  the  state, 
the  president,  secretary  or  directors  of  4he  cor- 
poration, before  entering  any  transfer  of  the 
shares  on  its  books,  or  issuing  a  certificate 
therefor  to  the  transferee,  may  require  from 
the  attorney  or  agent  of  the  non-resident 
owner,^or  from  the  person  claiming  under  the 
transfer,  an  affidavit  or  other  evidence  that 
the  non-resident  owner  was  alive  at  the  date 
of  the  transfer,  and  if  such  affidavit  or  other 
satisfactory  evidence  be  not  furnished,  may 
require  from  the  attorney,  agent  or  claimant 
a  bond  of  indemnity,  with  two  sureties  satis- 
fh.ctory  to  the  officers  of  the  corporation,  or,  if 
not  so  satisfactory,  then  one  approved  by  a 
judge  of  the  Superior  Court  of  the  county  in 
which  the  principal  office  of  the  corporation  is 
situated,  conditioned  to  protect  the  corpora- 
tion against  any  liability  to  the  legal  repre- 
sentatives of  the  owner  of  the  shares  in  case  of 
his  or  her  death  before  the  transfer;  arid  if 
such  affidavit  or  other  evidence  or  bond  be  not 
furnished  when  required,  as  herein  provided, 
neither  the  corporation  nor  any  officer  thereof 
shall  be  liable  for  refusing  to  enter  the  trans- 
fer on  the  books  of  the  corporation."  C.  C. 
326. 

Stock    is    devisable  and    inheritable,   and 
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passes,  by  operation  of  law,  like  other  person- 
alty incapable  of  manual  delivery.  NichoUs 
V.  Reid,  109  Cal.  630,  42  Pac.  298. 

At  the  dissolution,  by  death,  of  a  partner- 
ship, title  to  stock  that  was  partnership  as- 
sets, but  stood  in  the  name  of  the  deceased 
partner,  devolves  on  the  surviving  partner, 
and  not  on  the  representatives  of  the  deceased 
[People  V.Hill,  16  Cal.  113];  similarly,  on 
the  death  of  an  individual  holder,  title  to 
stocK  held  by  him  is  in  his  administrators  or 
executors  and  not  in  the  heirs.  NichoUs  v, 
Reid,  109  Cal.  630,  42  Pac.  298. 

One  who  confers  on  another  all  the  indicia 
of  title  is  estopped  as  against  an  innocent 
transferee  or  pledgee  relying  on  such  indicia^ 
to  deny  the  title  apparently  so  held.^  Either 
allowing  the  stock  to  stand  in  the  name  of 
another,^  or  giving  that  other  possession  of 
the  certificate  indorsed  in  blank  or  accom* 
panied  by  a  blank  power  of  attorney,*  confers 
full  indicia  of  title  and  creates  this  estoppel.* 
Nor  is  the  addition  of  the  word  "trustee"  after 
the  name  in  the  certificate  or  on  the  books 
constructive  notice  of  the  equities  of  the  secret 
owner.  It  raises  no  presumption  that  the 
trustee  has  not  power  to  sell  or  hypothecate 
in  the  usual  order  of  business.  Brewster  v. 
Sime,  42  Cal.  139. 

1.  Barstow  v.  Savage  M.  Co.,  64  (.'al.  388,  1  Pac.  34« 

2.  Thompson  v.  Tolaml,  48  Cal.  99. 

A.    Thompson  v.  Toland,  48  Cal.  99:  Brewstor  v.  Slme,  42  Cal.  15» 

4.     Krouse  v.  Woodward,  110  Cal.  (>{8,  42  Pac.  1085. 

6.    ThoMipBon  V.  Toland,  48  Cal.  99;  BrewBter  v.  SIme,  42  Cal.  ISSr 
Krouse  v.  Woodward,  110  Cal.  638,  42 Pac.  1085. 
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Section     103 — Particular     Corporations — 
Abnormal  Holders. 

Water  companies  organized  to  furnish  water 
for  irrigation  purposes  or  for  domestic  use  are 
allowed  by  by-law  to  provide  that  its  shares 
of  stock  shall  be  appurtenant  to  certain  lands 
when  the  land  is  designated  in  the  certificates, 
and  that  water  can  only  be  furnished  to  stock- 
holders and  for  the  lands  designated.  C.  C. 
324. 

When  such  a  by-law  is  adopted  and  certifi- 
cates issued  as  it  provides,  the  shares  cannot 
be  transferred  except  with  the  land.  [Spur- 
geon  T7.  Santa  Ana  Co.,  120  Cal.  71,  52  Pac. 
140.]  For  effect  of  a  delinquent  sale  of  such 
stock,  see  section  101,  supra. 

Shares  of  stock  standing  on  the  books  of 
the  corporation  in  the  name  of  a  married 
woman  may  be  transferred  by  her,  her  agent 
or  attorney,  without  the  signature  of  her  hus- 
band, and  in  the  same  manner  as  if  such 
married  woman  were  a  fenie  sole.  C.  C.  325. 
(For  non-resident  transferee  see  preceding 
section.) 

Section  104 — Margins. 

The  state  constitution  [Art.  IV,  Sec.  26] 
authorizes  the  legislature  to  pass  laws  to  reg- 
ulate or  prohibit  the  buying  and  selling  of 
the  shares  of  the  capital  stock  of  corpora- 
tions in  any  stock  board,  stock  exchange  or 
stock  market  under  the  control  of  any  associ- 
ation. The  same  section  declares  that  all 
contracts  for  the  sale  of  shares  of  stock  of  any 
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corporation  or  association  on  margin  or  to  be 
delivered  at  a  future  day,  shall  be  void,  and 
any  money  paid  on  such  contracts  may  be 
recovered  by  the  party  paying  it  by  suit  in 
an}'  court  of  competent  jurisdiction. 

It  has  never  been  questioned  but  that  this 
last  provision  is  self-executing',  and  it  is  held 
to  he  a  regulation  under  the  police  power  not  in 
conflict  with  fourteenth  amendment  of  United 
States  constitution;  not  penal,  but  remedial, 
and  not  outlawed  in  one  year.  Pnrker  v.  Otis, 
130  Cal.  322,  62  Pac.  571. 

^'Mnrgin"  covers  all  transactions  called  by 
that  name  according  to  the  usages  of  brokers,^ 
and  whether  stock  is  bought  on  margin  or  not, 
is  a  question  of  fact.^  The  purchaser  recov- 
ers the  whole  amount  he  has  paid  without 
interest  and  the  broker  cannot  set-off  any 
assessment  he  has  paid.  Wetmore  v.  Barrett, 
103  Cal.  246,  37  Pac.  140,^  Kullman  v,  Sim- 
niens,  104  Cal.  595,  38  Pac.  362. 

t5i:cTioN  105 — Transfer,  by  Delivery  of  Cer- 
tificate. 

In  addition  to  the  methods  by  which  stock 
can  be  transferred  because  of  its  nature  as 
property,  the  law  has  provided  [C.  C.  324] 
that  stock  may  be  transferred  by  indorsement 
by  the  signature  of  the  proprietor,  his  agent, 
attorney    or    legal    representative,    and    the 

1.  Cashman  v.  Root,  89  Cal.  373,  2(5 Pac.  888:  Wetinore  v.  Barrett, 
103  Cal.  246,  37  Pac.  140;  Shechv  v.  Shinn,  103  Cal.  325,  37  Pac.  .^?93 : 
Baldwin  V.  ZadfK,  104  Cal.  594,"  :38  Pac.  363,  722;  Kullman  v.  Sim- 
ineus,  lOi  Cal.  595,  38  Pac.  362;  Parker  v.  Otis,  190  Cal.  322,  62  Pac. 
671. 

2.  Baldwin  v.  Zadig,  104  Cal.  594,  38  Pac.  36:^,  722. 
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delivery  of  the  certificate;  but  such^  transfer  is 
not  valid,  except  as  to  the  parties  thereto, 
.  until  the  sarae  is  so  entered  upon  the  book;3  of 
i  the  corporation  as  to  show  the  names  of  the 
parties  by  whom  and  to  whom  transferred, 
the  number  or  designation  of  the  shares,  and 
the  date  of  the -transfer. 

This  convenient  method  of  alienation  is  one 
of  the  greatest  incentives  to  incorporation, 
and  is  almost  the  sole  method  of  transfer  used 
by  the  commercial  world.  It  has  been  in  this 
state,  as  in  others,  the  source  of  much  litiga- 
tion, 80  much  so  in  fact,  that  the  rule,  as  we 
now  have  it,  bears  little  resemblance  to  the 
wording  of  the  law. 

Section  106 — Effect  of  Unregistered 

Transfer. 

The  statute  provides  [C.  C.  324]  that  a 
transfer  of  stock  effectuated  by  indorsement 
and  delivery  of  the  certificate  is  not  valid, 
except  between  the  parties  thereto.  It  is  well 
settled  today  that  this  means  that  such  a 
transfer  is  valid  as  against  all  the  world, 
I  except  an  innocent  purchaser  for  value,  or  a 
pledgee  or  attaching  creditor,  without  notice. 
[Graves  v.  Mono  L.  Co.,  81  Cal.  303,  22  Pac. 
665;  Farmers'  etc.  Bank,  v.  Wilson,  58  Cal. 
600].  An  adequate  comprehension  of  this 
interpretation  can  only  be  had  by  an  his- 
torical survey  of  its  origin  and  establish- 
ment,   and    as     an     introduction     to     such 

1  The  Italics  are  ours;  see  Sec.  108,  post. 
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survey  it  is  pertinent  to  remark  that  the 
general  corporation  laws^  in  force  prior  to  the 
codes  contained  provisions  as  to  the  effect  of 
unregistered  transfers  similar  to  those  now  in 
the  Civil  Code.  Winter  r.  Belmont  M.  Co., 
53  Cal.  428. 

The  Supreme  Court  was  first  called  upon  to 
interpret  the  language  of  the  legislature  in 
Weston  V.  Bear  River  Mining  Co.,  5  Cal.  186. 
where  the  question  was  whether  the  rights  of 
an  attaching  creditor  were  defeated  by  a  prior 
indorsement  and  delivery  of  the  certificates 
by  way  of  pledge,  without  a  transfer  on  the 
books  of  the  corporation.  The  court  held 
that  they  were  not,  declaring  "that  by  every 
rule  of  construction,  no  transfer  is  good 
against  third  parties  unless  made  on  the 
books  of  the  corporation."  Nothing  is  said  as 
to  whether  or  not  the  third  party  had  notice  of 
the  unrecorded  pledge,  but  when  the  same  case 
came  up  again  after  a  new  trial  [6  Cal.  425J 
wherein  it  had  been  found  as  a  fact  that  the 
plaintiff  (purchaser  at  sheriff's  sale)  had  full 
notice  of  the  pledge  when  he  purchased,  the 
court  reversed  its  first  holding.  The  second 
position  of  the  court  therefore  was  that  such 
unrecorded  transfers  were  good  as  against 
third  parties,  who  purchased  at  sheriff's  sale 
with  notice  thereof,  but  not  good  against  such 
parties  if  they  did  not  know  of  the  same  at  the 
time  of  their  purchase;  and  all  this,  irrespective 
of  the  notice  or  want  of  notice  of  the  attaching 

I  1.    SUt.  1850,  p.  W7,  Sees.  12,  144;  Stat.  1853,  p.  87,  Sec.  9.     Section 

k  9,  act  of  1853,  was  not  intended  to  change  the  act  of  1800.    Weston 

V.  Bear  River  Mining  Co.,  6  Cal.  425. 
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creditor  himself.  The  next  case  is  Strout  v, 
Natoma  W.  &  M.  Co.,  9  Cal.  78,  which  declares 
(dictum)  that  an  unrecorded  pledge  is  void 
as  to  third  parties.  It  is  impossible  to  tell 
with  which  of  the  earlier  cases  this  one  agrees, 
bat  the  reasoning  in  all  three  is  tossed  over- 
board in  Naglee  t;.  Pacific  Wharf  Co.,  20  Cal. 
.529,  which  overrules  the  second  case,  reads 
into  the  first  a  meaning  it  was  not  intended 
to  have,  declares  that  the  third  disagrees  with 
the  second,  and  approves  of  the  new  meaning 
given  to  the  first.  The  Naglee  case  decides 
that  "assignments  by  mere  delivery  of  the  cer- 
tificates coupled  with  a  written  power  of  attor- 
ney or  with  an  indorsement,  without  a  trans- 
fer on  the  books  of  the  corporation  will  not 
defeat  the  rights  of  a  subsequent  attach- 
ing creditor  of  the  assignor,  if  such  creditor 
have  no  notice  of  the  prior  unrecorded 
assignment.  That  the  purchaser  at  the 
attachment  sale  has  notice  or  not  is 
immaterial.  The  attaching  creditor  having 
no  notice  at  time  of  levy,  his  rights  are  then 
complete  and  he  cannot  be  defeated  by  giving  , 
him  notice  subsequently,  or  giving  notice  to 
bidders  at  the  sale.'" 

It  win  be  noted  that  it  is  attachment  credi- 
tors who,  at  the  time  of  levy,  have  no  notice 
of  any  prior  assignment,  that  are  protectcid 
by  this  decision. 

1  Farmers^  etc.  Bank  v.  Wilson,  58  Cal.  600,  contains  a  dictum 
contra;  but  tbat  dictum  has  not  .4erve<l  as  a  precedent  for  any  sub- 
iequent  decision,  and  It  is  submitted  that  it  is  not  law. 
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Section  107 — Same. 

Then  came  People  t?.  Elmore  (1868),  35  Cal. 
653;  Parrott  v.  Byers  (1871),  40  Cal.  614;  and 
Thompson  v,  Toland   (1874),  48  Cal.   99,  all 
based  on  the  authority  of  the  Naglee  case  and 
treating   it  as  stare   decisis.     Winter  v.  Bel- 
mont   Mining    Co.,    53  Cal.    428,   marks  an 
attempted  revolt  from  the  reasoning  of  these 
cases.     The    case    decided   that  an   innocent 
purchaser  of  the  certificates  from  a  thief,  who 
had  been  once  the  owner  and  had  stolen  them 
from  his  transferee  got  a  better  title  than   the 
transferee  because  the  latter  had  failed  to  have 
his  purchase   registered   on  the  books   of  the 
corporation.     The  opinion   declared  that  the 
statutory    provision  imparted   to  certificates 
the   character,    as   between  third   parties,    of 
negotiable  instruments,   so  that  an    innocent 
purchaser  could  get  a  greater   title   than  his 
grantor  had.     The   Naglee  case  was  accepted 
as  decisive  only  so   far  as  the   precise  point  it 
decided,  L  e.  as  to  attaching  creditors,^  but  the 
reasoning  of  it  was   disproved  and   the  inten- 
tion expressed  not  to  extend  its  field  of  opera- 
tion.    But  Winter  v,  Belmont  Mining  Co.  was 
overruled  in  terms  by  Barstow  v.  Savage  Min- 
ing Co.,  64  Cal.  388, 1  Pac.349,  decided  five  years 
later,  which  case   announces  that   certificates 
are  in  no  sense  negotiable  instruments,  that  a 
purchaser  from  a  thief  gets  no  title  other  than 
that  which  a  thief  has,  which   is  none.     Such 

.  1.    Citing  to  show  stare  decisis  People  r.   Elmore,  35  Cal.  653; 

^  Brewster  r.  Sime,  42  Cal.  139;    Tliomppon  v.  Toland,  48  Cal.  aH12; 

St&erwood  v.  Meadow  Valley  M.  Co.,  fO  Cal.  412. 
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a  purchaser  is  therefore  not  a  purchaser  oi  the 
stock  and  as  against  him  a  prior  unrecorded 
transfer  is  valid.  This  decision  carries  the 
Naglee  case  {supra)  to  its  logical  conclusion.  It 
means  that  an  unrecorded  transfer  of  the  cer- 
tificates,  leaves  the  legal  title  in  the  transferor, 
bat  held  in  trust  for  the  transferee;  that  a 
subsequent  sale  or  pledge  by  the  transferor 
is  a  breach  of  trust,  so  that  a  bona  fide  pur- 
chaser for  value,  from  him  takes  title  free 
from  the  trust,  while  any  other  transferee 
takes  title  subject  to  the  trust.  A  thief  never 
gets  legal  title  at  all  and  so  his  transferee 
does  not. 

Thus  was  settled  the  rights  and  priorities  of 
the  different  parties  to  an  unregistered  trans- 
fer as  between  themselves  and  third  persons. 
Subsequent  cases^  have  but  confirmed  the 
Barstow  case,  supra. 

Incidental  to  this  pettlement  is  the  settle- 
ment of  the  question  who,  after  such  a  trans- 
fer is,  as  regards  the  corporation,  the  stock- 
holder? In  the  same  year  as  the  Barstow 
decision,  People  v.  Robinson,  64  Cal.  373, 1  Pac. 
156  was  decided,  wherein  the  court,  reasoning 
solely  on  the  law  of  trusts  and  without  citing 
a  single  California  case,  reached  the  conclu- 
sion that  the  transferor  was  a  trustee,  hold- 
ing the  bare  legal  title,  and  therefore  was  the 
stockholder  with   the  attendant  right  to  vote. 


1.  Tregear  v.  Etiwanda  W.  Co.,  76  Cal.  5:^7,  18  Pac.  668;  Graves  v. 
Mono  Lake  Co.,  81  Cal.  aOA,  22  Pac,  6(j5;  Kronse  v.  Woodward,  110 
Cal.  638,  42  Pac.  1085,  McFall  v.  Buckeye  etc.  Asso.,  122  Cal.  468,  55 
Pac.  253;  Calkins  v.Equ  I  table  etc.  Asso.,  126  Cal.  5:«,  59  Pac,  .30; 
Lady  Wash.  etc.  Co.  v.  Wood,  113  Cal.  at  490,  45  Pac.  809. 
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and  this  case  is  also  a  leading  one.    Gay  v. 

Dare,  103  Cal.  454,  37  Pac.  466;    Spreckels  v. 

Nevada  Bank,  113  Cal.  277,  46  Pac.  329. 

Nothing  is  intended  to  be  stated  in  this  case 

as  to  the  rights  of  the  corporation  against  the 

transferor  or  transferee   [Sec.  Ill,  post^,  nor 

is  it  intended  to  shake  the  authority  of  Parrott 

V.  Byers,  40  Cal.  614,  which  holds  that  such  a 

transferee  can  sue  as  a  stockholder  on  behalf 
of  the  corporation.  On  this  question  see 
chapter  XV,  post. 

Section  108 — Other  Mode  of  Transfer. 

In  section  105  in  quoting  the  section  of  the 
Civil  Code  [Sec.  324]  which  provides  that 
such  [unregistered]  transfers  are  not  valid 
except  between  the  parties,  we  italicised  the 
word  "such."  This  was  done  for  two  reasons. 
First,  to  show  that  the  code  recognized  that 
there  were  other  modes  of  transfer,  and  second, 
to  show  that  lack  of  registration  only  invali- 
dates transfers  that  are  made  by  indorsement 
and  delivery  of  the  certificate. 

A  corporation  has  power  to  provide  by 
by-law  for  the  transfer  of  its  stock  in  any  way 
not  inconsistent  with  the  general  law.  [Sec. 
354  Sub.  6,  C.  C]  A  by-law  providing  that 
all  transfers  shall  be  made  subject  to  any 
debts  or  equities  existing  in  favor  of  the  cor- 
poration is  an  invalid  by-law,  inconsistent 
with  the  rule  that  the  innocent  transferee  of 
the  certificate  from  the  true   owner   takes   it 
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free  of  all  equities  existing  against  tbatowner^ 
It  is  an  attempt  to  create  a  secret  lien,  good 
as  against  all  parties,  having  notice  or  not. 
But  a  by-law  providing  in  addition,  that  the 
certificate  shall  read  **not  transferrable  on  the 
books  until  all  debts  to  the  corporation  have 
been  paid"  is  a  valid  by-law,  as  it  gives  notice 
to  all  transferees.^ 

A  pledge  of  stock, without  delivery  of  cer- 
tificates or  authorization  to  register  on  the 
books,  is  void  as  to  all  creditors,^  with  or  with- 
out notice,  but  it  would  be  enforcible  between 
the  parties. 

Many  if  not  most  of  the  California  corpora- 
tions have  found  it  convenient  to  provide 
by  by-law  that  stock  can  only  be  transferred 
on  the  books  of  the  corporation,  and  do  so 
provide.  Under  such  a  by-law  that  mode  is 
exclusive.     C.  C.  Sec.  354,  Sub.  6."* 

\    Section  109 — Liability  of  Corporation  for 
Wrongful  Refusal  to  Transfer. 

No  action  ever  lies  against  a  corporation  to 
compel  it  to  issue  "shares"  or  for  damages  for 
a  refusal  so  to  do.  It  is  a  confusion  of  ideas 
to  speak  of  issuing  ''shares."  Shares  are  an 
undivided    interest  in  the  corporation's  cap- 


1.  Anglo-Am.  Bank  v.  Granger  Bank,  63  Cal.  359,  a  decision  In 
S  Sawyer.  138  contra,  cannot  be  supported  to-day.  Compare  People 
r.  Crockett,  9  Cal.  112,  decided  under  Stat.  1854,  p.  84. 

2.  Ralston  v.  Bank  of  Cal.,  112  Cal.  208,  44Pac.  476;  following 
•leanings  v.  Bank  of  Cal.,  79  Cal.  323,  21  Pac.  852. 

3.  McFall  V.  Buckeye  etc.  Asso..  122  Cal.  468,  55  Pac.  25:^;  Spreck- 
eUv.  Nevada  Bank,  113  Cal.  272,  45  Pac.  .S29,  see  also  Jennings  v. 
Bank  of  Cal.  79  Cal.  .•«»,  21  Pac.  852. 

4.  See  cases  under  note  2,  supra. 
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ital  stock,  they  can  be  sold  but  not  "issued." 
[See  Sec.  80  swpra,^  For  a  wrongful  refusal 
to  issue  certificates,  or  to  recognize  the  share- 
holder as  such  on  the  books  of  the  corporation, 
an  action  lies.  The  right  of  action  against 
the  corporation  for  a  wrongful  refusal  to  issue 
certificates  has  already  been  considered  [Sec. 
101  supra]^  the  discussion  in  this  section  is  as 
to  the  liability  of  the  corporation  for  wrongful 
refusal  to  transfer  on  the  books. 

The   law  provides   that    all   stock   may    be 
transferred    by  indorsement   and   delivery    of 
the  certifi eaten,  which   transfer  only  becomes 
complete  when  registered  on  the  books  of   the 
corporation  [C.  C.  324];  that  all  corporations 
for  profit  must  keep  "stock  transfer"  books  for 
this  purpose  [C.  C.  378]  and   an  office  where 
such   transfers  shall    be  made.     [Const.  Art. 
XII,  Sec.  14.]     It  is  therefore  the  duty  of  the 
corporation   to  each   transferee  of   a  share  of 
stock,  applying  for  that  purpose,  who  presents 
a  certificate  properly  endorsed,  or  if  no  certif- 
icates have  been  issued,  upon  demand  of   the 
transferee,  to  cause  the  transfer  to  be  entered 
on   the  books.     Quay  v.  Presidio  Co.,  82  Cal. 
1,  22  Pac.  925;   Tafft  v.  Presidio  Co.,  84  Cal. 
131,  24  Pac.  436;  Ralston  v.  Bank  of  Cal..  112 
Cal.  208,  44  Pac.  476;   People  v.  Robinson,  64 
Cal.  373,  1    Pac.   156;    Pendergast  v.  Bank   of 
Stockton,  2  Sawyer  108. 

For  a  wrongful  refusal,^  the   transferee   has 
either  of  two  remedies^an  action  in  conver- 

1  Presentment  for  transfer  and  refusal  of  corporation  to  traiiBfer 
must  be  alleged  in  the  complaint.  Edwards  v.  Sonoma  etc.  Bank,  .•» 
Cal.  136. 
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sion  for  damages^,  or  a  suit  in  equity  for  spe- 
cific performance^,  but  not  both.  [Herbert 
Craft  etc.  Bank  v.  Bank  of  Oakland,  65  Pac. 
143  (CaL,  May,  1901).]  The  action  in 
conversion  is  an  election  to  treat  title  as 
having  passed  from  the  plaintiff  to  the  corpo- 
ration; and  the  measure  of  damages  is  the 
market  value  of  the  stock  on  the  date  of  con- 
version, with  interest,  [Ralston  v.  Bank  of 
CaL,  112  Cal.  208,  44  Pac.  476,  C.  C.  3336]; 
or  where  the  action  has  been  prosecuted  with 
reasonable  diligence,  the  highest  market  value 
of  the  property  at  any  time  between  the  con- 
version and  the  verdict,  without  interest,  at 
the  option  of  the  injured  party.  C.  C.  3336; 
Fromm  v.  Sierra  Nevada  etc.  Co.,  61  Cal.  629. 

Mandamus  against  the  president  and  secre- 
tary of  the  corporation  to  compel  a  transfer 
on  the  books  will  not  lie.  Kimball  v.  Union 
W.  Co.,  44  Cal.  173;  contra,  People  v.  Crockett, 
9  Cal.  112,  decided  under  Stat.  1854,  p.  84. 

It  is  equally  actionable  for  a  corporation  to 
wrongfully  remove  a  stockholder's  name  and 
to  substitute  that  of  another.  Though  such 
an  act  does  not  divest  the  stockholder  of  his 
title,  it  reduces  the  selling  value  of  his  shares. 
[See  Stewart  ^^  Mahony  M.  Co.,  54  Cal.  149.] 
The  law  gives  him  an  election  of  remedies: 
Conyersion  for  the  market  value  of  the  stock, 
with  interest,  which  is  an  election  to  transfer 


1.  Kimball  V.  Union  W.  Co.,  44  Cal.  173,  61  Cal.  173:  Ralston  v. 
Bank  of  Cal.  112  Cal.  208,  44  Pac.  476;  Quay  ▼•  Presidio  Co.,  82  Cal  1, 
22 Pac.  925.  The  complaint  must  allege  damages  aa  a  conscMjuence  of 
•uch  refusal.    Edwards  v.  Sonoma  etc.  Bank,  59  CaT.  136. 

%   IUl«ton  ▼.  Bank  of  Cal.,  112  Cal.  208,  44  Pac.  476. 
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title  to  the  corporation  and  its  transferee, 
or  a  simple  action  for  whatever  damages  have 
been  sustained,  which  is  an  election  to  retain 
title.  Tafft  v,  Presidio  Co.,  84  Cal.  131,  24 
Pac.  463. 

It  is  the  duty  of  the  *  corporation  to  each 
stockholder  to  transfer  only  on  a  proper  en- 
dorsement or  authorization,  and  if  the  corpo- 
ration is  deceived  by  a  forgery  or  by  the 
applicant's  want  of  authority,  the  loss,  if  any, 
falls  on  the  corporation.  For  such  wrongful 
transfer  it  is  liable  to  the  stockholder  in  either 
of  the  actions  just  described.  Quay  v,  Pre- 
sidio Co.,  82  Cal.  1,  22  Pac.  925;  Tafft  v.  Pre- 
sidio Co.,  84  Cal.  131,  24  Pac.  436. 

A  pledgee  has  no  right  to  have  the  stock 
transferred  into  his  name  on  the  books  with- 
out an  express  contract  therefor  by  the  pledg- 
or. All  that  the  code  [C.  C.  324]  gives  him 
the  right  to  demand  is  that  the  fact  of  the 
pledge  be  entered  on  the  books,  which  entry 
makes  the  pledge  valid  against  all  third  par- 
ties. Spreckels  v.  Nev.  Bank,  113  Cal.  272, 
45  Pac.  329;  Herbert  Craft  etc.  Banki?.  Bank 
of  Orland,  65  Pac.  143  (Cal.,  May,  1901). 

Section     110 — Rights    and    Liabilities    of 
Transferees — Registered. 

When  stock  has  been  regularly  transferred 
on    the   books  of   the  corporation   there  is  no 
longer  any    privity    between    the    transferor 
and   the  corporation.     [Edwards  v.  Beugnot,  .. 
k         7  Cal.  162;    Nat.  etc.  Co.,  v.  Story  etc.  Co.,  Ill    " 
Cal.  531,  44  Pac.  157.]     Whether  the  transfer 
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as  between  the  parties  Vas  a  sale  or  a  pledge 
is  immaterial  in  this  connection;  if  a  pledge, 
the  pledgor  has  only  an  equity  enforcible 
against  the  pledgee  or  his  assigns.  [Id.  also 
Brewster  v.  Hartley,  37  Cal.  15.]  A  transferee 
of  stock  takes  it  and  holds  it  thereafter  sub- 
ject to  all  the  conditions  and  obligations  his 
transferor  was  liable  to.  [Visalia  etc.  R.  R. 
Go.  V.  Hyde,  110  Cal.  632,  43  Pac.  10.]  A 
transfer  on  the  books  and  the  issuance  of  new 
certificates  would  not  affect  the  right  of  the 
corporation  to  sell  the  stock  for  assessments 
already  levied  or  delinquent,  and  such  a  levy 
or  delinquency  would  therefore  be  no  valid 
defense  to  a  refusal  to  make  the  transfer. 
Craig  V,  Hesperia  etc.  Co.,  113  Cal.  7,  45  Pac. 
10;  Hawley  v,  Brumagim,  33  Cal.  394;  Atkins 
V.  Gamble,  42  Cal.  at  99. 

It  is  for  the  same  reason  that  no  lien  of  the 
corporation  on  the  stock  is  any  defense  to  a 
refusal  tp  transfer.  See  Sec.  101,  supra;  see 
also  People  v.  Crockett,  9  Cal.  112. 

Section  111 — Same — Unregistered. 

An  unregistered  transfer  does  not  make  the 
transferee  a  stockholder.  [Sec.  107  supra.] 
Until  transfer,  or  after  demand  and  refusal  of 
the  corporation  to  transfer  [People  v.  Robin- 
son, 64  Cal.  373,  1  Pac.  156],  the  transferor 
remains  personally  liable  to  the  corporation 
for  all  calls  or  assessments,  [Visalia  etc.  R.  R. 
Co.  V,  Hyde,  110  Cal.  632,  43  Pac.  10;  Gay  v. 
Dare,  103  Cal.  454,  37  Pac.  466.]  The  corpor- 
ation can  only  look  to  its  books  to  see  who  are 
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shareholders.  If,  however,  assessments  are 
levied  or  calls  are  made  between  the  time  of 
transfer  and  of  registration,  the  transferor, 
after  paying  the  same,  has  recourse  to  his 
transferee.  As  between  the  parties,  the  lat- 
ter is  the  true  owner,  and  the  orie  on  whom 
the  burden  rests.  Gav  v.  Dare,  103  Cal.  454, 
37  Pac.  466. 


j 
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ASSESSMENTS   AND    DIVIDENDS. 


Sec.  112.- ASSESSMENTS-DISTINGUISHED     FROM    CALLS. 

8ec.  113.- right  to  levy  ASSESSMENTS. 

88C.  114.-METHOD  AND  PROCEDURE. 

Skc.  I15.-DEL1NQUENT  SALE. 

Skc.  116. —SAME. 

SBC.I17.-SAME. 

Skc.  118.-C0LLECTI0N  BY  ACTION  AT  LAW. 

Skc.  119.-DIVIDENDS— FROM  WHAT  MADE. 

8ec.120.-nature  of  dividends. 

Section  1 12 — Assessments — Distinguished 

From  Calls. 

The  power  of  the  directors  of  a  corporation 
to  levy  and  collect  assessments  is  wholly  stat- 
utory [Santa  Cruz  etc.  Co.  v,  Spreckels,  65 
Cal  198,  3  Pac.  661,  802]^  but  the  power  to 
make  calls,  as  distinguished  from  assessments, 
exists  in  corporations  at  common  law.  The 
unpaid  part  of  the  purchase  price  of  stock  is 
a  simple  contract  debt  owing  to  the  corpora- 
tiou.  Arroyo  Co.  v.  Superior  Court,  92  Cal. 
47,  28  Pac.  54;  Santa  Cruz  etc.  Co.  v,  Spreck- 
els, supra. 

If  demands  by  the  corporation  for  the 
unpaid  purchase  price  of  its  stock  were  always 
designated  as  **calls"  and  the  word  "assess- 
ment" only  used  to  cover  demands  by  the 
corporation  on  its  stockholders  for  a  fund 
with  which  to  pay  expenses,  conduct  business 
or  pay  debts,  much  confusion   would   be  obvi- 
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ated.  Unfortunately  the  statute  [C.  C.  331] 
giving  corporations  the  power  to  'raise  such  a 
fund  and  prescribing  the  conditions  and  mode 
of  levy,  provides  a  similar  demand  and  mode 
of  collection  for  the  tinpaid  part  of  the  pur- 
chase price  of  stock  and  terms  both  demands 
"assessments."    C.  C.  332. 

That  this  nomenclature  does  not  destroy 
the  fundamental  distinction  between  calls  and 
assessments  is  clear.  Assessments  can  only 
be  levied  and  collected  after  one-fourth  of  the 
capital  stock  has  been  subscribed/  there  is  no 
such  condition  precedent  to  the  collection  of  a  ^ 
call.^  It  is  always  a  defense  to  an  assessment, 
that  the  corporation  has  no  debts,  liabilities 
or  obligations;^  such  a  defense  is  of  no  avail 
in  an  action  to  collect  a  call.*  Assessments 
can  only  be  collected  in  the  mode  prescribed 
by  statute.^  In  some  cases  a  simple  contract 
action  lies  to  collect  a  call.^  Again,  when  a 
corporation  contracts  to  sell  its  stock  for  less 
than  par,  and  describes  the  stock  as  **fully 
paid  and  unassessable,"  such  description  is 
taken  to  mean  that  there  is  no  liability  for 
calls,  but  will  not  be  construed  to  mean  that 
assessments  to  pay  debts  or  expenses  cannot 
be  levied.  Green  v.  Abietine  Co.,  96  Cal.  322, 
31  Pac.  100. 


1.  C.  C.  381;  San  Bernardino  Co.  v.  Merrill,  108  Cal.  490,  41  Pac. 
487. 

2.  Ventura  R.  R.  Co.  v.  Hartman,  116  Cal.  260,  48  Pac.  65. 

3.  O.  C.  331;  SuUlTan  v.  Triunfo  M.  etc.  Co.,  39  Cal.  459. 

4.  See  Chap.  XI,  supra. 

5.  Santa  Cruz  etc.  Co.  v.  Spret-kcls,  65  Cal.  193,  3  Pac,  ml,  802. 

6.  See  Chap.  XI,  supra,  for  the  statutory  method  of  eolIectiUK 
calls  where  no  absolute  contract  to  pay  is  made.  See  Also  C.  C.  332. 
8ub.  1. 
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Section  113 — Right   to    Levy    Assessments. 

The  directors^  of  any  corporation  formed  or 
existing  under  the  laws  of  this  state,  after 
one-fourth  of  the  capital  stock  has  been  sub- 
scribed, may,  for  the  purpose  of  paying 
expenses,  conducting  business,  or  paying 
debts,  levy  and  collect  assessments  upon  the 
subscribed  capital  stock.  [C.  C.  331.]  This 
power  to  levy  is  subject  to  two  limitations: 
(a)  that  no  one  assessment  must  exceed  ten 
per  cent,  of  the  amount  of  the  capital  stock 
named  in  the  articles  of  incorporation;^  (6) 
that  no  assessnaent  must  be  levied  while  any 
)ortion  of  a  previous   one  remains    unpaid. 

C.  C.  333.]  To  these  limitations  there  are 
again  exceptions;  railroad  companies  and  fire 
and  marine  insurance  companies  are  excepted 
from  both  limitations,  while  the  second  one 
does  not  apply  if  the  corporation  has  already 
exercised  its  power  to  collect  the  previous 
assessment,  or  such  assessment  has  been 
enjoined.     C.  C.  333. 

That  one- fourth  the  capital  stock  has  been 
subscribed  is  a. condition  precedent  to  the  right 
of  the  directors  to  levy  3,8sessments,^and  except 
to  pay  debts  or  expenses,  or  conduct  business, 

1  The  directors  of  a  state  bank,  after  the  bank  is  insolvent  and 
*ter  the  Bank  CommlBsIoners  have  taken  charge,  but  before  an 
•djudicatlon  of  Insolveney,  have  no  power  to  levy  assessments,  and 
M  assessment  then  levied  is  void.  Bank  of  Nat.  City  v.  Jolmson,  65 
Hai-.  383  (Cal.,  June,  1901). 

2.  C.  C.  332.  It  i8  in  making  an  exception  to  this  limitation  that 
ihc  legislature  provided  that  calls  could  be  for  the  full  amount 
unpnid. 

3.  San  Bernardino  Co.  v.  Merrill,  108  Cal.  490,  4irac.  487 


218  CORPORATIONS.  * 

no  agsessment  can  ever  be  levied.^  **Debt8" 
include  all  liabilities  of  a  corporation.*  If 
the  liability  arises  because  of  benefits  received 
under  an  ultra  vires  contract,  an  assessment 
is  leviable  to  pay  it.  Taylor  v.  North  Star 
etc.  Co.^79  Cal.  285,  21  Pac.  753;  Sullivan  v. 
Triunfo  etc.  Co.,  29  Cal.  586. 

Santa  Cruz  R.  R.  Co.  v,  Spreckels,  65  Cal. 
193,  3  Pac.  661,  802,  decided  that  assessments 
would  lie  under  these  sections  of  the  code  [C. 
C.  331-3]  on  stock,  the  purchase  price  or  par 
value  of  which  had  been  fully  paid.  The 
decision  was  by  a  divided  court  [4  to  3]  but 
has  been  accepted  as  law  by  the  subsequent 
cases.  Green  v.  Abietine  Med.  Co.,  96  Cal, 
322,  31  Pac.  100. 

The  question  who  are  liable  for  assessments, 
as  between  parties  to  a  transfer  of  stock,  has 
already  been  discussed.  Chapter  XII,  supra; 
see  also  Gay  v.  Dare,  103  Cal.  454, 37  Pac.  466. 

Section  114 — Method  and  Procedure. 

Section  331  of  the  Civil  Code  giving  to  the 
directors  the  power  to  levy  assessments 
declares  that  such  power  can  only  be  exer- 
cised as  therein  provided,  and  sets  out  in 
detail  the  acts  necessary  to  be  performed  in 
order  to  create  a  valid  assessment  and  collect 
the  same.  Such  mode  is  therefore  exclupive.^ 
[Pacific  Fruit  Co.  v.  Coon,   107  Cal.  447,    40 

1.  Sullivan  V.  Triunfo  etc.  Co.,  29  Cal.  686;  Sullivan  v.  Triunfo  etc. 
Co.,  39  Cal.  459:  Taylor  v.  Nortli  Star  ete.  Co.,  79  Cal.  285,  21  Pac.  7M. 
Younglove  v.  Stelnman,  80  Cal.  375,  22  Pac.  189. 

2.  Sullivan  v.  Triunfo  Co.,  39  Cal.  459. 

3.  An  asRtiSsinent  upon  the  shares  of  certain  stockholders,  and  not 
upon  all.  Is  void.  Kohler  v.  Agassi/.,  99  Cal.  15,  33  Pac,  741 ;  Horliort 
Cralt  Co.  Bank  v.  Bank  of  Orland,  66  Pac.  143  (Cal.,  May,  1901). 
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Pac.  542.  See  Chap.  VII,  supra.]  It  is  as 
follows:  Every  order  levying  an  assessnjent 
must  specify  the  amount  thereof,  when,  to 
whom,  and  where  payable;  fix  a  day,  subse- 
quent to  the  full  term  of  publication  of  the 
a88es6ment  notice,  on  which  the  unpaid  assess- 
ments shall  be  delinquent,  not  less  than  thirty 
nor  more  than  sixty  days  from  the  time  of 
making  the  order  levying  the  assessment,  and 
a  day  for  the  sale  of  delinquent  stock,  not 
less  than  fifteen  nor  more  than  sixty  from  the 
day  the  stock  is  declared  delinquent.    C.C.  334. 

Upon  the  making  of  the  order,  the  secretary 
shall  cause  to  be  published  a  notice  thereof; 
in  the  following  form: 

(Name  of  corporation  in  full.  Location  of 
principal  place  of  business).  Notice  is  hereby 
given  that  at  a  meeting  of  the  directors,  held 
on  the  (date),  an  assessment  of  (amount)  per 
share  was  levied  upon  the  capital  stock  of  the 
corporation  payable  (when,  to  whom,  and 
where).  Any  stock  upon  which  this  assess- 
ment shall  remain  unpaid  on  the  (day  fixed) 
will  be  delinquent  and  advertised  for  sale  at 
public  auction,  and,  unless  payment  is  made 
before,  will  be  sold  on  the  (day  appointed)  to 
pay  the  delinquent  assessment,  together ^with 
cost  of  advertising  and  expenses  of  sale. 
C.  C.  335. 

The  notice  must  be  personally  served  upon 
each  stockholder,  or,  in  lieu  of  personal  ser- 
vice, must  be  sent  through  the  mail,  addressed 
to  each  stockholder  at  his  place  of  residence, 
if  known,  and   if   not  known,    at   the   place 
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where  the  place  of  the  principal  office  of  th  e 
corporation  is  situated,  and  be  published  once 
a  week,  for  four  successive  weeks,  in  some 
newspaper  of  general  circulation  and  devoted 
to  the  publication  of  general  news,  published 
at  the  place  designated  in  the  articles  of  incor- 
poration as  the  principal  place  of  business, 
and  also  in  some  newspaper  published  in  the 
county  in  which  the  works  of  the  corporation 
are  situated,  if  a  paper  be  published  therein. 
If  the  works  of  the  corporation  are  not  within 
a  state  or  territory  of  the  United  States,  pub- 
lication in  a  newspaper  of  the  place  where 
they  are  situated  is  not  necessary.  If  there 
be  no  newspaper  published  at  the  place  desig- 
nated as  the  principal  place  of  business  of  the 
corporation,  then  the  publication  must  be 
made  in  some  other  newspaper  of  the  county, 
if  there  be  one,  and  if  there  be  none,  then  in  a 
newspaper  published  in  an  adjoining  county. 
C.  C.  336. 

Section  115 — Delinquent  Sale. 

If  any  portion  of  the  assessment  mentioned 
in  the  notice  remains  unpaid  on  the  day  speci- 
fied therein  for  declaring  the  stock  delinquent, 
the  -secretary  must,  unless  otherwise  ordered 
by  the  board  of  directors,  cause  to  be  pub- 
lished in  the  same  papers  in  which  the  notice 
of  assessment  shall  have  been  published,  a 
notice  substantially  in  the  following  form: 

(Name  in  full.  Location  of  principal  place 
of  business).  Notice.  There  is  delinquent 
upon    the    following     described     shares,    on 
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account  of  assessment  levied  on  the  (date), 
(and  assessments  levied  previous  thereto,  if 
any)  the  several  amounts  set  opposite  the 
names  of  the  respective  shareholders,  as  fol- 
lows: (Names,  numher  of  certificate,  number 
of  shares,  amount). 

And  in  accordance  with  law  (and  an  order 
of  the  board  of  directors  made  on  the  (date), 
if  any  such  order  shall  have  been  made),  so 
many  shares  of  each  parcel  of  such  stock  as 
may  be  necessary,  will  be  sold,  at  the  (partic- 
ular place),  on  the  (date)  at  (the  hour)  of 
such  day,  to  pay  delinquent  assessments 
thereon  together  with  costs  of  advertising  and 
expenses  of  the  sale. 

(Name  of  secretary  with  location  of  office). 
C.  C.  337. 

The  notice  must  specify  every  certificate  of 
stock,  the  number  of  shares  it  represents,  and 
the  amount  due  thereon,  except  where  certifi- 
cates may  not  have  been  issued  to  parties 
entitled  thereto,  in  which  case  the  number  of 
shares  ana  amounts  due  thereon,  together 
with  the  fact  that  the  certificates  for  such 
shares  have  not  been  issued,  must  be  stated. 
C/.  O.  ooo. 

The  notice,  when  published  in  a  daily 
paper,  must  be  published  for  ten  days,  exclu- 
sive of  Sundays  and  holidays,  previous  to  the 
day  of  sale.  When  published  in  a  weekly 
paper,  it  must  be  published  in  each  issue  for 
two  weeks  previous  to  the. day  of  sale.  The 
first  publication  of  all  delinquent  sales  must 


1 


CORPORATIONS. 

be  at  least  fifteen  day»  prior  to  the  day  of  sale. 

By  the  publication  of  the  noticu  the  corpo- 
ration acquires,  jurisdiction  to  sell  and  convey 
a  perfect  title  to  all  of  the  stock  described  in 
the  notice  of  sale  upon  which  any  portion  of 
the  assessment  or  costs  of  advertising  remains 
unpaid  at  the  hour  appointed  for  the  sale,  but 
must  pell  no  more  of  such  stock  than  is  neces- 
sary to  pay  the  assessments  due  and  costs  of 
sale.     C.  C.  340. 

Section  116 — Same. 

On  the  day  at  the  place  and  at  the  time 
appointed  in  the  notice  of  sale,  the  secretary 
must,  unless  otherwise  ordered  by  the  board 
of  directors,  sell  or  cause  to  be  sold  at  public 
auction,  to  the  highest  bidder  for  cash,  so 
many  shares  of  each  parcel  of  the  described 
stock  as  may  be  necessary  to  pay  the  assess- 
ment and  charges  thereon,  according  to  the 
terms  of  sale;  if  payment  is  made  before  the 
time  fixed  for  sale,  the  party  paying  is  only 
required  to  pay  the  actual  cost  of  advertising, 
in  addition  to  the  assessment.     C.  C.  341. 

The  person  offering  at  such  sale  to  pay  the 
assessment  and  costs  for  the  smallest  number 
of  shares  or  fraction  of  a  share  is  the  highest 
bidder,  and  the  stock  purchased  must  be  trans- 
ferred to  him  on  the  stock  books  of  the  corpo- 
ration, on  payment  of  the  assessment  and 
costs.     C.  C.  342. 

The  dates  fixed-  in  any  notice  of  assessment 
or  notice  of  delinquent  sale  may  be  extended 
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from  time  to  time  for  not  more  than  thirty 
days,  by  order  of  the  directors,  entered  on  the 
records  of  the  corporation;  but  no  order 
extending  the  time  for  the  performance  of 
any  act  specified  in  any  notice  is  effectual 
unless  notice  of  such  extension  or  postpone- 
ment is  appended  to  and  published  with  the 
notice  to  which  the  order  relates.     C.  C.  345. 

If,  at  the  sale  of  stock,  no  bidder  offers  the 
amount  of  the  assessments  and  costs  and 
charges  due,  the  same  may  be  bid  in  and  pur- 
chased by  the  corporation,  through  the  secre- 
tary, president,  or  any  director  thereof,  at  the 
amount  of  the  assessments,  costs  and  charges 
doe;  and  such  amount  must  be  credited  as 
paid  in  full  on  the  books  of  the  corporation, 
and  entry  of  the  transfer  of  the  stock  to  the 
corporation  must  be  made  on  the  books  there- 
of. While  the  stock  remains  the  property  of 
the  corporation  it  is  held  subject  to  the  con- 
trol of  the  holders  of  a  majority  of  the  remain- 
ing shares  [C.  C.  344],  and  the  corporation 
has  no  interest  therein  which  it  can  dispose  of 
voluntarily  or  involuntarily.  [Robinson  v. 
Gold  &  Silver  M.  Co.,  72  Cal.  32,  13  Pac.  65.] 
It  is  not  assessable,  nor  must  any  dividends 
be  declared  thereon,  but  all  assessments  and 
dividends  must  be  apportioned  upon  the  stock 
held  by  the  stockholders  of  the  corporation. 
C.  C.  343. 

The  publication  of  the  required  notice  may 
be  proved  by  the  affidavit  of  the  printer,  fore- 
man or  principal  clerk  of  the  newspaper  in 
which  th^  89.me  was  published;  and  the  afiS- 
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davit  of  the  secretary  or  auctioneer  is  prima 
facie  evidence  of  the  time  and  place  of  sale,  of 
the  quantity  and  description  of  stock  sold, 
and  to  whom  and  for  what  price,  and  of  the 
fact  of  the  purchase  money  heing  paid.  The 
affidavits  must  be  filed  in  the  office  of  the  cor- 
poration, and  copies  of  the  same,  certified  by 
the  secretary,  are  prima  facie  evidence  of  the 
facts  therein  stated.  Certificates  signed  by 
the  secretary,  and  under  the  seal  of  the  cor- 
poration, are  prima  facie  evidence  of  the  con- 
tents thereof.     C.  C.  348. 

No  assessment  is  invalidated  by  a  failure 
to  make  publication  of  the  required  notices, 
nor  by  the  non-performance  of  any  act  re- 
.  quired  in  order  to  enforce  payment  of  the 
same;  but  in  case  of  any  substantial  error  or 
omission  in  the  course  of  the  proceedings  for 
collection,  all  previous  proceedings,  except 
the  levying  of  the  assessment,  are  void,  and 
publication  must  be  begun  anew.     C.  C.  346. 

By  a  failure  to  make  publication  of  the 
delinquent  for  at  least  fifteen  days  prior  to 
the  day  fixed  for  sale  the  directors  lose  all 
power  to  collect  the  assessment  under  such 
notice,  and  are  compelled  to  commence  publi- 
cation of  notice  of  sale  anew.  San  Bernardino 
Co.  V,  Merrill,  108  Cal.  490,  41  Pac  487. 

Section  117 — Same. 

"No  action   must  be   sustained   to  recover 

k  stock  sold   for   delinquent   assessments  upon 

the  ground  of   irregularity  in  the  assessment, 

irregularity  or  defect  of  the  notice  of  sale  or 
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irregularity  or  defect  in  the  sale,  unless  the 
party  seeking  to  maintain  such  action  first 
pays  or  tenders  to  the  corporation,  or  the  par- 
ty holding  'the  stock  sold,  the  sum  for  which 
the  same  was  sold,  together  with  all  subsequent 
assessments  which  may  have  been  paid  there- 
on, and  interest  on  such  sums  from  the  time 
they  were  paid;  and  no  such  action  must  be 
Bustaified  unless  the  same  is  commenced  by  the 
filing  of  a  complaint  and  the  issuing  of  a  sum- 
mons thereon  within  six  months^  after  such 
sale  was  made."  [C.  C.  347.]  No  purchaser 
of  the  stock  under  an  order  of  sale  insufficient- 
ly noticed  would  get  an  indefeasible  title,  yet 
the  sole  mode  of  redemption  is  by  payment  of 
the  assessment  and  costs  to  such  purchaser, 
and  such  offet  to  redeem  must  be  made  with- 
in a  reasonable  time  or  the  right  of  redemp- 
tion is  lost.  [Burham  v.  S.  F.  Fuse  Mfg.  Co., 
76  Cal.  26,  17  Pac.  939;  Say  re  v.  Citizens  Gas 
etc.  Co.,  69  Cal.  207,  10  Pac.  408.]  Without 
a  similar  offer  before  such  a  sale  had  been 
made,  the  corporation  could  not  be  enjoined 
from  completing  the  sale,  because  the  assess- 
ment  is  valid.  Burham  v,  S.  F.  Fuse  Mfg.  Co., 
76  Cal.  26,  17  Pac.  939;  C.  C.  346. 

This  section  [C.  C.  347]  applies  only  to 
actions  to  set  aside  assessments  irregularly 
levied;  it  has  no  application  to  actions  to 
restrain  the  collection  of  a  void  assessment. 
Herbert  Craft  etc.  Bank  v.  Bank  of  Oakland, 
65  Pac.  143  (Cal.,  May,  1901). 


1  See  Herbert  Craft  Co.  Bank  v.  Bank  of  Orland,  65  Pac.  143  (ChIm 
May,  1901). 

CORP.   LAW   8 
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Section  118 — Collection  by  Action  at  Law. 

**0n  the  day  specified  for  declaring  the 
stock  delinquent,  or  at  any  time  .subsequent 
thereto  and  before  the  sale  of  the  delinquent 
stock,  the  board  of  directors  may  elect  to 
waive  further  proceedings  for  the  collection  of 
the  delinquent  assessments,^  or  any  part 
thereof,  by  sale  of  the  stock  as  provided  by 
statute  [C.  C.  331-348]  and  may  elect  to  pro- 
ceed by  action  to  recover  the  amount  of  the 
assessment  and  the  cost  and  expenses  already 
incurred,  or  any  part  thereof."     C.  C.  349. 

There  are  thus  two  remedies  for  unpaid 
assessments,  one  by  a  sale  of  the  stock,  the 
other  by  a  personal  action  at  law.^  These 
remedies  are  alternative,'  and  the  personal 
remedv  never  lies  in  a  case  where  the  direc- 
tors,  by  failure  to  notice  or  publish,  have  lost 
the  power  to  collect  by  a  delinquent  sale 
founded  on  such  notices.  San  Bernardino 
Co.  V.  Merrill,  108  Cal.  490,  41  Pac.  487. 

In  an  action  to  collect  an  assessment,  the 
burden  of  proving  the  assessment  valid  in  all 
respects  is  on  the  corporation-plaintiff.* 

The  corporation  has  as  against  the  delin- 
quent owner  and  his  transferees  with  notice,  a 
general  lien  on  the  stock  for  the  unpaid  assess- 


1  Not  until  the  asseBRment  is  delinquent  can  the  directors  make  the 
election  to  proceed  by  personal  action.  Bank  of  Nat.  City  v.  John- 
son, 65  Pac.  383  (Cal.,  June,  1901). 

2  San  Joaquin  Co.  v.  Beecher,  101  Cal.  70,  35  Pac.  349;  Cal.  Hotel 
Co.  V.  CttUender,  94  Cal.  120,  29  Pac.  859;  Santa  Cruz  et«.  Co.  v. 
Spreckels,  65  Cal.  198,  3  Pac.  661-802. 

S  In  re  So.  Mountain  C.  M.  Co.,  8  Sawyer  366.  This  case  reyersea 
a  dictum  in  in  re  So.  Mountain,  etc.  Co.,  7  Sawyer  .'JO. 

4  Pac.  Fruit  Co.  v.  Coon,  107  Cal.  447,  40  Pac.  ,542;  Santa  Criw 
t^.  Co.  V.  SprecKels,  65  Cal.  193,  3  Pac.  661,  803. 
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meiit  and  costs,^  but  unless  there  be  a  valid 
by-law  to  that  effect  together  with  a  notice 
thereof  on  the  certificate,  such  lien  is  not 
assertahle  against  a  transferee  for  value  with- 
out notice.^  Where  such  a  lien  exists,  it  is 
not  dependent  on  continued  possession;  all 
transferees  take  subject  to  it.  [Craig  v,  Hes- 
peria  etc.  Co,  112  Cal.  7,  45  Pac.  10.]  It  has 
already  been  seen  that  it  is  for  this  reason, 
that  such  a  lien  is  no  defense  to  an  action  for 
refusal  to  transfer  the  stock  on  the  books  or 
issue  new  certificates.  [Sec.  109,  supra,^  The 
lien  is  not  on  the  certificates,  but  on  the  stock, 
and  the  certificate  is  not  a  negotiable  instru- 
ment so  as  to  allow  .an  innocent  transferee 
for  value  to  take  it  freed  from  liens  or  other 
equities.  Atkins  v.  Gamble,  42  Cal.  at  99; 
Sherwood  v.  Meadow  Valley  etc.  Co.,  50  Cal. 
412;  Swim  v.  Wilson,  90  Cal.  at  129,  27  Pac. 
33;  Craig  v.  Hesperia  etc.  Co.,  113  Cal.  7,  45 
Pac.  10. 

The  two  great  distinguishing  features  of  the 
California  law  as  to  calls  and  assessments  are 
(a)  that  each  of  them  can  be  collected  by 
forced  sale  of  the  stock  and  (b)  that  assess- 
ments can  be  collected  by  personal  action  at 
law.  Neither  feature  existed  at  common  law. 
Santa  Cruz  etc.  Co.  v.  Spreckels,  65  Cal.  193, 
3  Pac.  661-802;  see  also  Spurgeon  v,  Santa 
Ana  Co.,  120  Cal.  71,  52  Pac.  140. 


;  1    Iiankerehim  Co.  v.  Herberger,  82  Cal.  600,  23  Pac.  134. 

I  2    Crafg  v.  Hesperia  etc.   Co.,  113  Cal.  7,  46  Pac.  10;  Lankershlm 

Co.  T.  Herberger,  82  Cal.  600,  23  Pac.  134,  dictum;  see  Chap.  XII, 
■upra.    Anglo  Bank  y.  Granger''8  Bank,  63  Cal.  359. 
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Section  119 — Dividends — From  What  Made. 

Dividends  must  not  be  made  except  from 
the  surplus  profits  arising  from  the  business 
of  the  corporation.  [C.  C.  309.]  "Surplus 
profits"  means  net  earnings,  that  is  to  say,  the 
excess  of  receipts  over  expenditures.  [People 
v.  Savings  Union,  72  Cal. '199,  13  Pac.  498; 
Excelsior  Co.  v.  Pierce,  90  Cal.  131,  27  Pac. 
144.]  "Receipts"  means  money  or  property 
actually  received — what  has  not  been  received, 
though  due  and  owing  and  secured,  is  not  yet 
"receipts"  or  profits.  Interest  upon  the  loans 
or  investments  of  a  savings  bank,  that  has 
matured  and  accrued,  but  which  has  not  been 
collected  and  received  in  money,  is  not 
receipts  or  "profits,"  and  dividends  cannot  be 
declared  thereon.  [People  v.  Savings  Union, 
72  Cal.  199,  13  Pac.  498.]  "Expenditures" 
means  ordinary  operating  expenditures.  It  is 
fully  explained  in  Excelsior  M.  &  W.  Co.  v. 
Pierce,  90  Cal.  131,  27  Pac.  144. 

In  that  case,  the  corporation  had  started 
business  by  purchasing  a  mine,  part  of  the 
price  of  which  was  an  assumption  of  the  debts 
of  the  former  owners,  amounting  to  some 
$173,000.  The  corporation's  earnings  in 
excess  of  its  ordinary  expenditures,  interest 
on  its  debt  and  sinking  fund  account  were 
some  $450,000.  The  directors  expended  one 
hundred  thousand  dollars  in  permanent 
improvements  and  '  declared  a  dividend 
amounting  to  $226,000.  To  pay  this  dividend, 
they  were  compelled  to  borrow,  as  they  had 
used  the  money  received  in  the  course  of  busi- 
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ness  to  pay  for  the  betterments.  The  corpora- 
tion brought  this  action  against  the  directors 
for  wrongfully  declaring  and  paying  dividends, 
basing  its  case  on  the  assumption  that  the 
debt  originally  incurred  and  the  betterments 
must  be  paid  for,  before  there  could  be  any 
surplus,  out  of  which  to  declare  dividends. 

The  decision  was  for  the  directors.  It  was 
held  "that  surplus  profits  mean  net  earnings; 
that  after  deducting  from  gross  earnings  the 
ordinary  expenditures,  interest  on  its  debt 
and  an  appropriate  sinking  fund,  the  reinain- 
der  is  net  earnings  out  of  which  dividends 
may  be  declared.  A  corporation  need  not 
pay  all  its  debts  before  it  can  declare  a  divi- 
dend. That  it  borrowed,  in  this  case,  to  pay 
dividends  only  means  that  it  used  its  surplus 
in  its  business  for  betterments  and  borrowed 
that  amount  again.  It  is  the  same  as  if  it 
had  borrowed  for  betterments  only." 

Under  the  holding  in  this  case,  corporations 
can  declare  stock  dividends.  If  the  corpora- 
tion instead  of  borrowing,  had  sold  part  of  its 
un taken  shares  to  raise  the  money  to  pay  the 
dividends,  no  objection  could  have  been  urged. 
It  would  only  be  another  form  of  realizing  on 
its  assets.  And  if  it  could  raise  the  money 
by  selling  the  shares,  it  could  have  given 
them  directly  to  the  shareholders  for  the  same 
purpose. 

If  directors  make  dividends  other  than 
from  the  surplus  profits,  their  act  is  a  divid- 
ing and  withdrawing  of  the  capital  stock  and 
is  prohibited  by  law.      [C.  C.  309;  People  v. 
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Savings  Union,  72  Cal.  199,  13  Pac.  498; 
Excelsior  Co.  v.  Pierce,  90  Cal.  131,  27  Pac. 
44.]  The  penalty  for  such  an  act  is  two-fold. 
Civilly,  the  directors  under  whose  adminis- 
tration such  dividing  and  withdrawing  took 
place  (except  those  who  caused  their  dissent 
to  be  entered  on  the  minutes  of  the  directors 
at  the  time,  or  were  not  present  at  the  meet- 
ing at  which  the  resolution  was  passed)  are 
in  their  individual  or  private  capacity,  jointly 
and  severally  liable  to  the  corporation  and  to 
its  creditors  to  the  full  amount  of  the  capital 
stock  so  divided,  withdrawn,  paid  out,  or 
reduced.  [C.  C.  309.]  Criminally,  every 
director  who  concurs  in  any  vote  or  act  of  the 
board  authorizing  such  a  dividend,  is  guilty 
of  a  misdemeanor.     Pen.  C.  660,  sub.  1. 

Section  120 — Nature  of  Dividends. 

Dividends  accrue  to  the  person  who  is  owner 
of  the  stock  when  the  dividend  was  declared; 
"owner"  means  the  holder  of  the  legal  title. 
[Dow  V.  Jones  &  Curry  M.  Co.,  31  Cal.  630.; 
Dividends  payable  on  stock  held  by  a  marriec 
woman  may  be  paid  to  her,  her  agent  or 
attorney  as  if  she  were  unmarried.  [C.  C. 
325.] 

The  right  to  receive  future  dividends  is 
an  incident  of  the  ownership  of  stock  and 
passes,  by  implication,  with  the  transfer  of 
the  legal  title.  [Dow  v.  Jones  etc.  Co.,  swpra] 
It  is  perfectly  valid,  however,  in  transferring 
stock  to  expressly  reserve  to  the  transferor 
the  right  to  dividends   that   may   be   subse- 
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quently  declared.     Calkins  v.  Equitable  etc. 
.Ass'n,  126  Cal.  531,  59  Pac.  30. 

A  stockholder  has,  as  against  the  corporation, 
no  present  interest  in  the  surplus  profits, 
until  they  have  been  declared  in  the  form  of  a 
dividend.  Harris  v.  S.  F.  Sugar  Co.,  41  Cal. 
393;  Zellerbach  v.  AUenberg;  99  Cal.  57,  33 
Pac.  786. 

No  action  by  a  stockholder  against  the  cor- 
poration to  obtain  his  share  of  the  undivided 
profits  lies  until  a  dividend  has  been  declared ; 
surplus  profits  are  not  a  liability  of  the  cor- 
poration to  the  stockholder.  [Harris  v,  S.  F. 
Sugar  Co.,  41  Cal.  393.]  The  declaring  or 
non-declaring  of  a  dividend  is  within  the  dis- 
cretion of  the  directors.  Courts  will  not 
interfere,  except  for  fraud.  Zellerbach  v. 
AUenberg,  99  Cal.  57,  3S  Pac.  786. 

After  a  dividend  has  been  declared,  it  is  a 
debt  of  the  corporation,  but  a  demand  upon 
the  corporation  to  pay  and  its  refusal  so  to 
do,  is  a  condition  precedent  to  bringing  an 
action  to  collect  it.  [Bills  v.  Silver  King  M'g. 
Co.,  106*Cal.  9,  39  Pac.  43  {dictum);  Ralston 
V.  Bank  of  Cal.,  112  Cal.  208,  44  Pac.  476.] 
Such  a  demand  must  be  made  within  two 
years  or  the  action  is  outlawed.  Per  Beatty, 
C.  J.,  in  Bills  V.  Silver  King  M'g.  Co.,  106  Cal. 
9,  39  Pac.  43. 

Dividends  are  to  be  apportioned  upon  the 
stock  held  by  the  stockholders.  Unissued 
«tock,  or  stock  the  legal  or  beneficial  ownership 
of  which  is  in  the  corporation,  is  not  antitlecj 
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to  share  in  dividends,  nor  must  it  be  counted 
in  apportioning  dividends.  [C.  C.  343.]  For. 
a  similar  rule  as  to  assessments,  see  pection 
116  supra. 
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Sec.  121-CORPORATE  MEETINGS-NECESSITY  OF. 

Sec.  122-SAME— how  CALLED. 

Sec.  123- voting— person  ENTITLED. 
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Sec.  127 -voting  TRUSTS. 

Sec.  128-CDMULATIVE  VOTING. 

Section    121 — Corporate    Meetings — Neces- 
sity OF. 

Such  powers  as  by  charter  or  by-law  are 
given  to  the  stockholders  can  only  be  exer- 
cised by  thpm  at  a  meeting,  lawfully  assem- 
bled and  noticed.  [C.  C.  318.]  This  meet- 
ing is  termed  a  meeting  of  the  corporation. 
[C.  C.  311.]  All  acts  done  at  a  meeting  not 
properly  called  or  assembled  are  not  corporate 
acts  and  of  no  validity  in  any  sense/  except, 
it  may  be  in  a  particular  case,  to  create  an 
estoppel  against  the  persons  present  and  vot- 
ing. See  In  re  Collateral  L.  &  S.  Bank,  5 
Sawyer  331. 

Every  corporation  has  power  to  provide  by 
by-law,  where  no  other  provision  is  specially 

1.  8au  Baenaventura  etc.  Co.v.  Vassault,  50  Cal.  534;  Zlon  M.  B. 
Church  V.  Hilary,  51  Cal.  155:  Ewing  r.  OroviUe  Mining  Co.,  5G 
C»l.  Gtt. 
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made,  for  the  time,  place,  and  manner  of  call- 
ing and  conducting  its  meetings  [C.  C.  303, 
sub.  1];  for  the  number  of  stockholders  consti- 
tuting a  quorum  [C.  C.  303,  sub.  2], and  for  dis- 
pensing with  notice  of  all  regular  meetings  of 
the  stockholders.     [C..  C.  303,  sub.  l.J 

Unless  by  by-law  the  corporation  has  dis- 
pensed with  notice  of  its  regular  meetings, 
no  meeting,  regular  or  special,  can  be  legally 
assembled,  without  actual  or  constructive 
notice  to  all  the  stockholders.  If  a  by-law 
provides  that  the  regular  meeting  shall  be 
held  on  a  certain  day  of  each  year,  but  does 
not  also  state  the  hour  of  day,  such  a  by-law 
is  not  constructive  notice  of  the  meeting. 
Any  notice  which  names  the  day,  but  not  the 
hour,  of  meeting  is  not  a  sufficient  notice. 
San  Buenaventura  etc.  Co.  v.  Vassault. 

If  there  be  any  customary  mode  of  calling 
a  meeting  and  slich  custom  is  known  to  all 
the  members  or  stockholders,  a  meeting  called 
without  such  notice  and  without  actual  notice 
is  not  a  legal  meeting  and  its  acts  are  void. 
Zion  M.  E.  Church  v.  Hilary,  51  Cal.  155. 

When  notices  of  meeting  are  sent  through 
the  mail,  the  presumption  is  that,  if  properly 
stamped  and  addressed,  they  were  received, 
and  in  the  absence  of  proof,  such  presumption 
is  conclusive.  Stockton,  etc.  Works  v.  Houser, 
109  Cal.  1,  41  Pac.  809. 

Section  122 — Same — How  Called. 

The  meetings  of  the  stockholders   must  be    i 
hold  at  the  office  or  principal  place  of  business    | 
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of  the  corporation    [C.  C.  319]  and  must  be 
called  by  the  person  or  persons  designated  in 
the   by-laws.     [C.    C.  303,     sub.   1.]     If   the 
by-laws  make  no   provision  for   calling  meet- 
ings or  if  from  any  cause  there  is   no  person 
authorized  to  call  or  preside  at  a  meeting  of 
the  corporation,  any    justice  of   the  peace  of 
the  county  where  such    corporation    is  estab- 
lished may,   on   writfen  application  of   three 
or  more  of  the  stockholders  or  of  the  members 
thereof,  issue  a  warrant  to  one  of    the  stock- 
holders or  members,   directing  him   to  call  a 
meeting  of   the    corporation    by   giving    the 
notice  required,   and  the  justice  may,   in  the 
same  warrant,  direct  such   person  to   preside 
at  such  meeting  until   a  clerk  is  chosen  and 
qualified,  if  there  be  no  other  officer   present 
legally    authorized  to  preside   thereat.     The 
application  of  a   number  of  stockholders  less 
than  three,  but  holding  a  majority  of  the  cap- 
ital stock,  has  the  same  effect  as  an  applica- 
tion by  three  or  more   stockholders  or  mem- 
bers.    C.  C.  311. 

When  all  the  fetockholders  or  members  are 
present  at  any  meeting,  however  called  or 
notified,  and  sign  a  written  consent  thereto 
on  the  record  of  such  meeting,  the  doings  of 
such  meeting  are  as  valid  as  if  had  at  a  meet- 
ing legally  called  and  noticed  [C.  C.  317, 
318];  except  as  to  those  acts  for  which  previ- 
ous notice  of  meeting  is  expressly  made  by 
statute  or  by  the  constitution  a  condition 
precedent.  Art  XII,  Sec.  11.  See  Ewing  v. 
OroviUe    Mfg.  Co.,    56    Cal.    649;    and   note 
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that  C.  C.  318  refers  only  to  regular  meetings 
of  the  corporation. 

Any  regular  or  called  meeting  of  the  stock- 
holders or  members  may  adjourn  from  day  to 
to  day,  or  time  to  time,  if  for  any  reason  there 
is  not  present  a  majority  of  the  subscribed 
stock  or  members,  or  no  election  had — such 
adjournment  and  the  reasons  therefor  being 
recorded  in  the  journal  of  proceedings  of  the 
board  of  directors.     C.  C.  312. 

At  all  elections  or  votes  had  for  any  pur- 
pose there  must  be  a  majority  of  the  sub- 
scribed capital  stock,  or  of  the  menabers 
represented  either  in  person  or  by  proxy  in 
writing.  C.  C.  312.  For  voting  in  general 
see  Sec.  123,  post.  For  contesting  elections  of 
directors  see  chapter  XVI,  post. 

Section  123 — Voting — Person  Entitled. 

By  a  recent  amendment  to  section  312, 
Civil  Code  [In  effect  July  1,  1901],  the  legis- 
lature has  declared  its  will  to  be  that  every 
stockholder  having  stock  in  his  own  name  on 
the  stock  books  of  the  corporation  at  least 
ten  days  prior  to  an  election  is  entitled  to 
vote.  This  is  an  intentional  and  radical 
change  in  the  law  as  it  existed  in  this  state 
from  the  adoption  of  the  codes  in  1872  to  the 
present  year. 

Before  the  codes  were  adopted,  the  real 
owner  of  the  stock  was  entitled  to  vote  it, 
regardless  of  the  fact  that  it  stood  on  the 
books  of  the  corporation  in  the  name  of 
another.     [People  v.  Hill,  16  Cal.  113.]     This 
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was  settled  by  a  case  which  decided  that  stock 
which  was  partnership  assets,  and  stood  on 
the  books  of  the  corporation  in  the  name  of 
the  deceased  partner  should  be  voted  by  the 
surviving  partner  and  not  by  the  administra- 
tor of  the  deceased.  [Id.]  Under  this  ruling,  as 
between  contestants  for  the  right  to  vote,  the 
books  of  the  corporation  are  of  slight  import- 
ance. 

The  codes  of  1872  modified  the  rule  by  pro- 
viding that  only  a  ''bona  fide"  stockholder 
having  stock  in  his  own  name  on  the  stock 
books  of  the  corporation  at  least  ten  days 
prior  to  the  election  shall  have  the  right  to 
vote.  The  effect  of  this  modification  was  not 
clearly  seen  until  the  Supreme  Court  had 
passed  upon  it  a  number  of  times.  In  Stuart 
V,  Mahoney  Min.  Co.,  54  Cal.  149,  it  was 
decided  that  one  in  whose  name  stock  stood 
on  the  books,  but  of  which  he  was  a  bare 
trustee  with  no  beneficial  interest,  could  not 
vote  the  stock.  It  was  held  that  he  was  not  a 
"bona  fide"  stockholder.  Peoples.  Robinson, 
64  Cal.  373,  1  Pac.  156,  holds  that  an  unreg- 
istered transfer  of  stock  by  indorsement  and 
delivery  of  the  certificate  does  not  entitle  the 
transferee  to  vote,  which  decision  means  that 
such  transferee  is  the  bona  fide  owner,  but  not 
the  bona  fide  stockholder  that  the  statute 
requires.  It  decides  that  the  transferor  in 
the  such  case  is  the  bona  fide  stockholder  under 
statute.^ 

1.  The  onlj  distinction  between  such  a  transferor  and  the  bare 
trustee  In  the  previous  case.  Is  that  the  transferor  still  has  an 
interest  in  the  stock,  for  if  called  upon  for  assessments,  the  trans- 
feree most  Indemnify  him. 
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Dulin    V.   Pacific  Wood  &   Coal    Co.,    103 
Cal.  357,  35  Pac.  1045,  37  Pac.  207,  applies  to 
unregistered  pledges   of  stock   the  same  rule 
that   the  Robinson    case,    supra,    applied  to 
unregistered  sales,   holding   that  the   pledgor 
in  such  case,  not  the  pledgee,  has  the  right  to 
vote.     Then   comes    the    celebrated    case    of 
Smith  V.  San  Francisco  &  North  Pacific  R.  R. 
Co.,  115  Cal.  584,  47    Pac.   582,   which  sets 
forth   exhaustively  the  law   on  this    im^port- 
ant  subject,  and  which  case  is  a  monument  to 
the  legal  learning,  of  both   Justice  Harrison, 
who  delivered  the  opinion,  and  of  the  attorney 
of  the  successful  party. 

In  deciding  that  one  who  had  no  interest  in 
the  ownership  of  stock,  but  in  whose  name 
it  stood  on  the  books — in  other  words  one  who 
was  a  mere  dummy — did  not  have  the  right 
to  vote,  the  court  took  the  opportunity 
to  [Smith  case,  supra,']  fully  explain 
the  meaning  of  the  code  rule  that 
only  "bona  fide  stockholders  on  the 
books"  could  vote.  It  is  perfectly  true,  says 
the  court,  that  a  person  can  be  a  bona  fide 
stockholder  without  being  "owner,"  as  for 
example,  a  trustee  of  an  express  trust,  or  a 
pledgee  who  has  been  authorized  to  have  him- 
self registered  on  the  books  as  transferee,  and 
has  done  so,  but  a  dummy  is  neither  a  bona 
fide  stockholder  nor  an  "owner."  The  stat- 
L  ute  allows  all  bona  fide  stockholders  to  vote, 
irrespective  of  who  is  owner.  The  legislature 
in  1872  [C.  C.  312  original]  intentionally 
changed  the  right  to  vote  from   the   "owner" 
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to  the  bona  fide  bLockholder,  and  when  it  did 
so  it  had  in  mind  the  early  decision  that  the 
real  "owner"  whether  registered  or  not,  could 
vote.  The  rule  now  is  that  others  besides 
'^owners"  can  be  stockholders,  but  only  such 
stockholders  as  are  "bona  fide"  can  vote. 

Supplementing  this  last  sentence^  by  decid- 
ing that  "stockholders"  here  means  the  per- 
son whose  name  is  registered  on  the  books  as 
owner;  and  that  every  such  person,  except 
a  mere  dummy,  is  "bona  fide"  a  stockholder, 
the  court  announced  a  simple  rule,  covering 
all  the  possible  contentions  as  to  the  meaning 
of  the  statute,  and  at  the  same  time  affirming 
and  explaining  its  own  former  holdings. 
Smith  case,  supra. 

The  commissioners  for  the  revision  and  re- 
form of  the  law  (1901),  did  not  approve  of  the 
wisdom  of  the  law  as  thus  interpreted,  and  for 
the  purpose  of  giving  to  persons  whose  names 
appear  on  the  books  as  owners  the  right  to 
vote,  and  to  take  away  from  the  election  offi- 
cers the  authority  to  deny  such  stockholders 
the  right  to  vote,  on  the  claim  that  for  some 
reason  they  are  not  bona  fide  stockholders,^ 
proposed  to  the  legislature  to  omit  the  words 
'*bona  fide"  before  "stockholders"  in  the  stat- 
ute.^ As  this  suggestion  was  embodied  in  the 
bill  to  revise  the  Civil  Code,  which  bill  passed 
"en  6ioc,"   we  are  now  compelled  to  say  that 


1.  Report  of  the  commissioners,   rcspectlnj?  the  Civil  Code  (1901) 
p.  31. 

2.  Stat.  1901,  p.  332,  State  ed. 
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the     legislature     approved    of     the    change, 
whether  we  believe  that  statement  or  not. 

The  apparent  result  of  this  latest  change  is 
to  give  the  right  to  vote  to  the  owner  of  the 
stock  whose  name  appears  as  such  on  the 
books  of  the  corporation,  and  to  deny  it  both 
to  the  owner,  if  he  is  not  so  registered,  and 
to  everybody  else.^ 

Section  124 — Abnormal  Owners. 

There  are  certain  persons  who  though  reg- 
istered and  holding  the  legal  title  to  stock, 
together  with  the  full  or  partial  beneficial 
interest  are  yet  for  other  reasons  not  allowed 
to  vote.     Such  persons  are  abnormal  owners. 

The  shares  of  stock  of  the  estate  of  a  minor, 
or  insane  person,  are  to  be  voted  by  his  guar- 
dian.    C.  C.  313. 

A  married  woman  may  give  a  valid  proxy, 
touching  any  of  the  shares  of  stock  standing 
in  her  name  on  the  books  of  the  corporation, 
which  proxy  is  valid  without  the  signature  of 
her  husband.     C.  C.  325. 

One  who  though  registered  as  owner,  holds 
as  trustee  for,  or  pledgee  from,  the  corpora- 
tion, cannot  vote  it  for  any  purpose.  Brews- 
ter V,  Hartley,  37  Cal.  15.  And  when  a  cor- 
poration has  taken  and  holds  the  title  to  its 
own  stock,  such  stock  being  subject  to  the 
will  of  a  majority  of  the  remaining  shares, 
cannot  be  voted  for  any  purpose  or  counted 
for  the  purpose  of  making  or  breaking  a  quo- 

3.  Compare  C.  C.  585,  n^lattng  to  registration  on  the  booka  of  min- 
ing corporations  of  the  names  of  the  real  owners  of  the  stock. 


ABNORMAL  OWNERS.    Chap.  XIV    Sec.  135.      241 

ram.    C.  C.  344.     Robiuson  i;.  Gold  and  Sil- 
ver Mining  Co.,  72  Cal.  32,  13  Pac.  65. 

The  voting  power  of  shares  belonging  to  the 
estate  of  a  deceased  devolves  by  operation  of 
law  on  the  administrator  or  executor.  No 
formal  transfer  to  such  personal  representa- 
tive is  necessary.  C.  C.  313.  Market 
Street  Railroad  Co.  v.  Hellman,  109  Cal.  571, 
42  Pac.  225. 

Section  125 — Same — Extent  of  Right. 

The  power  to  vote  is  an  incident  to  stock- 
holding, and  an  incident  that  is  given  by  the 
charter  or  general  law,  not  by  the  corpora- 
tion. [C.  C.  312,  Const.  Art.  XII,  Sec.  12.] 
It  is  not  possible  for  a  corporation,  either  by 
by-law,  resolution  or  contract,  to  confer  vot- 
ing power  on  one  who  is  not  a  stockholder,  or 
to  deny  such  power  to  one  who  is.  [Brewster 
t?.  Hartley,  37  Cal.  15]  Nor  can  the  corpo- 
ration narrow  or  enlarge  the  extent  of  the 
right  to  vote  thus  given  by  statute. 

Section  126 — Proxies. 

The  same  section  of  the  code  which  gives  to 
stockholders  the  right  to  vote,  declares  that 
this  right  can  be  exercised  in  person  or  by 
proxy  in  writing,^  and  contains  no  limitation 
as  to  who  that  proxy  may  be.  The  stockhold- 
er's choice  of  a  proxy  is  thus  unlimited,  and 
cannot  be  controlled  or  conditioned  by  the 
corporation.^    Therefore,  a  by-law  of  the  cor- 

1.  Section  312,  C.  C,  Stuart  v.  Mahoney  MIn.  Co.,  54  Cal.  149. 

2.  DuUn  V.  Pacific  Wood  &  Coal  Co.,  103  Cal.  357,  35  Pac.  1045, 
» Pac.  307:  People's  et<;.  Bank  v.  Superior  Ct.,  104  (?al  649,  38  Pac. 
tf2;  Smith  v.  S.  P.  &  N.  P.  K.  R.  Co.,  115  Cal.  584,  47  Pac.  582. 
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poration  that  only  a  stockholder  can  be  the 
proxy  of  another  is  void  as  an  attempted  lim- 
itation on  the  power  to  select  a  proxy .^  The 
fact  that  another  section  of  the  code  [C.  C. 
803]  gives  corporations  power  to  regulate  by 
by-law  the  "mode  of  voting  by  proxy"  does 
not  give  them  the  power  to  restrict  the  choice 
of  proxies.  Peoj)le's  etc.  Bank  v.  Superior 
Court,  104  Cal.  649,  38  Pac.  453;  Smith  v.  S. 
F.  Sl  N.  p.  R.  R.  Co.,  115  Cal.  584,  47  Pac. 
582. 

Section  127 — Voting  Trusts. 

The  power  of  the  stockholder  to 
separate  the  voting  power  of  the  stock 
from  the  ownership  of  it  comes  from 
the  right  to  vote  by  proxy. ^  If  the  purpose 
for  which  the  voting  power  is  transferred  is 
legal — and  it  is  legal  unless  the  purpose  is 
inimical  to  the  business  interests  of  the  cor- 
poration—the transfer  is  perfectly  valid,  and 
neither  the  corporation  nor  any  other  stock- 
holder or  creditor  can  object.''  If  in  addition 
the  transfer  is  founded  on  a  valid  considera- 
tion, it  is  a  contract  that  can  be  specifically 
enforced,  and  being  a  power  coupled  with  an 
interest,  cannot  be  revoked  at  will.  Smith  r. 
S.  F.  &  N.  P.  R.  R.  Co.,  115  Cal.  584,  47  Pac. 
582. 

*'There  is  no  doubt,"  says  the  court  in 
Dulin  V.  Pacific  W.  &  C.  Co.,  103  Cal.  357,  37 

:?.    IN'opic's  etc.  15.1  Ilk  V.  Superior  (^t.,  104  Cal.  &49,  38  Par.  45. 

4.  Siuitli  V.  S.  F.  &  N.  V.  U,  R.  (J,,.,  115  Cal.  584,  47  Pac.  582. 

5.  Dullnv.    Mahoin'.v    Miii.    Co.,  103  Cal.  aOT,  35  Pac.  1045,  37  Pnc. 
2(17;  Siuitli  V.  S.  F.  A  S.  V.  It.  K.  Co.,  115  ChI.  584,  47  Pac.  582. 
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Pac.  207,  "that  a  stockholder  can  make  a  val- 
id agreement  in  writing  to  confer  upon  anoth- 
er his  right  to  vote  by  giving  a  written  proxy. 
If  made  for  a  good  donsideration,  such  con- 
tract ia  enforcible.  It  is  not  against  any  pub- 
lic policy." 

On  the  other  hand,  no  stockholder  or  direc- 
tor can  make  a  valid  contract  that  he  (per- 
sonally) will  vote  in  a  certain  manner  [/ci.], 
for  such  a  sale  of  his  vote  deprives  him  of  the 
right  to  use  his  discretion,  which  discretion 
the  corporation  is  entitled  to  rely  on. 

The  stockholder,  if  he  sees  fit,  can  vote 
against  what  he  believes  to  be  the  best  inter- 
ests of  the  corporation;  that  is  his  privilege. 
The  proxy  can  do  the  same;  he  can  use  his 
power  against  the  wishes  of  the  owner  or  the 
interest  of  the  corporation  if  he  desires.  The 
law  makes  no  objection  in  either  case.  Public 
policy  is  satisfied  if  the  voter  had  discretion 
in  voting,  and  with  the  use  he  makes  of  his 
discretion  has  no  concern.  But  public  policy 
does  condemn  and  refuses  to  enforce  any  con- 
tract by  which  the  voter,  whether  he  be  own- 
er or  proxy,  is  to  be  deprived  of  his  discretion. 
If  the  owner  for  a  consideration  binds  himself 
to  vote  in  a  certain  way,  the  law  presumes 
that  the  person  who  bought  the  vote  has  some 
purpose  hostile  to  the  corporation,  on  the  the- 
ory that  he  would  not  have  paid  a  stockholder 
to  vote  for  the  corporation's  best  interest, 
which  is  necessarily  the  best  interest  of  the 
stockholder  also.  Smith  v.  S.  F.  &  N.  P.  R. 
R.  Co.,  115  Cal.  584,  47  Pac.  582.  j  I 
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If  the  purpose  for  which  the  vote  i&  bought 
or  sold  to  a  proxy  is  that  the  proxy  shall 
intentionally  vote  against  the  interest  of  the 
corporation,  public  policy  condemns  that  con- 
tract twofold,  first,  because  it  deprives  the  vot- 
er of  his  discretion,  and  second,  it  is  intended 
as  a  wrong  to  the  corporation.  Like  all  con- 
tracts to  do  a  wrong  to  a  third  party,  it  is 
uneriforcible.  Smith  v.  S.  F.  &  N.  P.  R.  R. 
Co.,  115  Cal.  584,  47  Pac.  582. 

Section  128 — Cumulative  Voting. 

In  all  elections  for  directors  or  managers  of 
the  corporation,  every  voter,  whether  stock- 
holder or  proxy,  has  the  right  to  cumulate 
his  vote,  that  is,  to  cast  the  number  of  his 
shares  multiplied  by  the  number  of  directors 
or  managers  to  be  chosen  for  one  director  or 
manager,  or  to  distribute  his  vote  on  the  same 
principle  among  as  many  candidates  as  he 
sees  fit.  [Const.  Art.  XII,  Sec.  12.]  This  is 
a  constitutional  provision,  and  it  also  declares 
that  directors  or  managers  cannot  be  elected 
in  any  other  manner,  except  in  certain  co-op- 
erative societies.  Obviously,  an  election 
where  the  method  adopted  was  to  vote  by  sep- 
arate ballot  for  each  director  violated  the 
constitution,  with  the  result  that  the  election 
was  void.  Wright  v.  Central  etc.  Water  Co., 
67  Cal.  532,  8  Pac.  70. 
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PORATION. 


Sec.  129-BASI8  OF  THE  RIGHT. 
Skc.  130 -extent  of  the  RIGHT. 
8bc.  m-PREREQUISITE8. 
8ec.  132— PARTIES  AND  PLEADING. 

Section  129 — Basis  of  the  Right. 

When  a  stockholder  commences  an  action 
or  defends  one,  he  does  so  either  on  his  own 
behalf  or  on  behalf  of  the  corporation,  and 
which  of  the  two  characters  he  is  asserting, 
depends  on  the  nature  of  the  right  in  contro- 
versy. 

The  stockholder,  as  such,  has  no  right  to 
bring  a  suit  in  behalf  of  the  corporation. 
Bacon  v.  Irvine,  70  Cal.  221,  11  Pac.  646. 

The  theory  on  which  he  is,  in  certain  cases, 
allowed  to  sue  or  defend  in  its  behalf  is  that 
its  legal  agents,  whose  duty  it  is  to  protect 
it,  either  refuse  or  are  disqualified  to  act.^  It 
is  a  remedy  given  to  the  stockholder  by 
equity  to  prevent  the  officers  or  agents  of  the 
corporation  from  doing  acts  which  are  a 
breach  of  their  trust  and  to  redress  such  acts, 
as  far  as  possible,  after  they  have  been  done.^ 

1.    Beach  v.  Cooper,  72  Cal.  99,  13  Pac.  161. 

.  2.   Wright  V.  OrovUle  etc.  Mining  Co.,  40  Cal.  20;  Ash  ton  v.  Dash- 
away  Awo.»  84  Cal.  61,  23  Pac.  1091. 
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The  remedy  is  given  by  equity,  because  at 
law,  the  stockholder  has  no  right  to  sue  or  be 
sued  on  behalf  of  the  corporation,  it  being  an 
attribute  of  all  corporations  to  sue  and  be 
sued  in  their  own  name  [see  chap.  II,  supra]. 
But  though  asserted  in  equity,  the  right  in 
dispute  is  not  on  that  account  changed  from 
a  legal  to  an  equitable  one.  Chetwood  v.  Cal. 
Nat.  Bank,  113  Cal.  414,  45  Pac.  704. 

Section  130 — Extent  of  the  Right. 

In  order  that  a  stockholder  may  sue  in  his 
own  name  on  behalf  of  the  corporation  in  a 
suit  wherein  the  corporation  is  the  appropri- 
ate plaintiff  there  must  exist  as  the  founda- 
tion of  the  suit: 

1.  Some  action  or  threatened  action  of  the 
directors  which  is  beyond  the  authority  con- 
ferred on  them  by  charter,  or 

2.  Such  a  fraudulent  transaction,  com- 
pleted or  contemplated  by  the  acting  mana- 
gers as  will  result  in  serious  injury  to  the 
corporation  or  to  the  stockholders,  or 

3.  When  the  board  of  directors  are  acting 
for  their  own  interest,  in  a  manner  destruc- 
tive of  the  corporation  itself,  or  of  the  rights 
of  the  other  stockholders,  or 

4.  Where  a  majority  of  the  shareholders 
themselves  are  oppressively  and  illegally  pur- 
suing a  course  in  the  name  of  the  corporation 
which  is  in  violation  of  the  rights  of  the  other 
shareholders  and  which  can  only  be  restrained 
by  a  court  of  equity.     Hawes  v.  Oakland,  104 
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U.  S.  450,  appeal  from   the   Circuil  Court  for 
the  Northern  District  of  California. 

When  suit  is  brought  by  a  shareholder  set- 
ting out  such  facts  as  the  foregoing,  the  suit 
is  in  behalf  of  the  corporation.  When  the 
controversy  is  over  some  other  right  the 
shareholder  is  suing  in  his  own  behalf.  For 
example,  a  contest  between  individuals  over 
the  ownership  of  stock  [Wickersham  v.  Crit- 
tenden, 106  Cal.  329,  39  Pac.  603],  or  an 
action  by  the  bondholders  (som'e  of  whom 
were  also  stockholders)  of  a  water  company, 
to  restrain  the  municipality  from  fixing  the 
water  rates  so  low  as  to  impair  their  securi- 
ties,^ or  an  action  to  restrain  directors  from 
committing  waste  or  destruction,.^  are  actions 
brought  in  behalf  of  the  individual  plaintiff 
and  not  to  assert  any  rights  of  the  corpora- 
tion. In  such  cases  the  corporation  is  not  a 
necessary  party.  Consolidated  Water  Co.  v. 
City  of  San  Diego,  89  Fed.  272. 

When  the  action  is  on  behalf  of  the  corpor- 
ation no  rights  can  be  asserted  that  could  not 
have  been  asserted  by  the  corpora- 
tion itself,^  and  w^hatever  defenses 
could  have  been  set  up  by  or  against 
the  corporation  itself,  can  be  so  set  up 
by  or  against  the  stockholders.'*  If  in  a  suit  by  a 
third  party  against  the  corporation,  its  legal 
officers   fail  to  make   an   honest  defense,  the 


I    CoiiBoliflated  W.  Co.  v.  City  of  San  Dicjjo,  89  Fed.  272. 

2.  Parrot  v     Byers,   40  Cal.  614;  Wickersham  v.  Critteiulcn,   93 
Cal.  17,  38  Pac.  728  (dictum.) 

3.  Waymfrp  r.  S.  F.  etc.  R.  K.  (Jo..  112  Cal.  046,  41  I\ic.  108(5. 

4.  Wickersham  v.  Crittondcn,  HO  Cal.  3.'«,  42  I'ac.89S. 
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right  of  the  stockholder  to  intervene  and 
defend  for  the  corporation  is  similar  to  his 
right  to  sue  in  behalf  of  the  corporation.  Way- 
mire  V,  S.  F.  etc.  R.  R.  Co.,  112  Cal.  646,  42 
Pac.  893;  see  also  Wright  v.  Oroville  etc.  Mg. 
Co.,  40  Cal.  at  28,  where  a  stockholder,  who 
redeemed  the  corporate  property  from  the 
purchaser  at  a  sheriff^s  sale  fraudulently 
allowed  by  the  directors,  compelled  the 
corporation  to  reimburse  him  for  the  amount 
paid  to  redeem. 

Any  judgment  that  is  recovered  in  an  action 
wherein  a  stockholder  sues  in  behalf  of  the 
corporation  is  for  the  benefit  of  the  corpora- 
tion, and  any  fund  received  must,  after  the 
litigation  is  at  an  end,  be  turned  over  to  the 
corporation,  but  the  diligent  stockholder  is 
entitled  to  retain  the  costs  and  expenses  of 
litigation,  including  counsel  fees.  Chetwood 
V.  Cal.  Nat.  Bank,  113  Cal.  649,  45  Pac.  864; 
Fox  V.  Hale  and  Norcross  Co.,  108  Cal.  475, 
41  Pac.  328. 

Section  131 — Prerequisites. 

In  addition  to  the  facts  which  must  exist 
as  the  foundation  of  the  suit  [Sec.  130  supra]^ 
it  is  equally  important  that  before  the  stock- 
holder is  permitted  in  his  own  name  to  insti- 
tute and  conduct  a  litigation  which  usually 
belongs  to  the  corporation,  he  should  show,  to 
the  satisfaction  of  the  court,  that  he  has 
exhausted  all  the  means  within  his  reach  to 
obtain,  within  the  corporation  itself,  the 
redress  of  his  grievances.     He  must  make  an  " 
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earnest  not  a  simulated,  effort  with  the  man- 
aging body  of  the  corporation  to  induce  reme- 
dial action  on  its  part  and  this  must  be 
apparent  to  the  court.  If  time  permits  or 
has  permitted,  and  he  has  failed  with  the 
directors,  he  must  also  show  that  he  has  made 
an  honest  effort  to  obtain  action  by  the  stock- 
holders as  a  body,  in  the  matter  of  which  he 
complains. 

And  he  must  show  a  case,  if  this  is  not 
done,  where  it  could  not  be  done  or  was  not 
reasonable  to  require  it.  Hawes  v.  Oakland, 
104  U.  S.  450. 

If  the  demand  made  on  the  directors  does 
not  inform  them  of  what  the  plaintiff  com- 
plains, and  does  not  set  out  the  facts,  it  is  a 
simulated,  not  a  bona  fide,  demand,  and  does 
not  give  the  plaintiff  the  right  to  bring  the 
suit.  Bacon  v.  Irvine,  70  Gal.  221,  11  Pac. 
646;  Morrison  v.  Stone,  103  Gal.  94,  37  Pac. 
142. 

An  allegation  that  the  defendants  are  '*the" 
directors,  and  that  they  did  the  wrongful  acts 
complained  of,  is  a  sufficient  allegation  to 
show  that  a  demand  upon  them  to  bring  the 
suit  would  have  been  futile;  the  allegation 
means  that  they  are  "all"  the  directors.  [Par- 
rott  V.  Byers,  40  Gal.  614.]  An  allegation 
that  the  defendants  are  a  majority  of  the 
directors  of  the  corporation,  and  that  they  did 
the  fraudulent  acts  complained  of,  dispenses 
with  the  necessity  of  averring  a  demand  that 
they  bring  suit.  Smith  v.  Dorn,  96  Gal.  73, 
30  Pac.  1024;  Movie   v.   Lander's   Adms.,  83 
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Cal.  579,  23  Pac.  798;  Ashton  v.  Dashaway 
AsBO.,  84  Cal.  61,  23  Pac.  1091;  Neall  v.  Hill, 
16  Cal.  145;  Cogswell  v.  Bull,  39  Cal.  320; 
Wickersham  v,  Crittenden,  93  Cal.  17,  28  Pac. 
788;  Waymire  v.  S.  F.  etc.  R.  R.  Co.,  112  Cal. 
646,  44  Pac.  1086. 

Any  averment,  with  appropriate  facts, 
which  shows  to  the  court  that  a  demand  on 
the  directors  would  be  an  idle  formality,  dis- 
penses with  the  necessity  for  such  demand;^ 
but  an  averment  that  others  have  made  the 
attempt  to  secure  redress  and  were  unsuccess- 
ful does  not;  the  bill  must  disclose  plaintiff's 
own  efforts.  Dannmeyer  v.  Coleman,  8  Saw.  51. 

Section  132 — Parties  and  Pleading. 

It  is  necessary  to  join  the  corporation  as  a 
party  defendant  in  all  actions  brought  on  its 
behalf  by  a  stockholder  or  stockholders, 
because,  as  the  right  asserted  belongs  to  the 
corporation,  it  is  an  interested  party.  Wick- 
ersham V.  Crittenden,  93  Cal.  17,  28  Pac.  788; 
Moyle  V,  Lander's  Adms.,  83  Cal.  579,  23  Pac. 
798;  Beach  v.  Cooper,  72  Cal.  99,  13  Pac.  161; 
Bell  1?.  Donahoe,  17  Fed.  710;  Dannmeyer  r. 
Coleman,  8  Sawyer  51;  Hawes  v,  Oakland, 
104  U.  S.  450;  Smith  v.  Dorn,  96  Cal.  73,  30 
Pac.  1024. 

The  corporation,  though  joined  as  a  defend- 
ant, is  so  far  considered  the  real  plaintiff,  that 
if  it  be  a  California  corporation,  and  the 
stockliolder-plaintiff  be  an  alien,  the  federal 

1.  AVfckt'i-^liam  V.  Crittenden.  106  C'jil.  329,  39  Pac.  603.  S«c»Iw 
Gorhiiin  v.  Gilson,  28  Cal.  480;  Damimoyer  v.  Coleman.  8  Sawyer  51; 
Shivcly  V.  Eureka  etc.  M.  Co.,  129  Cal.  293,  61  P*c.  939:  Wbltebea4 
y.  Sweet,  126  Cal.  at  T3,  58  Pac  376. 
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courts  are  ousted  of  jarisiictioa.  Dannmeyer 
i\  Coleman,  8  Sawyer  51. 

The  directors,  though  they  were  the  persons 
who  committed  the  frauds  complained  of,  are 
not  always  necessary  parties;  for  example,  in 
an  action  by  a  stockholder  to  set  aside  a  sale 
t)  defendant  of  all  the  corporation's  property, 
on  the  ground  of  a  conspiracy  between  the 
defendant  and  the  directors,  such  directors 
are  not  necessary  parties.  Smith  v.  Dorn,  96 
Cal.  73,  30  Pac.  1024. 

The  complaint,  in  addition  to  setting  out 
the  facts  which  constitute  the  basis  of  the 
action  and  the  necessary  averments  as  to  a 
demand  on  the  directors  and  stockholders,  or 
an  excuse  for  the  failure  to  so  demand,  must 
contain  an  allegation  that  the  plaintiff  was  a 
shareholder  at  the  time  of  the  transactions  of 
which  he  complains,  or  that  the  shares  have 
devolved  upon  him  since  by  operation  of  law. 
[Hawes  v,  Oakland,  104  U.  S.  450.]  If  he 
purchased  the  shares  subsequent  to  the  tran- 
saction, he  cannot  bring  the  suit,  as  it  would 
in  such  a  case  be  of  a  speculative  nature. 
Dannmeyer  v.  Coleman,  8  Sawyer  51. 

If  the  suit  is  brought  in  the  federal  courts, 
it  must  also  aver  that  the  suit  is  not  a  collu- 
sive one  to  confer  jurisdiction  on  the  United 
States  courts.  Hawes  v.  Oakland,  104  U.  S. 
450. 

In  form,  the  bill  is  by  one  or  more  stock- 
holders in  behalf  of  ajl  the  rest  and  of  the 
corporation.  C.  C.  P.  382.  Baker  v,  Ducker, 
79  Cal.  366,  21  Pac.  764. 


CHAPTER  XVI. 


DIRECTORS. 


Sec.  133-POWERS-THE  GRANT. 

Sec.  134-8AME-8TATUTORY  RESTRICTIONS  ON    GRANT. 

Sec.  135-SA me- additional     RESTRICTIONS    IN     MIN- 
ING  CORPORATIONS. 

Sec.  136-POWERS  OF  INDIVIDUAL  DIRECTORS. 

Sec.  137— LIABILITIES-FIDUCIARV  RELATION. 

Sec.  138— same. 

Sec.  139-SAME-DEALING8  OF  DIRECTOR   WITH   OTHER 
AGENTS  OF  THE  CORPORATION. 

Sec.  140-SAME- DEALINGS    OF    DIRECTOR     WITH    HIM- 
SELF, AS  AGENT  OF  THE  CORPORATION. 

Sec.  141 -STATUTORY    PENALTIES-FOR    MONEY    MISAP- 
PROPRIATED. 

Sec.  142-8AME -property  WRONGFULLY   DIVERTED. 

Sec.  143-SAME-FOR  FALSE  RECORDS,  REPORTS,  ETC. 

Sec.  144-SAME— WHAT  DIRECTORS  LIABLE  AND  NATURE 
OF  LIABILITY. 

Sec.  145-ADDITIONAL  PENALTIES    IN    MINING    CORPO- 
RATIONS. 

Sec.  146— MEETINGS-NECESSITY  OF. 

Sec.  147-TIME,  PLACE  AND  NOTICE  OF    MEETING. 

Sec.  148    BY-LAWS-NATURE  OF. 

Skc.  149 -SAME— adoption,  ALTERATION  AND   REPEAL. 

SEC.  150-SUBJECT-MATTER  OF   BY-LAWS. 

Sec.  151-JUDICIAL    CONSTRUCTION    OP    CERTAIN    BY- 
LAWS. 

Sec.  152-ELECTION  OF  DIRECTORS-TIME  AND  METHOD 

Sec.  153-SAME-CONTESTING  ELECTIONS. 

SEC.  154-REMOVAL  OF  DIRECTORS. 

Sec.  155-DE  facto  DIRECTORS. 

Section  133 — Powers — The  Grant. 

The  general  corporation  law  of   the  state 
[C.  C.  305]  declares  that  the  corporate  powers, 
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business  and  property  of  all  corporations 
organized  under  the  laws  of  California  must 
be  exercised,  conducted  and  controlled  by  a 
board  of  not  less  than  five  directors.  It 
would,  of  course,  have  been  competent  for  the 
legislature  to  lodge  all  the  powers  of  the  cor- 
poration in  the  stockholders,  and  to  have 
declared  that  the  directors  should  have  no 
powers  except  such  as  are  given  them  by  the 
stockholders,^  but  it  has  declared  its  policy  to 
be  otherwise.  The  above  section  of  the  code 
[C.  C.  305]  is  an  express  grant  to  the 
board  of  directors  of  all  the  powers  of^the  cor- 
poration, and  whenever  the  directors  have 
done  an  act  that  the  corporation  has  power 
to  do,  one  who  would  successfully  contest  their 
authority  can  only  do  so  by  showing  an 
express  statute  or  constitutional  provision 
depriving  them  of  the  power  to  perform  the 
act  in  controversy.  Schallard  v.  Eel  R.  etc. 
Co.,  70  Cal.  144,  11  Pac.  590;  So.  Cal.  etc. 
Asso.  V.  Bustamente,  52  Cal.  192;  Bates  v, 
Coronado  Beach  Co.,  109  Cal.  160,  41  Pac. 
851. 

The  conduct  of  the  corporate  affairs  is  left 
to  the  business  discretion  of  the  directors,  and 
as  long  as  they  are  acting  in  good  faith,  no 
matter  how  unfortunate  their  management 
may  be,  no  court  can  interfere  with  them  in 
any  way."    That  their  management  incident- 

L  It  iB  Interesting  to  note  that  this  was  actually  done  In  an  act 
relating  to  turnpike  corporations,  which  was  In  force  prior  to  the 
codes.  Stat.  1868,  p.  169,  Sec.  19.  See  Forbes  v.  San  Rafael  etc.  Co., 
SO  Cal.  340. 

2.  Donahoe  v.  Mariposa  etc.  Co.,  66  Cal,  317,  5  Pac.  495;  Bates  v. 
Coronado  Beach  Co.,  109  Cal.  160,  41  Pac.  851. 
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ally  redounds  to  the  personal  benefit  of  a 
director,  or  of  all  of  them,  is  immaterial,  if 
the  acts  are  within  the  legitimate  scope  of  the 
objects  for  which  the  corporation  is  organized. 
[Bucksport  etc.  Co.  v.  Edinburg  etc.  Co.,  68 
Fed.  972.]  Within  such  limits  the  simple  fact 
that  the  directors  have  acted,  is  a  determina- 
tion by  them  that  their  doings  are  essential  to 
the  corporation's  business  affairs;  which  de- 
termination, if  bona  fide,  is  conclusive  on  the 
courts.  Bates  v.  Coronado  Beach  Co.,  109 
Cal.  160,  41  Pac.  851. 

If  it  can  be  proved  in  any  case  that  the  pur- 
pose for  which  the  directors  have  acted,  or  are 
about  to  act,  is  an  unlawful  one — as  for  exam- 
ple, a  long  lease  of  all  the  property  of  the  cor- 
poration by  an  outgoing  board,  made  to  take 
the  property  out  of  the  control  of  those  who 
were  about  to  succeed  to  the  control  of  the 
corporation — such  act  would  be  restrained  or 
set  aside.  Mahoney  M.Go.v.  Bennett,  5  Saw- 
yer 141. 

Whatever  powers  a  board  of  directors  have, 
can,  if  the  board  sees  fit,  be  exercised  through  an 
agent.  Vv^hat  it  can  do  "per  se"  it  can  do 
''per  alium."  Andres  v.  Fry,  113  Cal.  124,  45 
Pac.  534;  Abbott  v.  76  Land  Co.,  87  Cal.  323, 
25  Pac.  693;  Gashwiler  r.  Willis,  33  Cal.  11 
at  p.  20. 

That  the  powers  of  the  corporation  are 
lodged  in  the  board  of  directors  and  not  in 
the  directors  individually,  has  already  been 
discussed.     Chapter  Vll.  supra. 
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Section  134 — Same — Statutory  Restrictions 

ON  Grant. 

The  directors  must  not  make  dividends, 
except  from  surplus  profits  [Chap.  XIII, 
supra.],  nor  must  they  divide,  withdraw,  or 
pay  to  the  stockholders,  or  any  of  them,  any 
part  of  the  capital  stock,  nor  reduce  or  increase 
the  capital  stock,  except  in  accordance  with 
the  methods  which  the  law  especially  pre- 
scribes [See  Sec.  88,  supra,],  nor  must  they 
create  debts  beyond  their  subscribed  capital 
stock.     C.  C.  309. 

For  a  violation  of  any  of  these  provisions, 
the  directors  under  whose  administration  the 
same  may  have  happened  (except  those  who 
dissented  of  record,  or  were  not  present  at  the 
meeting  which  authorized  such  violation),  are 
individually  liable,  jointly  and  severally,  to 
the  corporation  and  to  its  creditors,  to  the 
full  amount  of  the  capital  withdrawn  or  debt 
contracted.  [C.  C.  309;  Sec.  142  post.]  It  is, 
in  addition,  a  misdemeanor  to  violate  the  pro- 
visions as  to  dividends  or  as  to  withdrawing 
capital  stock  [P.  C.  560],  but  there  is  no 
section  of  the  penal  code  making  it  a  crime 
for  directors  to  contract  debts  beyond  the 
amount  of  their  subscribed  capital  stock, 
except  in  the  case  of  railroad  corporations. 
P.  C.  566. 

The  question  arises  whether  the  statutory 
penalties  are  the  only  penalties,  or  whether 
the  restrictions  go  to  the  power  of  directors, 
BO  as  to  make  the  prohibited  acta  void.     It  ha,^ 
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already  been  seen  that  the  restriction  against 
withdrawing  capital  stock  [Sees.  64, 79,  supra], 
and  against  making  dividends  except  from 
surplus  profits  [Sec.  119,  supra],  curtails 
the  power  both  of  the  directors  and  of 
the  corporation,  and  that  such  acts  are 
absolutely  void.  Gashwiler  v.  Willis,  33  Cal. 
11;  Kohl  V,  Lilienthal,  81  Cal.  378,  22  Pac. 
689. 

But  with  reference  to  the  restriction  on  the 
amount  of  debt  that  may  be  contracted,  a  dif- 
ferent rule  prevails.  Money  or  property 
received  by  a  corporation  under  a  contract  it 
had  no  power  to  make,  must  be  paid  for. 
[Chap.  VIII,  supra.]  An  early  case  said  that 
this  means  that  the  debt  limit  does  not  apply 
to  obligations  imposed  by  law,^  and  the  only 
inference  that  can  be  drawn  from  Sullivan  v, 
Triunfo  G.  &  S.  Y.  Co.,  29  Cal.  586,  another 
early  case,  is  that  the  only  effect  of  exceeding 
the  debt  limit  is  to  make  the  directors  person- 
ally liable.  While  the  decisions  in  these  two 
cases  would  have  been  the  same  whether  the 
creditor  succeeded  on  a  quantum  meruit  or 
on  the  contract  itself,  it  has  been  held  in  a 
case  where  it  was  necessary  to  directly  decide 
the  question — a  case  where  the  corporation 
was  sued  on  a  non-negotiable  note  and  mort- 
gage, the  obligation  of  which  exceeded  the 
amount  of  its  subscribed  capital  stock — that 
the  debt  limit  was  "in  terrorem"  and  the  cor- 
poration was  liable.  The  only  penalty  is  the 
personal  one,  visited  on  the  directors.     Under- 

1.    Argent!  y.  San  Francisco,  16  Cal.  256. 
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hill  17.  Santa  Barbara  Co.,  93  Cal.  300,  28  Pac. 
1049. 

Section  135 — Same — Additional  Restrictions 
IN  Mining  Corporations. 

In  mining  corporations  it  is  not  lawful  for 
■    the  directors  to  sell   or   alienate  any  part  of 
the  corporation's  mining  ground,  nor  to  pur- 
chase any  additional  mining  ground,  unless 
such  act  be   ratified   by   the   holders  of  two- 
thirds  of  the  outstanding  capital  stock.^    This 
statute  is  intended  to  apply  to  all  mining  cor- 
porations in   the  state,  domestic  or  foreign,^ 
and  restricts  the  power  of  the  directors.     A 
deed   of   the   corporation's  mining   property, 
made  by  the  directors,  but  not  ratified  by  two- 
I     thirds  of  the  stock,  does  not   divest  the  corpo- 
j     ration  of  its  title.*    Similarly,  a  mortgage,  not 
I     given  with  the  consent  of  the  holders  of  two- 
'     thirds  of  the  stock,  as  required  by  the  statute, 
f     is  invalid  and  cannot  be  for.eclosed.*    It  is  to 
f     be  noted  that  while  the  statute  deprives  the 
*    directors  of  the  sole  power  to  sell  any  of  its 
mining  ground,  it  only  deprives  them  of  the 
sole  power  to  purchase  **additional"  mining 
ground.     Accordingly,  it  has  been  held  that 
unless  one  who  seeks  to  set  aside  a  purchase 
of  mining  land  proves  it  to  be  "additional" 


1.  8tat.  1880,  p.  SI,   as  amended,  Stat.  1897,  p.  96,  codified  (1901) 
C.  C.  584. 

2.  Williams  v.  Gold  Hill  M.  Co. ,  96  Fed.  454. 

3.  McShane  y.  Carter,  80  Cal.  810,  •22Pac.  178;  Pekin  Co.  v.  Ken 
nedy,  81  Cal.  S&6,  22  Pac.  679. 

4.  Graves  y.  Mono  Lake  Co.,  81  Cal.  303,  22  Pac.  665. 
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ground,  he  makes  out  no  case.      Granite  etc. 
Co.  V.  Maginnis,  118  Cal.  131,  50  Pac.  269. 

The  statute  does  not  confer  on  the  stock- 
holders the  power  to  purchase  or  alienate  the 
mining  ground,  but  only  requires  that  such 
an  act,  after  being  made  by  the  directors, 
must  also  receive  the  consent  of  the  stock- 
holders. It  does  not  dispense  with  the  exer- 
cise of  corporate  action  by  the  board  of 
directors.  Curtin  v.  Salmon  R.  etc.  Co.,  130 
Cal.  345,  62  Pac.  552.     See  chapter  VII,  swpra. 

Whether  or  not  the  contract  is  one  of  sell- 
ing, leasing  or  otherwise  disposing,  within  the 
meaning  of  the  statute,  or  simply  one  of  hir- 
ing or  ''farming  on  shares,"  is  often  a  difficult 
question  of  fact.  Hudepohl  v.  Liberty  Hill 
etc.  Co.,  80  Cal.  553,  22  Pac.  339. 

No  one  except  a  stockholder  in  the  corpo- 
ration can  raise  any  objection  to  the  acquisi- 
tion by  it  of  any  additional  ground  or  other 
property.     C.  C.  584. 

Section  136 — Powers  of  Individual  Direct- 
ors. 

An  individual  director,  except  when  acting 
at  a  meeting  of  the  board  as  a  member  thereof, 
or  when  performing  acts  pursuant  to  author- 
ity specially  conferred  on  him  by  the  board, 
has  no  power  to  bind  the  corporation.^  While 
engaged  in  performing  such  duties,  he  is  an 
agent  of  the  corporation  and  has  the  like 
power  to  bind  it  that  any  agent  has  to  bind 

1     See  Chap.  Vir.  suvra-,  also  Gashwller  v.   Willis,  33  Cal.  II; 
Brown  v.  Valley  View  M.  C6.,  127  Cal.  630,  60  Pac.  124. 
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his  principal — but  not  more.*  Knowledge  of 
a  fact  concerning  the  corporation's  affairs, 
acquired  while  engaged  in  the  discharge  of  his 
official  duties  or  of  matters  specially  trusted 
to  him,  is  considered  in  law  the  knowledge  of 
the  corporation,  but  unless  such  knowledge  is 
acquired  in  the  management  or  conduct  of  its 
business,  it  is  not  attributable  to  the  corpora- 
tion. If  known  casually  or  privately,  or  by 
rumor,  and  not  communicated  to  the  corpora- 
tion or  its  agents,  the  corporation  is  not 
chargeable  with  the  knowledge  of  a  director. 
Lothian  v.  Wood,  65  Cal.  159;  Tafft  v.  Pre- 
sidio Co.,  84  Cal.  131,  24  Pac.  436;  Richards 
i\  Daley,  116  Cal.  333,  48  Pac.  221. 

Knowledge  of  a  director,  relating  to  tran- 
sactions with  the  corporation  in  which  he  is 
personally  interested  and  concerned  and  in 
which  he  acts  for  himself,  is  not  knowledge 
imputable  to  the  corporation.  Whether  such 
director  or  some  other  director  represents  the 
corporation  in  the  transaction  is  immaterial, 
as  the  law  presumes  that  the  personal  interest 
of  the  director,  being  adverse  to  that  of  the 
corporation,  will  restrain  him  from  disclosing 
his  knowledge  to  it.  [Whittle  v,  Vanderbilt 
M.  Co.,  83  Fed.  48.]  This  is  a  well-known 
doctrine  of  agency,  applicable  to  all  agents 
and  principals. 

Section  137 — Liabilities — Fiduciary    Rela- 
tion. 

Directors    hold  a   fiduciary    position    with 


I.  Whittle  T.  Vanderbilt  M.  Co.,  83  Fed.  48. 
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respect  to  the  corporation  and  to  the  stock- 
holders. By  acceptance  of  oflBce  they  pre- 
clude themselves  from  doing  any  acts  or 
engaging  in  any  transaction  in  which  their 
private  interest  will  conflict  with  the  duties 
they  owe  to  the  corporation,  and  from  making 
any  use  of  their  power  or  of  the  corporate 
property  for  their  individual  advantage.^  It 
is  n.ot  strictly  accurate  to  speak  of  directors  as 
trustees,^  but  as  their  acts  are  the  acts  of  the 
corporation,  whose  hands  and  mind  they  are, 
and  as  the  California  decisions  hold  that  the 
code  provisions^  relating  to  the  liabilities  of 
trustees  apply  also  to  directors,*  to  designate 
the  relation  between  the  directors  and  the  cor- 
poration or  stockholders  as  a  **tru8t"  relation, 
rather  than  as  an  "agency,"  which  is  nearer  its 
true  nature,  does  no  harm.  As  the  cases, 
when  determining  the  liabilities  of  directors, 
call  the  relationship  a  trust,  the  same  nomen- 
clature will  be  used  herein. 

Courts  of  equity  will  restrain  directors  from 
doing  any  acts  which  constitute  a  breach  of 
their  trust;*  and  after  the  acts  are  done  will, 
if  no  innocent  parties'  rights  intervene,  set 
aside  such  acts.^    The  reservation  for  the  ben- 


1.  Wickershamv.  Crittenden,  98  Cal.  17,  28  Pac.  788;  Fanners 
Bank  V.Downey,  58  Cal.  466;  Wilbur  v.  Lynde,  49  Cal.  290;  Wright 
V.  Orovllle  etc.  Co.,  40  Cal.  20. 

2.  A  trust  Implies  that  legal  title  is  in  the  trustee. 
8.    C.  C.  2228-2239. 

4.  Chamberlain  v.  Pac.  Wool  etc.  Co.,  54  Cal.  103;  Sims  v.  Peto- 
lumaGasCo.,  63Pac.  1011  (Cal.  1901);  Graves  v.  Mono  Lake  Co., 
81  Cal.  803,  5^2  Pac.  665. 

5.  Hardee  v.  Sunset  Oil  Co.,  56  Fed.  51.    See  next  note. 

6.  Wright  V.  Orovllle  etc.  M.  Co.,  40  Cal.  20;  Bank  of  B.  N.  A.  v. 
Cahn,  79  Cal.  463,  21  Pac.  863. 
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efit  of  innocent  third  parties  noeans  that  acts 
which  the  directors  have  power  to  do,  but 
which  viohxte  the  duties  of  a  trustee  to  his 
beneficiary,  are  not  void  but  voidable.  See 
Sec.  140,  post. 

Any  profit  or  bonus  that  a  director  makes 
out  of  dealings  with  the  funds  or  property  of 
the  corporation  belongs  to  it,  and  for  the 
amount  of  such  profit  or  bonus  the  director 
receiving  the  same  is  personally  liable  to  the 
corporation.  [Farmers'  Bank  v.  Downey,  53 
Cal.  466;  Wickersham  v.  Crittenden,  93  Cal. 
17,  28  Pac.  788.]  Courts  are  assiduous,  in 
scrutinizing  such  transactions,  to  protect  the 
interests  of  the  corporation.  [C.  C.  2235, 
Woodroof  V.  Howes,  88  Cal.  184,  26  Pac.  111.] 
An  inadequate  consideration  in  a  sale  or 
transfer  by  a  corporation  to  a  director  thereof 
raises  a  presumption  of  fraud,  which  must 
be  rebutted.'  Shattuck  v.  Oakland  Smelting 
Co.,  58  Cal.  550;  Galson  v,  Dunlap,  73  Cal. 
157,  14  Pac.  576. 

The  fairness  or  honesty  of  any  transaction 
which  violates  the  director's  duty  not  to  maKe 
a  profit,  is  no  defense  to  an  action  to  set  the 
transaction  aside.  Wickersham  v.  Critten- 
den, 93  Cal.  17,  28  Pac.  788;  see  Sec.  140,  post. 

The  obligations  of  trustees,  which  are  also 
the  obligations  of  directors,  are  declared  by 
the  Civil  Code  in  the  following  language: 

"In  all  matters  connected  with  his  trust,  a 
trustee  is  bound  to  act  in  the  highest  good 
faith  toward  his  beneficiary,  and  may  not 
obtain  any  advantage  therein  over  the  latter 
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by  the  Bligbtest  misrepresentation,  conceal- 
ment, threat  or  adverse  pressure  of  any  kind. 
[C.  C.  2228. J  A  trustee  may  not  use  or  deal 
with  the  trust  property  for  his  own  profit,  or 
for  any  other  purpose  unconnected  with  the 
trust,  in  any  manner.     C.,C.  2229. 

Neither  a  trustee  nor  any  of  his  agents 
may  take  part  in  any  transaction  concerning 
the  trust  in  which  he  or  any  one  for  whom  he 
acts  as  agent  has  an  interest,  present  or  con- 
tingent, adverse  to  that  of  his  beneficiary, 
except  that  when  the  beneficiary,  having 
capacity  to  contract,  with  a  full  knowledge  of 
the  motives  of  the  trustees,  and  of  all  other 
facts  concerning  the  transaction  which  might 
affect  his  own  decision,  and  without  the  use 
of  any  influence  on  the  part  of  the  trustee, 
permits  him  to  do  so.     C.  C.  2230. 

A  trustee  may  not  use  the  influence  which 
his  position  gives  him  to  obtain  any  advan- 
tage from  his  beneficiary.  [C.  C.  2281.]  No 
trustee,  so  long  as  he  remains  in  the  trust, 
may  undertake  another  trust  adverse  in  its 
nature  to  the  interest  of  his  beneficiary  in  the 
subject  of  the  trust,  without  the  consent  of 
the  latter.  [C.  C.  2232.]  If  a  trustee  acquires 
any  interest,  or  becomes  charged  with  any 
duty,  adverse  to  the  interest  of  his  beneficiary 
in  the  subject-matter  of  the  trust,  he  must 
immediatelv  inform  the  latter  thereof,  and 
^  may  be  at  once  removed.     C.  C.  2238.^ 

Every  violation  of  the  above  provisions  Ib  a 


1.    It  is  doubtful  If  this  viras  intended  to  apply  to  the  removal  ol 
directors.    See  Sec.  154,  post. 
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fraud  against  the  beneficiary  of  the  trust  [C. 
C.  2234],  and  all  transactions  between  a  trus- 
tee and  his  beneficiary  during  the  existence 
of  the  trust,  or  while  the  influence  acquired 
by  the  trustee  remains,  bv  which   he  obtains 

any  advantage  from  his  beneficiary,  are  pre- 
sumed to  be  entered  into  by  the  latter  without 
sufficient  consideration,  and  under  undue 
influence.  [C.  C.  2235.]  A  trustee  who  will- 
fully and  unnecessarily  mingles  the  trust 
property  with  his  own,  so  as  to  constitute 
himself  in  appearance  its  absolute  owner,  is 
liable  for  its  safety  in  all  events,  and  for  the 
value  of  its  use  [C.  C.  2236],  while  a  trustee 
who  uses  or  disposes  of  the  trust  property, 
contrary  to  his  duties  as  trustee,  may,  at  the 
option  of  the  beneficiary,  be  required  to 
account  for  all  profits  so  made,  or  to  pay  the 
value  of  its  use,  and,  if  he  has  disposed  there- 
of, to  replace  it,  with  its  fruits,  or  to  ac- 
count for  its  proceeds,  with  interest.  It  is  a 
fraud  on  the  corporation,  for  a  director  to  buy 
up  its  outstanding  notes  at  a  discount  and 
receive  fyll  value  for  the  same  from  the  cor- 
poration. The  director  can  be  compelled  to 
surrender  the  notes  to  the  corporation  at  the 
price  he  paid  for  them.  [Bonney  v.  Tilley, 
109  Cal.  346,  42  Pac.  439.  C.  C. 
2237.]  If,  however,  the  unauthorized  acts 
are  done  in  good  faith,  with  intent  to  serve 
the  interests  of  the  beneficiary,  the  trustee  is 
liable  only  to  make  good  whatever  is  lost  to 
the  beneficiary  by  bis  error.     C.  C.  2238. 
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A  trustee  is  responsible  for  the  wrongful 
acts  of  a  co-trustee  to  which  he  consented,  or 
which,  by  his  negligence,  he  enabled  the  latter 
to  commit,  but  for  no  others.     C.  C.  2239. 

Like  all  other  trustees,  directors  are  es- 
topped to  assert  any  title  adverse  to  that  of 
the  corporation  as  to  any  property  the  corpo- 
ration was  in  possession  of  when  they  took 
oflSce.  [Parrott  v,  Byers,  40Cal.  614.]  Also 
they  are  estopped  to  deny  the  due  incorpora- 
tion of  the  company  in  which  they  have 
accepted   office.    Parrott  v,  B^ers,  40  Cal.  614. 

Section  138 — Same. 

A  director  can  bind  the  corporation  only  in 
one  of  two  ways;  either  (a)  by  a  vote  at  a 
meeting  of  the  board,  or  {b)  by  acts  done  in 
pursuance  of  an  authority  conferred  upon  him 
by  the  board.     See  Sec.  136,  supra. 

In  determining  the  liability  of  the  corpora- 
tion for  acts  of  its  directors,  in  which  those 
directors,  or  some  of  them,  were  also  the  other 
contracting  party,  it  is  necessary  to  know  in 
which  of  the  two  modes  the  interested  director 
or  directors  acted  when  purporting  to  bind 
the  corporation,  for  the  effect  is  not ^ the  same 
in  both  cases. 

Section    139 — Same — Dealings   of  Director 
WITH  Other  Agents  of  the  Corporation. 

If  a  contract  or  conveyance  is  made  direct- 
ly pursuant   to  a  resolution  of   the   board    of 
(lireclorp,  and   if  the  majority  of  the  quorum 
\y  which   Ihiy  rceokiticii  is  passed  consists  of 
directors  who  have  no  pergonal  interest  in  the 
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subject  matter,  such  contract  is  neither  void- 
able nor  void  as  to  the  corporation,  because 
the  other  contracting  party  is  a  member  of 
the  board.  If  a  majority  of  the  board  besides 
the  interested  director  vote  for  the  resolution, 
his  interest  is  immaterial,  and  the  resolution 
is  a  valid  corporate  act.  [Porter  v.  Lassen 
County  etc.  Co.,  127  Cal.  261,  59  Pac.  563; 
Reclamation  Dist.  v.  McCullah,  124  Cal. 
175,  56  Pac.  887  {dictum).  The 
power  of  the  board  is  to  be  exercised  by 
a  quorum  present  and  acting  [C.  C.  305],  and 
if  there  be  such  a  quorum  without  counting 
the  director  in  whose  favor  the  act  to  be  done 
is  to  be  made,  there  is  a  legal  quorum  present 
with  power  to  authorize  the  act.  Curtin  v, 
Sahnon  R.  Co.,  130  Cal.  345,  62  Pac.  552. 

If,  however,  such  a  quorum  or  such  a  major- 
ity vote  can  only  be  counted  by  including  the 
interested  director  or  directors,  there  is  no 
quorum  present  and  acting,^  and  such  transac- 
tion, if  it  be  a  contract,  cannot  be  enforced 
against  the  corporation,  if  a  conveyance, 
can  be  set  aside  at  the  corporation's  demand;^ 
such  an  act  is  voidable,  not  void.^  The  right 
of  avoidance  is  personal   to   the  corporation 


1.  Curtln  V.  Salmon  R.  Co.,  130  Cal.  345,  62  Pac.  552;  Smith  v.  Los 
Angeles  etc.  Asso.,  78  Cal.  289,  20  Pac,  677;  Reclamation  DIst.  v.  Mc- 
Collah,  124  Cal.  175,  56  Pac.  887. 

2.  Shattuck  v.  Oakland  Smelting  Co.,  58  Cal.  550;  Wlckersliam  v. 
Crittenden,  8.S  Cal.  17,  28  Pac.  788;  Wlckersliam  v.  Crittenden,  106 
Cal.  327,  39  Pac.  602;  Phillips  v.  Sanger  L.  Co.,  130  Cal.  431,  62  Pac. 
•w. 

3.  Fudlckar  v.  East  Riyersldc  DIst,  109  Cal.  29,  41  Pac.  1024; 
Bassett  V.  Falrchlld,  64  Pac.  1082  (Cal.  May  1901).  See  cases  In  pre- 
ceding note. 
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and  cannot  be  transferred.     Fudickar  v.  East 
Riverside  Dist.,  109  Cal.  29,  41  Pac.  1024. 

If  such  acts  are  ratified  by  the  corporation 
it  becomes  bound  thereby,*  but  lhe  interested 
director  or  directors  cannot  participate  in  the 
ratification.^ 

It  is  to  be  noted  that  such  acts  are  void- 
able, not  because  one  party  thereto  is  a  direc- 
tor and  the  other  party  is  the  corporation — 
it  is  not  because  there  is  anything  in  the 
nature  of  the  office  of  director  that  prevents 
the  incumbent  from  contracting  with  the  cor- 
poration^— but  because  tlie  corporate  will  in 
favor  of  the  interested  director  was  controlled 
by  him.  It  follows  therefore  that  whenever 
the  corporate  will  is  manifested  through  some 
person  or  agent  other  than  the  director  in 
whose  favor  the  liability  is  to  be  created,  such 
manifestation  in  his  favor  is  a  valid  corporate 
act. 

Accordingly,  the  officers  or  agents  or  unin- 
terested quorum  of  the  board  of  directors  can 
borrow  from  a  director  and  the  corporation  is 
bound  to  pay.  Sutter  St.  etc.  Co.  v.  Baiim, 
66  Cal.  44,  4  Pac.  91^'j(quaere  as  tO'  the  ruling 
in  this  case  by  which  the  rate  of  interest 
allowed  was  reduced  from  10  per  cent,  to  9  per 
cent.  );Santa  Cruz  etc.  Co.  v.  Spreckles,  65  Cal. 
193,  3  Pac.  661,  802;  Seoley  r.  Lumber  Co.,  59 


4.  Fudickar  v.   Kast  Uivorsido  Dlst.,    109  Cal.  29,   41   Pac.   1024: 

PhilHps  V.  Sansrer  r..  Co.,  l;?0('al.431,   62  Pac.  749:   HasHctt  v.   Falr- 
chlhl,  64  Pac.  1082  (Cal.  May  1901). 

5.  hi.    Also  Fanners'  L.  &  T.  Co.  v.   San  I)ie>;o  Car  ('<».,  45  Fed. 
518. 

6.  Sceley  v.  Lumber  Co.,  59  Cal.  22. 
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Cal.  22;   same  effect  Davis  v.  Rock  Creek  Co., 
55  Cal.  359. 

Section   140 — Same — Dealings   by  Director 
WITH  Himself  as  Agent  of  the  Cor- 
poration. 

A  director,  because  he  is  a  fiduciary,  can 
have  no  dealings  with  himself  in  regard  to 
the  trust  property  that  can  be  en  forced  against 
the  corporation.^  When  he  acts  in  a  dual 
capacity — when  he  is  vendor  individually  and 
vendee  as  agent  for  the  corporation,  or 
promisor  individually  and  promisee  as 
agent  for  the  corporation,  or  vice  versa 
—the  law  presumes  that  his  personal 
interest  has  dwarfed  his  sense  of  duty  to  his 
principal,  and  declares  that  such  transactions 
are,  at  the  election  of  the  corporation,  void- 
able as  to  it,  no  matter  how  honest  and  up- 
right the  director,  as  a  matter  of  fact,  has 
comported  himself.  Smith  v.  Los  Angeles  etc. 
Aspo.,  78  Cal.  289,  20  Pac.  667;  Graves  v.  Mono 
Lake  Co.,  81  Cal.  303,  22  Pac.  665;  Tracy  t^ 
Colby,  55  Cal.  67;  Chamberlain  v.  Pac.  Wool 
etc.  Co.,  54  Cal.  103;  Wilbur  v.  Lynde,  49  Cal. 
290;  San  Diego  v,  San  Diego  etc.  R.  R.  Co.,  44 
Cal.  106;  Farmers'  L.  &  T.  Co.  v.  San  Diego 
Car  Co.,  45  Fed.  518;  Sims  v.  Petaluma  Gasl. 
Co.,  63  Pac.  1011  (Cal.  1901);  Wickersham  v. 
Crittenden,  93  Cal.  17,  28  Pac.  78S. 

It   often    happens    that    two   corporations 

1.  Wlckersham  V.  Crittenden,  93  Cal.  at  29,73  Pac.  788;  Sims  v. 
Petaluma  Gasl.  Co.,  63  Pac.  1011  (Cal.  1901);  FarmeiK*  L-  *  T.  Co. 
▼■  San  Diego  Car  Co.,  45  Fed.  618. 
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have  one  or  more  directors  in  common.  In 
such  a  case,  as  the  directors  owe  the  same 
fidelity  to  both,  there  is  no  presumption  that 
they  will  deal  unfairly  with  either.  [San 
Diego  etc.  Co.  v.  Pac.  Beach  Co.,  112  Cal.  53, 
44  Pac.  333.]  Therefore  the  fact  of  a 
common  directorate  does  not  destroy  or 
paralyze  the  power  of  the  two  corporations 
to  deal  with  one  another.  Acts  done 
by  such  common  directors  are  as  valid 
and  binding  on  bolh  corporations  as  if  the 
double  relationship  of  the  agents  did  not  exist. 
Paulyv.  Pauly,  107  Cal  8,  40  Pac.  29;  San 
Diego  etc.  Co.  v.  Pac.  Beach  Co.,  112  Cal.  63, 
44  Pac.  333. 

With  reference  to  railroad  corporations  and 
other  common  carriers,  the  state  constitution 
[Art.  XII,  Sec.  18]  provides  that  no  director, 
officer  or  agent  of  such  corporation  slh.all  be 
directly  or  indirectly  interested  in  the  fur- 
nishing of  supplies  or  material  to  such  corpo- 
ration, nor  be  interested  in  the  business  of 
transportation  as  a  common  carrier  over  the 
works  owned,  leased  or  controlled  by  the  cor- 
poration, except  such  interest  as  flows  from 
the  ownership  of  stock  in  it.  It  has  been  held 
that  nothing  in  this  clause  forbids  a  director 
of  such  corporation  from  shipping  his  freight 
over  its  linos.  Bucksport  etc.  Co.  v.  Edinburg 
etc.  Co.,  68  Fed.  972. 

Section      141 — Statutory      Penalties — For 

Money  Misappropriated. 

Few  states  have  adopted  as  liberal  a  policy 
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as  California  toward  corporations  and  the 
right  to  incorporate;  and  on  the  other  hand 
few  states  have  visited  on  the  directors  for 
violation  of  their  duties  penalties  as  severe. 

The  policy  of  our  law  to  secure  right  acting 
by  directors  has  not  been  to  impose  financial, 
moral  or  educational  qualifications  on  candi- 
dates for  the  office,  but  to  severely  penalize 
wrong  acting.  It  is  the  same  policy  which  in 
other  states  has  enacted  blue  laws.  A  discus- 
sion as  to  whether  such  policy  is  right  or 
wrong  does  not  belong  to  a  work  of  this 
kind,  but  it  is  suggested  that  until  incom- 
petency also  is  in  spme  way  regulated  or 
penalized,  the  difficulty,  in  any  given  case,  of 
proving  wrongful  intent  will  always  be  a  for- 
midable obstacle  to  the  accomplishment  of 
the  purpose  for  which  these  penalties  are 
imposed,  namely,  to  protect  the  corporation 
and  the  public. 

The  constitution  [Art.  XII,  Sec.  3]  declares 
that  "directors  or  trustees  of  corporations  and 
joint  stock  associations  shall  be  jointly  and 
severally  liable  to  the  creditors  and  stock- 
holders for  all  moneys  embezzled  or  misap- 
propriated by  the  officers  of  such  corporation 
or  joint  stock  association,  during  the  term  of 
office  of  such  director  or  trustee."  This  has 
been  supplemented  in  the  Civil  Code  [C.  C. 
327]  by  the  provision  that  any  contract  or 
contracts,  verbal  or  written,  whereby  it  is 
sought,  directly  or  indirectly,  to  relieve  any 
director  or  trustee  from  this  constitutional  lia- 
bility is  and  shall  be  null  and  void. 
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The  meaning  of  this  clause  of  the  constitu- 
tion is  not  clear.  It  has  been  before  the 
Supreme  Court  only  a  few  times,  has  never 
been  fully  construed  by  that  court  and  has 
never  been  re-enforced  by  any  law  of  the  legis- 
lature. In  Fox  V.  Hale  &  Norcross  S.  M.  Co., 
108  Cal.  369,  41  Pac.  308,  the  court  said  it 
relates  to  directors'  liabilities  for  fraud  or 
embezzlement.  "It  means  something  like 
embezzlement  or  the  misappropriation  of 
funds  intrusted  to  an  officer  for  a  particular 
purpose,  and  does  not  apply  to  the  payment 
of  an  extravagent  price  for  services  or  mate- 
rials properly  appertaining  to  the  corpora- 
tion's business.  It  does  not  intend  to  hold  a 
director  liable  whether  individually  culpable 
or  not."  Winchester  v,  Howard,  64  Pac.  692, 
(Cal.  April,  1901)  was  an  action  under  this 
clause  of  the  constitution  to  charge  the  direc- 
tors of  a  savings  bank  for  money  "misappro- 
priated." The  allegations  were  that  the  direc- 
tors made  unsecured  loans  to  irresponsible 
parties.  A  demurrer  to  the  complaint  was 
sustained,  the  court  saying  that  "misappro- 
priated" meant  "embezzled"  in  the  criminal 
sense,  that  the  section  is  penal  and  that  for 
bona  fide  acts,  no  matter  how  unfortunate  or 
how  costly  to  the  corporation  such  acts  prove 
to  be,  the  directors  are  not  liable.  The  court 
expressly  refused  to  decide  whether  this  sec- 
tion of  the  constitution  [Art.  XII,  Sec.  3]  is 
self-executing  or  not.  Fox  v.  Hale  &  Nor- 
cross etc.,  Co.  (supra)  is  quoted   approvingly. 

In     an    earlier    case    [Hilder    v.   Collins, 
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63  Cal.  235]  it  was  said  to  be  a'  cumulative 
remedy  against  directors,  one  that  does  not 
take  away  or  abrogate  the  common  law  rem- 
edy against  directors  for  breach  of  trust. 

In  the  latest  decisions  on  this  subject  the 
court  declares  that  it  provides  for  an  action 
in  equity  by  all  of  the  creditors,  or  in  behalf 
of  all  the  creditors,  and  that  an  action  at  law 
by  one  or  some  of  the  creditors  will  not  lie. 
The  liability  is  said  not  to  be  a  secondary  one 
and  not  enforcible  only  after  the  legal  reme- 
dies against  the  corporation  have  been  ex- 
hausted. Winchester  v,  Mabury,  122  Cal. 
622,  55  Pac.  393;  Winchester  v,  Howard,  64 
Pac.  692  (Cal.  April,  1901). 

Section  142 — Same — For  Property  Wrong- 
fully Diverted. 

Every  director  of  any  stock  corporation  who 
concurs  in  any  vote  or  act  of  the  directors  of 
such  corporation  or  any  of  them,  by  which  it 
is  intended,  either 

1.  To  make  any  dividend,  except  from  the 
surplus  profits  arising  from  the  business  of 
the  corporation,  and  in  the  cases  and  manner 
allowed  by  law;    [see  Chap.  XIII,  supra^  or 

2.  To  divide,  withdraw  or  in  any  manner, 
except  as  provided  by  law,  pay  to  the  stock- 
holders, or  any  of  them,  any  part  of  the  cap- 
ital stock  of  the  corporation  [see  Chap.  VII 
mpra,  and  Sec.  134  supra] ^  or 

3.  To  discount  or  receive  any  note  or  other 
evidence  of  debt  in  payment  of  any  install- 
ment actually   called   in  and  required  to  be 
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paid,  or  with  intent  to  provide  the  means  of 
making  such  payment;  [see  Chap.  XI,  supra], 
or 

4.  To  receive  or  discount  anv  note  or  other 
evidence  of  debt,  with  the  intent  to  enable  any 
stockholder  to  withdraw  any  part  of  the 
money  paid  in  byLim,  or  his  stock;  [see 
Chap.  XI,  supra^y  or 

6.  To  receive  from  any  other  stock  corpo- 
ration, in  exchange  for  the  shares,  notes,  bonds, 
or  other  evidences  of  debt  of  their  own  cor- 
poration or  notes,  bonds  or  other  evidences  of 
debt  issued  by  such  other  corporation;  [see 
Chap.  XI,  supra]  is  guilty  of  a  misdemeanor. 
Pen.  C.  560. 

The  statute  [C.  C.  309]  which  makes  direct- 
ors individually  liable  for  all  debts  created  in 
excess  of  the  subscribed  capital  stock,  is  penal, 
because  it  makes  one  person  liable  fox  the 
debts  of  another.^  It  is  therefore  to  be  strictlv 
construed.  Every  intendment  is  against  it, 
and  no  recovery  can  be  had  without  express 
proof  (a)  that  the  debt  limit  has  been  ex- 
ceeded, and  (6)  that  the  director  sought  to  be 
charged  was  present  at  the  meeting  which 
authorized  the  debt  and  did  not  enter  his  dis- 
sent therefrom  on  the  minutes  of  the  meet- 
ing.    Id. 

In  railway  corporations,every  officer,  agent, 
or  stockholder  who  knowingly  assents  or  has 
any  agency  in  contracting  any  debt  by  or  in 
behalf   of   the   company,   unauthorized  by  a 

1.    Irvine  v.  McKeon,  23  Cal.  472.    This  case  construes  a  similar 
provision  of  the  general  corporation  law  of  1850.    Stat.  1850,  p.  S47. 
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special  law  for  that  purpose,  the  amount  of 
which  debt,  with  other  debts  of  the  company, 
exceeds  its  available  means  for  the  payment 
of  its  debts,  in  its  possession,  under  its  control, 
and  belonging  to  it  at  the  time  the  debt  is 
contracted,  including  its  bona  fide  and  avail- 
able stock  subscriptions,  and  exclusive  of  its 
real  estate,  is  guilty  of  a  misdemeanor.  [Pen. 
C.  666.  See  also  C.  C.  456-7.]  But  this  does 
not  affect  as  against  the  corporation  the  valid- 
ity of  the  debt  so  wrongfully  contracted.  Pen. 
C.  567. 

Section  143 — Same — For  False  Records  and 

Reports.  Etc. 

The  penalty  for  frauds  in  inducing  subscrip- 
tion to  formative  stock  has  already  been  dis- 
cussed [Sec.  93  supra']^  likewise,  the  penalty 
for  deceptions  practiced  on  public  officers 
investigating  the  affairs  of  the  corporation 
[Sec.  30  supra],  which  penalties  are  visited 
on  any  person  who  perpetrates  the  frauds. 

In  addition,  the  directors,  officer  and  agents 
of  corporations  are  subject  to  the  following 
penalties: 

Every  director,  officer,  or  agent  of  any  cor- 
poration or  joint-stock  association,  who  know- 
ingly receives  or  possesses  himself  of  any 
property  of  such  corporation  or  association, 
otherwise  than  in  payment  of  a  just  demand, 
and  who,  with  intent  to  defraud,  omits  to 
make,  or  to  cause  or  direct  to  be  made,  a .  full 
and  true  entry  thereof  in  the  books  or  accounts 
of  such  corporation    or   association,  and  every 
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director,  officer,  agent,  or  member  of  any  cor- 
poration or  joint-stock  association  who,  with 
intent  to  defraud,  destroys,  alters,  mutilates, 
or  falcifies  any  of  the  books,  papers,  writings, 

or  securities  belonging  to  such  corporation  or 
association,  or  makes,  or  concurs  in  making 
any  false  entries,  or  omits,  or  concurs  in  omit- 
ting to  make  any  material  entry  in  any  book 
of  accounts,  or  other  record  or  document  kept 
by  such  corporation  or  association,  is  punish- 
able by  imprisonment  in  the  state  prison  not 
less  than  three  nor  more  than  ten  years,  or 
by  imprisonment  in  a  county  jail  not  exceed- 
ing one  year,  and  a  fine  not  exceeding  five 
hundred  dollars,  or  by  both  such  fine  and 
imprisonment.     Pen.  C.  663. 

Every  director,  officer,  or  agent  of  any  cor- 
poration or  joint-stock  association,  who  know- 
ingly concurs  in  making,  publishing,  or  post- 
ing either  generally  or  privately  to  the  stock- 
holders or  other  persons,  any  written  report, 
exhibit,  or  statement  of  its  affairs  or  pecuniary 
condition,  or  book  or  notice  containing  any 
material  statement  which  is  false,  or  any 
untrue  or  wilfully  or  fraudulently  exaggerated 
report,  prospectus,  account,  statement  of  oper- 
ations, values,  business,  profits,  expenditures, 
or  prospects,  or  any  other  paper  or  document 
intended  to  produce  or  give,  or  having  a  ten- 
dency to  produce  or  give,  the  shares  of  stock 
in  such  corporation  a  greater  value  or  a  less 
apparent  or  market  value  than  they  really  pos- 
sess, or  refuses  to  make  any  book  or  post  any 
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notice  required  by  law,  in  the  manner  required 
by  law,  is  guilty  of  a  felony.     Pen.  C.  564. 

Any  oflBcer  of  a  corporation  who  wilfully 
gives  a  certificate,  or  wilfully  makes  an  offi 
cial  report,  public  notice,  or  entry  in  any  of 
the  records  or  books  of  the  corporation,  con- 
cerning the  corporation  or  its  business,  which 
is  false  in  any  material  representation,  shall 
be  liable  for  all  damages  resulting  therefrom 
to  any  person  injured  thereby;  and  if  two  or 
more  officers  unite  or  participate  in  the  com- 
mission of  any  of  the  acts  herein  designated, 
they  shall  be  jointly  and  severally  liable.  C. 
C.  316. 

Every  officer  or  agent  of  any  corporation, 
having  or  keeping  an  office  within  this  state, 
who  has  in  his  custody  or  control  any  book, 
paper,  or  document  of  such  corporation,  and 
who  refuses  to  give  to  a  stockholder  or  mem- 
ber of  such  corporation,  lawfully  demanding, 
during  office  hours,  to  inspect  or  take  a  copy 
of  the  same,  or  of  any  part  thereof,  a  reason- 
able opportunity  so  to  do,  is  guilty  of  a  mis- 
demeanor.    Pen.  C.  565. 

Section    144 — Same — What    Directors    are 
Liable  and  Nature  of  Liability. 

The  civil  liabilities  discussed  in  the  preced- 
ing sections  are  liabilities  created  by  law,  an 
action  for  which  must  be  brought  within  three 
years  after  the  discovery  by  the  aggrieved 
party  of  the  facts  upon  which  the  penalty 
attached  or  the  liability  was  created.  [C.  C. 
359.]     Criminally,  the  indictment  for  such  as 
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are  misdemeanors  must  be  found  within  one 
year  after  its  commission  [Pen.  C.  801],  and 
for  such  as  are  felonies,  within  three  years 
after  its  commission,  with  the  usual  extension 
of  time  when  the  defendant  is  out  of,  or 
departs  from,  the  state.     Pen.  C.  800,  802. 

The  term  "director,"  as  used  in  the  statutes 
creating  penal  liabilities,  embraces  any  of  the 
persons  having  by  law  the  direction  or  man- 
agement of  the  affairs  of  a  corporation,  by 
whatever  name  such  persons  are  described  in 
its  charter  or  known  by  law.  Pen.  C.  572. 
See  Sees.  141-3,  supra. 

Every  director  of  a  corporation  or  joint- 
stock  association  is  deemed  to  possess  such  a 
knowledge  of  the  affairs  of  his  corporation  as 
to  enable  him  to  determine  whether  any  act, 
proceeding,  or  omission  of  its  directors  is  a 
violation  of  the  above  duties.     Pen.  C.  508. 

Every  director  of  a  corporation  or  joint- 
stock  association,  who  is  present  at  a  meeting 
of  the  directors  at  which  any  act,  proceeding, 
or  omission  of  such  directors,  in  violation  of 
this  chapter,  occurs,^  is  deemed  to  have  con- 
curred therein,  unless  he  at  the  time  causes, 
or  in  writing  requires,  his  dissent  therefrom 
to  be  entered  in  the  minutes  of  the  directors. 
Pen.  C.  569. 

Every  director  of  a  corporation  or  joint- 
stock  association,  although  not  present  at  a 
meeting  of  the  directors  at  which  any  act,  pro- 
ceeding, or  omission  of  such  directors,  in  vio- 
lation  of  this  chapter^  occurs,  is  deemed  to 

1.    Pen.  C.  557-572. 
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have  concurred  therein,  if  the  facts  constitut- 
ing such  violation  appear  on  the  records  or 
minutes  of  the  proceedings  of  the  board  of 
directors,  and  he  remains  a  director  of  the 
same  co^ipany  for  six  months  thereafter,  and 
does  not  within  that  time  cause,  or  in  writing 
require,  his  dissent  from  such  illegality  to  be 
entered  in  the  minutes  of  the  directors.  Pen. 
C.  570. 

B  is  no  defense  to  a  prosecution  for  a  viola- 
lion  of  the  provisions  of  this  chapter, 
(Pen.  Code  557-572.)  that  the  cor- 
poration was  one  created  by  the  laws  of 
another  state,  government,  or  country,  if  it 
wag  one  carrying  on  business  or  keeping  an 
office  therefor  within  this  state.     Pen.  C.  571. 

Section  145 — Additional  Penalties  in 
Mining  Corporations. 

The  statute  by  which  a  penalty  of  one  thou- 
sand dollars  and  costs  was  visited,  at  suit  of 
any  stockholder,  upon  the  directors  of  mining^ 
corporations  who  fail  to  have  monthly  reports 
and  accounts  current  prepared  and  posted  in 
the  office  of  the  corporation,  was  a  fruitful 
source  of  litigation.  Stat.  1880,  p.  134.  See 
part  II,  postj  for  act  in  full. 

The  constitutionality  of  the  act  is  undoubt- 
ed. Hewlett  V.  Epstein,  63  Cal.  184;  see 
Chap.  XXIII,  pos/. 

Revenge  and  personal  spite  were  so  patently 

" / 

1  The  act  applies  to  all  corporations  organized  for  mining  piir- 
poues,  whether  actually  engaged  In  mining  or  not.  Francals  v. 
SompB,  92  Cal.  503,  28  Fac.  592. 
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the  motif  of  most  of  the  actions  brought  to 
recover  this  penalty,  that  in  1897  the  legis- 
lature added  the  proviso,  that  the  act  should 
only  apply  to  mining  corporations,  whose 
stock  is  listed  and  offered  for  public  sale  at 
public  exchange,  and  limited  the  damages  to 
the  actual  damages  sustained,  with  costs  of 
suit.     Stats.  1897,  p.  38. 

The  statute  is  remedial  as  well  as  penalJ 
That  the  director  did  not  know  of  the  law  is 
immaterial;  likewise  it  is  no  defense  that  the 
stockholder  who  sues  knew  more  of  the  com- 
pany's affairs  than  the  directors.  The  statute 
is  for  the  benefit  of  all  stockholders,  and  some 
of  them  might  not  have  such  knowledge.^  It 
is  no  defense  to  show  that  the  corporation  has 
no  office  or  principal  place  of  business.  The 
law  contemplates  that  every  corporation  shall 
have  an  office,  and  it  is  the  directors'  duty  to 
maintain  one.  Chapman  v.  Dorav,  89  Cal. 
52,  26  Pac.  605;  Hewlett  v.  Epstein,  63  Cal. 
184. 

The  act  requires  of  the  directors  three  things: 

(a)  Full  and  complete  books  to  be  kept  by 
the  secretary  and  open  to  the  stockholders' 
inspection; 

(6)  A  monthly  balance  sheet,  or  an  item- 
ized account  thereof,  to  be  posted  in  the  office 
of  the  corporation; 

(c)  Reports  of  the  superintendent  to  he 
kept  in  the  office  and   bo  open  to   the  stock- 

1.  Bull  V.  Tollnuin,  119  Cal.  :S58,  51  Pac.  546;  Anderson  v.  BvrneB. 
122  Cal.  272,  54  Pac.  821 .  As  amended  In  1897,  the  act  Is  no  longer 
penal.    See  this  section,  post. 

2.  Id. 
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holrler-.'  inspection.  Eyre  v.  Harmon,  92  C.il. 
580,  28  Pac.  779. 

A  balance  sheet,  containing  a  Buntjmary  or 
balance  of  all  accounts,  fulfills  the  require- 
ments of  the  statute  [Id.],  provided,  it  is  veri- 
fied "oy  the  superintendent.  The  act  requires 
verified  reports.  Shanklin  v.  Gray,  111  Cal. 
88,  43  Pac.  399. 

The  directors  are  oily  liable  to  the  penalty 
for  a  willful  and  intentional  neglect  to  have 
reports  made  and  accounts  filed.  Impossibil- 
ities are  not  required,  and  if,  in  good  faith, 
they  require  the  superintendent  to  make  the 
verified  reports,  and  require  the  secretary  to 
post  them,  thev  are  not  liable  to  the  penalty. 
Evre  V.  Harm^on,  92  Cal.  580,  28  Pac.  399; 
Miles  V.  Woodward,  116  Cal.  308,  46  Pac.  1076. 

For  intentional  failure  to  comply  with  the 
statute,  no  matter  how  honestly  the  directors 
may  be  acting,  they  are  liable.  Shanklin  v. 
Gray,  111  Cal.  88,  43  Pac.  399;  Eyre  v.  Har- 
mon, 92  Cal.  580,  28  Pac.  779. 

A  stockholder  makes  out  a  prima  facie  case 
by  proving  that  the  reports  were  not  posted 
by  the  first  Monday  of  the  month.  Schenck 
r.  Bandman,  81  Cal.  231,  22  Pac.  654;  com- 
pare Hewlett  V.  Epstein,  (>3  Cal.  184. 

Under  the  former  wording  of  the  act,  each 
monthly  failure  is  a  delinquency  for  which  an 
action  lie?.  Only  one  penalty  could  be  recov- 
ered for  delinquencies  that  happened  prior  to 
the  time  of  bringing  suit,  no  matter  how 
many  delinquencies  there  may  have  been. 
But  after  such   judgment  recovered,   another 
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action  lies  for  a  subsequent  failure.  Schofield 
V,  Doray,  89  Cal.  55,  26  Pac.  606;  Shanklin  t;. 
Gray,  111  Cal.  88,  43  Pac.  399;  Loveland  v. 
Garner,  71  Cal.  541,  12  Pac.  616. 

Under  the  present  wording  of  the  act, 
authorizing  a  judgment  for  actual  damage 
only,  the  penal  feature  of  the  statute  has  been 
eliminated.  The  present  act  applies  to  all 
corporations,  domestic  and  foreign.  Johnson 
V,  Tanthans,  127  Cal.  605,  60  Pac.  172. 

Before  the  amendment  of  1897,  the  act  re- 
lated only  to  domestic  corporations.  Miles  v. 
Woodward,  115  Cal.  308,  46  Pac.  1076. 

The  original  statute  was  so  far  penal,  that 
a  repeal  of  the  act  after  action  brought,  but 
before  judgment,  put  an  end  to  the  cause  of 
action.  Anderson  v,  Byrnes,  122  Cal.  272,  54 
Pac.  821. 

Section  146 — Meetings — Necessity  of. 

The  grant  of  corporate  powers  is  to  the 
board  of  directors,  not  to  the  directors  individ- 
ually. [C.  C.  305,  Sec.  133  supra.]  The 
powers  thus  granted  can  only  be  exei*cised  at 
a  meeting  of  the  board  duly  called  and  assem- 
bled. C.  C.  308;  Curtin  v.  Salmon  R.  etc.  Co., 
130  Cal.  345,  62  Pac.  552. . 

When  a  meeting  of  the  board  is  not  called 
in  the  manner  prescribed  b}^  law,  it  has  no 
power  to  bind  the  corporation  and  its  acts 
are  not  corporate  acts.  Gashwiler  v.  Willis, 
33  Cal.  11;  Miner's  Ditch  Co  v.  Zellerbach,  37 
Cal.  543;  Thompson  v.  Williams,  76  Cal.  153, 
18  Pac.   153;  Alta  S.   Min.  Co.   v.  Alta  Placer 
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Mining  Co.,  78  Cal.  629,  21  Pac.  373;  San 
Buenaventura  etc.  Co.  v.  Vassault,  50  Cal. 
534;  Smith  v.  Dorn,96  Cal.  73,  30  Pac.  1024; 
Paulv  V,  Pauly,  107  Cal.  8,  40  Pac.  29;  Cur- 
tin  v",  Salmon  R.  etc.  Co.,  130  Cal.  345,  62 
Pac.  552. 

A  majority  of  the  directors  is  a  sufficient 
number  to  form  a  board  for  the  transaction 
of  business  and  every  decision  of  a  majority 
of  the  directors  forming  such  board,  made 
when  duly  assembled,  is  valid  as  a  corporate 
act.  [C.  C.  308.]  Unless  a  quorum  (i.  e. 
majority  of  the  whole  number  of  directors 
that  the  corporation  is  authorized  by  its  char- 
ter to  have)  is  present  and  acting^  no  busi- 
ness performed  or  act  done  is  valid  as  against 
the  corporation.  [C.  C.  305;  Harding  v, 
Vandewater,  40  Cal.  77.]  The  fact  that  there 
is  a  vacancy  in  the  board  is  immaterial,  the 
remaining  directors,  if  a  majority  of  the 
whole  authorized  number  can  perform  cor- 
porate acts.  [Porter  v.  Lassen  County  etc. 
Co.,  127  Cal.  261,  59  Pac.  563.]  Unless  the 
by-laws  of  the  corporation  otherwise  provide, 
it  is  the  right  and  duty  of  the  board  to  fill 
vacancies,  by  appointment.  [C.  C.  305.] 
When,  by  vacancies,  only  a  minority  of  the 
directors  remain,  such  minority  has  power  to 
fill  up  the  board.  This  is  the  only  valid  cor- 
porate act  a  minority  can  do.  Nellis  i\  Pac. 
Bank,  127  Cal.  166,  59  Pac.  830. 


1  See  secHoii  1.19,  svpra,  rhnt  intcrrstc  d  illrcctors  are  not  present 
and  acting  as  to  acts  in  whkh  ihey  linve  a  pecuniary  Interest 
See  also  Curtln  v.  Salmon  R.  etc.  Co.,  IcO  Cal.  345,  62  Pac.  652. 
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Section    147 — Time,   Place   and   Notice  of 

Meeting. 

The  meetings  of  the  board  of  directors  must 
be  held  at  the  office  or  principal  place  of 
business  of  the  corporation.  [C.  C.  319.]  It  is 
competent  for  the  corporation  to  provide  by 
by-law  for  regular  meetings  and  the  mode  of 
calling  special  meetings.  [C.  C.  320,  303  sub. 
1.]  But  when  that  is  not  done,  all  meetings 
—regular  or  special — [Thompson  v.  Williams, 
76  Cal.  153,  18  Pac.  153]  must  be  called  by 
special  notice  in  writing,  to  be  given  to  each 
director  by  the  secretary,  on  the  order  of  the 
president,  or  if  there  be  none,  on  the  order  of 
two  directors.  [C.  C.  320.]  If  there  be  a 
president,  he  only  can  call  a  special  meeting, 
and  his  refusal,  no  matter  what  the  circum- 
stances, does  not  authorize  a  director  to  make 

;         the  call.     The  Supreme  Court  has  not  yet  sig- 
nified what  the  remedy  is,  for  a  refusal  of  the 
^       president  to  call  a  meeting.     Smith  v.  Dorn, 
^  96  Cal.  73,  30  Pac.  1034. 

The  notice  required  is  a  personal  notice  to 
each  member  of  the  board.  [Harding  v.  Van- 
dewater,  40  Cal.  77.]  If  such  notice  is  sent 
through  the  mail  properly  stamped  and  ad- 
dressed, there  is   a   presumption    that    such 

*v:>       notice   was   received.     [Sec.   121,  supra.]    It 
must  state  the  time  and  place  of  meeting,  but 

^       need   not   state    the  object   of    the   meeting. 
Granger  r.  Empire  Mg.  Co.,  59  Cal.  678. 

In  stating  the  time,  both  da}^  and  hour  are 
required,  and  the  meeting  must  beset  for  such 
time  as  is  at   least   reasonably   sufficient   to 
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afford  the  directors  the  opportunity  to  be 
present.  Thompson  v.  Williams,  76  Cal.  153, 
18  Pac.  153;  San  Buenaventura  etc.  Co.  v. 
Vassault  etc.  Co.,  50  Cal.  534;  see  also  Sec. 
121,  supra. 

Meetings  duly  assembled  can  be  adjourned 
from  day  to  day  or  time  to  time,  but  the  res- 
olution of  adjournment  must  state  the  hour 
of  day  to  which  the  meeting  is  adjourned. 
Otherwise,  the  adjourned  meeting  is  not  duly 
assembled  and  its  acts  are  void.  Thompson 
V,  Williams,  76  Cal.  153,  18  Pac.  153.  Bank 
of  Nat.  City  v.  Johnson,  65  Pac.  383,  (Cal. 
June,  1901.) 

Section  148 — By-laws— Nature  of. 

By-laws  are  the  body  of  rules  laid  down  by 
a  corporation  for  the  government  of  its  officers 
and  stockholders  in  the  conduct  of  its  affairs. 
[Wells  V.  Block,  117  Cal.  157,  48  Pac.  1090.] 
They  constitute  a  contract  between  the  corpo- 
ration and  each  individual  stockholder  and 
cannot  be  amended,  altered  or  repealed  so  as 
to  impair  vested  rights,  except  they  contain 
an  express  provision  for  such  .alteration  or 
repeal.  They  cannot  operate  retroactively. 
[Stohr  17  San  Francisco  etc.  Societv,  82  Cal. 
557,  22  Pac.  1125;  People  v.  Crockett,  9 
Cal.  112.]  Every  stockholder  is  bound  by 
by-laws  regularly  and  duly  adopted,  whether 
he  has  signed  them  or  not.  [McFadden  v. 
County  of  L.  A.,  74  Cal.  571,  16  Pac.  397.] 
Third  parties,  dealing^with  a  corporation  are 
not  bound  by  a  by-law,  unless  they  have  act- 
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ual  knowledge  of  it.  [Underbill  v,  Santa  Barba- 
ra Co.,  93  Cal.  300,  28  Pac.  1049.]  Where  a 
tbird  party  has  such  knowledge,  the  stock- 
holders by  ratifying  a  corporate  act  which 
constituted  a  breach  of  the  by-laws,  may 
waive  such  breach.  Underbill  v.  Santa  Bar- 
bara Co.,  93  Cal.  300,  28  Pac.  1049 ;  Pixley  v. 
West.  Pac.  R.  R.  Co.,  33  Cal.  183. 

In  addition  to  the  express  provision  of  the 
code  that  by-laws  must  not  be  in  controven- 
tion  of  any  existing  law  [C.  C.  354],  by-laws 
must  be  reasonable  and  just  and  not  in  con- 
trovention  of  public  policy,  or  oppressive  to 
the  stockholders  or  persons  dealing  with  the 
corporation.  In  re  Collateral  L.  &  S.  Bank, 
5  Sawyer  331. 

Section    149 — Same — Adoption,    Alteration 

AND  Repeal. 

The  general  law  of  the  state  provides  [C.  C. 
301 J  that  every  corporation  may  adopt  a  code 
of  by-laws  for  its  government,  not  inconsis- 
tent with  the  constitution  and  laws  of  the 
state.  The  assent  of  stockholders  represent- 
ing a  majority  of  all  the  subscribed  capital 
stock,  or  of  a  majority  of  the  members,  if  there 
is  no  capital  stock,  is  necessary  to  adopt  by- 
laws, if  they  are  adopted  at  a  meeting  called 
for  that  purpose,  and  in  the  event  of  such 
meeting  being  called,  two  weeks'  notice  of  the 
same  by  advertisement  in  some  newspaper 
published  in  the  county  in  which  the  princi- 
pal place  of  businesa  of  the  corporation  is 
located,  or  if  none  is  published  therein,  then 
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in  a  paper  published  in  an  adjoining  county, 
must  be  given  by  order  of  the  acting  presi- 
dent. The  written  assent  of  the  holders  of 
two-thirds  of  the  stock,  or  of  two-thirds  of  the 
members,  if  there  is  no  capital  stock,  is  effect- 
ual to  adopt  a  code  of  by-laws  without  a  meet- 
ing for  that  purpose.      C.  C.  301. 

"All  by-laws  adopted  must  be  certified  by  a 
majority  of  the  directors  ?ind  secretary  of  the 
corporation,  and  copied  in  a  legible  hand  in 
some  book  to  be  kept  in  the  office  of  the  cor- 
poration, to  be  known  as  the  *book  of  by- 
laws,' and  the  book  must  then  be  open  to  the 
inspection  of  the  public  during  office  hours 
each  day  except  holidays.  The  by-laws  may 
be  repealed  or  amended,  or  new  by-laws  may 
be  adopted,  at  the  annual  meeting,  or  at  any 
other  meeting  of  the  stockholders  or  members 
called  for  that  purpose  by  the  directors,  by  a 
vote  representing  two-thirds  of  the  subscribed 
stock,  or  by  two-thirds  of  the  members.  The 
written  assent  of  the  holders  of  two-thirds  of 
the  stock,  or  of  two-thirds  of  the  members  if 
there  is  no  capital  stock,  is  effectual  to  repeal 
or  amend  any  by-law,  or  to  adopt  additional 
by-laws.  The  power  to  repeal  and  amend  the 
by-laws  and  to  adopt  new  by-laws  may,  by  a 
similar  vote  at  any  such  meeting,  or  similar 
written  assent,  be  delegated  to  the  board  of 
directors.  The  power,  when  delegated,  may 
be  revoked  by  a  similar  vote  at  any  regular 
meeting  of  the  stockholders  or  members. 
Whenever  any  amendment  or  new  by-law  is 
adopted,  it  must  be  copied  in  the  book  of  by- 
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laws,  and  immediately  after  them.  If  any 
by-law  IS  repealed,  the  fact  of  repeal,  with  the 
date  of  the  meeting  at  which  the  repeal  was 
enacted,  or  written  assent  was  filed,  must  be 
stated  in  said  book."     C.  C.  304. 

Until  copied  or  stated  as  above  required,  no 
by-law  nor  any  amendment  or  repeal  thereof 
can  be  enforced  against  any  person,  other 
than  the  corporation,  not  having  actual  notice 
thereof.     C.  C.  304. 

Section    150 — Subject-matter-  of   By-laws. 

For  the  management  of  its  property,  the 
regulation  of  its  affairs  and  for  the  transfer  of 
its  stock,  a  California  corporation  has  power 
to  make  by-laws  [C.  C.  354,  sub.  6],  subject 
only  to  the  restrictions  discussed  in  the  pre- 
ceding section.  [Sec.  149,  supra,^  In  addi- 
tion to  this  general  grant  of  power,  the  Civil 
Code  makes  special  mention  of  numerous  mat- 
ters that  can  be  regulated  by  by-law,  if  the 
stockholders  see  fit  so  to  do. 

A  corporation  may,  by  its  by-laws,  provide 
for: 

1.  The  time,  place  and  manner  of  calling 
and  conducting  its  meetings,  and  may  dispense 
with  notice  of  all  regular  meetings  of  stock- 
holders or  directors.     C.  C.  303. 

2.  The  number  of  stockholders  or  members 
constituting  a  quorum.     C.  C.  303. 

3.  The  mode  of  voting  by  proxy.  C.  C. 
303. 

4.  The  qualification  and  duties  of  directow, 
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and  also  the  time  of  their  annual  election,, 
and  the  mode  and  manner  of  giving  notice 
thereof.     C.  C.  303.  " 

5.  The  mode,  manner,  and  by  whom, 
vacancies  in  the  board  of  directors  are  to  be 
filled.    C.  C.  305. 

6.  The  amount  of  stock  which  must  be 
held  in  order  to  qualify  the  holder  to  become 
a  candidate  for  the  office  of  director.  C.  C. 
305. 

7.  The  compensation  and  duties  of  officers. 
C.  C.  303. 

8.  The  manner  of  election  and  the  terms 
of  office  of  all  officers  other  than  the  directors. 
C.  C.  303.. 

9.  The  restrictions  under  which  and  pur- 
poses for  which,  certificates  of  stock,  signed 
by  the  president  and  secretary,  may  be  issued 
prior  to  the  full  payment  for  such  stock.  C. 
C.  323. 

10.  For  the  disposition  of  such  of  its  own 
stock,  as  is  purchased  by  the  corporation. 
C.  C.  344. 

11.  The  newspaper  in  which  all  notices  of 
the  meetings  of  stockholders  or  board  of 
directors,  notice  of  which  is  required,  must 
be  published,  which  must  be  some  paper  pub- 
lished in  the  county  where  the  principal  place 
of  business  of  the  corporation  is  located,  or  if 
none  is  published  therein,  then  in  a  news- 
paper published  in  an  adjoining  county; 
provided,  that  when  the  by-laws  prescribe  the 
newspaper  in  which  said  publication  shall  be 
made,  if  from  any  cause,  at  the  time  any  pub- 


288  OOBPOBATIONS. 

lication  is  desired  to  be  made,  the  publication 
of  such  newspaper  shall  have  ceased,  the 
board  of  directors  may,  by  an  order  entered 
on  the  records  of  the  corporation,  direct  the 
publication  to  be  made  in  some  other  news- 
paper published  in  the  county,  or  if  none  is 
published  therein,  then  in  an  adjoining 
county.     C.  C.  303. 

12.  Suitable  penalties  for  violation  of 
by-laws,  not  exceeding  in  any  case,  one  hun- 
dred dollars  for  any  one  offense.     C.  C.  303. 

Corporations  now  organized,  or  that 
may  hereafter  be  organized  for  purposes 
other  than  profit,  may,  either  in  their  by-laws, 
ordinances,  constitutions,  or  articles  of  incor- 
poration, provide  for: 

1.  The  qualification  of  members,  mode  of 
election  or  appointment,  and  terms  of  admis- 
sion to  membership; 

2.  The  fees  of  admission  and  dues  to  be 
paid  to  their  treasury  by  members; 

3.  The  number  of  persons  that  shall  con- 
stitute a  quorum  at  any  meeting  of  the  cor- 
poration, and  that  an  election  of  officers  of 
the  corporation  by  a  meeting  so  constituted, 
or  the  appointment  or  selection  of  such  offi- 
cers, or  any  of  them,  in  any  manner  required 
by  the  rules,  regulations,  or  discipline  of  any 
specified  religious  denomination,  society,  or 
church,  shall  be  as  valid  as  if  made  at  an 
election  at  which  a  majority  of  the  members 
of  the  corporation  were  present  and -voted; 

4.  The  expulsion  and  suspension  of  mem- 
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bers  for  misconduct   or  nonpayraent   of  dues, 
also  for  restoration  to  membership; 

5.  A  special  method  of  organizing  the 
board  of  directors,  and  a  special  method  of 
increasing  or  diminishing  the  number  of 
directors  within  the  limits  as  to  number  pre- 
scribed by  section  five  hundred  and  ninety- 
three  of  this  code; 

6.  Contracting,  securing,  paying,  and 
limiting  the  amount  of  their  indebtedness; 

7.  That  the  rules,  regulations,  or  discipline 
for  the  time  being,  of  any  specified  religious 
denomination,  society,  or  church,  shall  always 
be  a  part  of  their  by-laws,  ordinances,  consti- 
tutions, or  articles  of  incorporation; 

8.  Other  regulations  not  repugnant  to  the 
constitution  or  laws  of  the  state  and  conso- 
nant with    the    objects    of  the    corporation. 

C  \j,  Otfy* 

Section  151 — Judicial  Construction  of  Cer- 
tain  By-laws. 

The  following  by-laws  have  been  judicially 
declared  valid,  as  not  being  in  conflict  with 
any  existing  law: 

A  by-law  that  stock  shall  not  be  transferred 
on  the  books  of  the  corporation  until  all 
delinquent  assessments  thereon  have  been 
paid  and  that  all  certificates  should  contain 
this  by-law  on  their  face  ;^  a  by-law  that  in 
the  event  of  insolvency  or  dissolution  credi- 
tors who   are   not  stockholders   shall   have  a 

1  Borland  v.  Haven,   87  Fed.  394,   affirmed  without  opinion,    15 
Siiji.CH.  1039;  Pendergast  v.  Bank  of  Stockton,  2  Sawy.  108. 
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preference  over  creditors  who  are,^  and  a 
by-law  of  a  mutual  benevolent  society  that 
members  may  be  expelled  for  cause.  Peyre 
V.  Mut.  R.  Soc,  90  Cal.  240,  27  Pac.  191. 

On  the  other  hand,  a  by-law  of  a  building 
and  loan  society  that  the  corporation,  on 
demand,  will  return  subscriptions  paid  and 
cancel  stock ;^  a  by-law  attempting  to  estab- 
lish a  secret  lien  on  stock  in  favor  of  the  cor- 
poration and  available  against  innocent  pur- 
chasers;' a  by-law  that  only  a  stockholder 
can  be  selected  as  the  proxy  of  another;*  and 
a  by-law  that  stockholders  shall  not  be  liable 
for  the  debts  of  the  corporation* — have  all 
been  declared  null  and  void,  as  contravening 
the  existing  law  of  the  state. 

Section  152 — Election  of   Directors — Time 

AND  Method. 

The  directors  of  a  corporation  must  be 
elected  annually  by  the  stockholders  or  mem- 
bers, and  if  no  provision  is  made  in  the 
by-laws  for  the  time  of  election  it  must  be 
held  on  the  first  Tuesday  in  June.  [C.  C. 
302.]  Two  weeks'  notice  of  such  election 
must  be  given   by   order   of  the   acting  presi- 


1  See  Sec.  85,  supra.    Murphy  v.   Pac.  Bank,   130  Cal.  542,  62P«c 
1059;  Anglo  Bank  r.  Granger's  Bank,  63  Cal.  359. 

2  Vercoutere  v.  Golden  State  L.  Co.,  116  Cal.  410,  48  Pac.  873. 

3  Anglo  Bank  V.  Granger's  Bank,   63  Cal.  359;     Lankersbim  Co. 
V.  Herberger,  82  Cal.  600,  23  Pac.  134. 

4  People's  etc.  Bank,  v.  Superior  Court,  104  Cal.  649,  38  P»c.  453. 

5  Wells  V.  Black,  117  Cal.  157,  48  Pac.  1090. 
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dcnt^  by  advertisement  in  some  newspaper 
published  in  the  county  of  the  principal  place 
of  business  of  the  corporation ;  and  if  there  be 
none  published  in  such  county,  then  in  a 
newspaper  of  an  adjoining  county.  [C.  C. 
302.]  The  power  of  electing  directors  is  thus 
placed  by  the  general  law  in  the  stockholders 
to  be  exercised  by  them  at  a  meeting  duly 
called  and  assembled  [Sec.  121,  supra],  and 
the  corporation  cannot  by  resolution,  by-law 
or  contract,  directly  or  indirectly,  either  give 
or  take  away  this  power.  Brewster  v. 
Hartley,  37  Cal.  15. 

All  elections  must  be  by  ballot,  and  every 
stockholder  has  the  right  to  vote  [Chap.  XIV, 
supra,]  in  person  or  by  proxy  the  shares 
standing  in  his  name  for  as  many  persons  as 
there  are  directors  to  be  elected,  or  to  cumu- 
late his  vote.^  The  directors  receiving  the 
highest  number  of  votes  shall  be  declared 
elected.     C.  C.  307. 

At  all  elections  there  must  be  a  majority  of 
the  subscribed  capital  stock,  or  of  the  mem- 
bers, represented  in  person  or  Ijy  proxy  in  writ- 
ing.   C.  C.  312. 

If  from  any  cause  an  election  does  not  take 
place  on  the  day  appointed  by  law  or  by  the 
by-laws,  or  otherwise,  it  may  be  held  on  any 
day  thereafter  as  is  provided  for  in  such 
by-laws,   or   to   which   such  election  may  be 

1  If  there  be  none  such,  a  justice  of  the  peace  can  call  the  meet- 
ing on  application  of  three  or  more  stockholders,  or  of  a  lesser 
number  holding  a  majority  of  the  shares.  C.  C.  311.  Sec  Sec. 
192,  ffupra. 

^  C.  C.  807.    Cumulative  voting  does  not  apply  to  corporaiiona  . 

n«(  tor  profit.    See  Clia p.  XIV >  supra.  jM 


^ 
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adjourned  or  ordered  by  the  directors.  If  an 
election  has  not  been  held  at  the  appointed 
time,  and  no  adjourned  or  other  meeting  for 
the  purpose  has  been  ordered  by  the  directors, 
a  meeting  may  be  called  by  the  stockholders. 
C.  C.  314.  For  the  notice  of  and  mode  of 
calling  the  meeting,  see  C.  C.  310,  and  section 
122,  supra. 

There  must  be  not  less  than  five  directors, 
[C.  C.  290]  a  majority  of  whom  must  be  cit- 
izens of  California.  [C.  C.  305.]  The  number 
of  directors  may  be  increased  or  decreased  to 
any  number  not  less  than  five,^  whereupon 
a  certificate  stating  the  number  of  directors 
must  be  filed  in  the  manner  provided  for  fil- 
ing original  articles  of  incorporation.  C.  C. 
290;  see  Chap.  Ill,  supra. 

Directors  in  corporations  for  profit  must  be 
holders  of  stock  therein  to  an  amount  to  be 
fixed  by  the  by-laws.  [C.  C.  305.]  A  person 
holding  no  stock  in  the  corporation  cannot  be 
legally  elected  a  director.  Rosecrans  Mfg  Co. 
V,  Morey,  111  Cal.  114,  43  Pac.  585. 

Directors  of  all  other  corporations  must  be 
members  thereof.     C.  C.  305. 

The  question  of  filling  vacancies  in  the  board 
has  already  been  discussed.  See  Sec.  146  supra. 

Section  153 — Same — Contesting   Elections. 

As  elections  can  only  be  had  at  meetings  of 
the  stockholders  duly  called  and  assembled, 
an  election  can  be  contested  like  any  other  act 
of  the  stocKholders,  on   the  ground  that  the 

1.    Tills  does  not  relate  to  corporatl  ms  for  social  parpoflea;  such 
corporations  can  have  any  number  they  desire.    C.  C.  305. 
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meeting  at  which  it  was  held  was  nut  legally 
assembled.  Such  an  election  is  void,  not  void- 
able, for  an  illegal  meeting  can  do  no  valid 
corporate  act.  [Zion  M.  E.  Church  v,  Hillary, 
51  Cal.  155,  see  Sec.  146  supra.]  If,  however, 
the  meeting  be  duly  assembled,  but  no  quo- 
rum be  present,  or  votes  are  improperly  cast 
or  counted  such  election  is  voidable,  not  void. 
[C.  C.  312.]  It  can  be  set  aside  on  the  appli- 
cation of  any  stockholder  whether  he  had  the 
right  to  vote  at  such  election  or  not.  Wright 
V.  Central  etc.  W.  Co.,  67  Cal.  532,  8  Pac.  70. 

The  action  to  set  aside  an  election  is  an 
equitable  one  [Whitehead  v.  Sweet,  126  Cal. 
67,  58  Pac.  376],  and  can  be  brought  in  any 
equity  court;  it  was  a  right  at  common  law  to 
any  one  aggrieved.  Wright  v.  Central  etc.  W. 
Co.,  67  Cal.  532,  8  Pac.  70. 

The  remedy  is  to  be  sought  through  the 
courts.  Members  of  a  corporation  cannot  secede 
for  the  purpose  of  expelling  its  oflBcers  or  declar- 
ing its  offices  vacant  and  electicig  new  officers. 
Such  proceedings  are  wholly  void.  [McCal- 
lion  V,  Hibernia  etc.  Soc,  70  Cal.  163,  12  Pac. 
114.]  The  Civil  Code,  section  315,  provides 
that  "upon,  the  application  of  any  person 
aggrieved  by  any  election  held  by  any  corpor- 
ate body,  the  Superior  Court  of  the  county  in 
which  such  election  is  held  must  proceed 
forthwith  to  hear  the  allegations  and  proofs  of 
the  parties,  or  otherwise  inquire  into  the  mat- 
ters of  complaint,  and  thereupon  confirm  the 
election,  order  a  new  one,  or  direct  such  other 
relief  in   the   premises  as  accords  with  right 


994  CORPORATIONS. 

and  justice.  Upon  filing  the  petition,  and 
before  any  further  proceedings  are  iiad  under 
this  section,  five  days'  notice  of  the  hearing 
must  be  given,  under  the  direction  of  the 
court  or  the  judge  thereof;  to  the  adverse 
party,  or  those  to  be  affected  thereby."  All 
relief  necessary  can  be  granted  in  this  action. 
Whitehead  v.  Sweet,  126  Cal.  67, 508  Pac.  376. 
This  section  of  the  code  applies  only  to  the 
annual  election  of  directors  by  the  stockhold- 
ers; it  does  not  apply  to  appointments  to  fill 
vacancies.  [Wickershamv.  Brittan,  93  Cal.  34, 
29  Pac.  51.]  The  only  "elections"  which  the 
"corporate  body"  holds  are  those  at  which 
only  the  stockholders  vote.  The  corporate 
body  is  the  corporation  itself,  not  the  board  of 
directors.  It  is  "the  persons  signing  the  arti- 
cles of  incorporation,  their  associates  and  suc- 
cessors," who  are  erected  into  a  "body  politic 
and  corporate."  [Sec.  296  C.  C;  Wickersham 
V,  Brittan,  93  Cal.  34,  29  Pac.  51;  see  Chap. 
Ill,  supra,^  -Accordingly,  this  section  does 
not  apply  to  a  refusal  of  the  other  directors 
to  allow  an  appointed  director  to  act  as  such. 
Wickersham  v.  Murphy,  93  Cal.  41,  28  Pac. 
793. 

Section  154 — Removal  of  Directors. 

The  board  of  directors  legally  elected  can 
only  be  removed  from  oflBce  by  a  vote  of  two- 
thirds  of  the  members,  or  of  stockholders  hold- 
ing two-thirds  of  the  capital  stock,  at  a  gener- 
al meeting  held  after  previous  notice  of  the 
time  and  place  and  of  the  intention  to  pro- 
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pose  such  removal.  [C.  C.  310.]  Meetings 
of  stockholders  for  this  purpose  may  be  called 
by  the  president,  or  by  a  majority  of  the  direc- 
tors, or  by  members  or  stockholder?  holding 
at  least  one-half  the  votes.  Such  calls  must 
be  in  writing  and  addressed  to  the  secretary, 
who  must  thereupon  give  notice  of  the  time, 
place  and  object  of  the  meeting,  and  by  whose 
order  it  is  called.  If  the  secretary  refuses  to 
give  the  notice,  or  if  there  is  none,  the  call 
may  be  addressed  directly  to  the  members  or 
stockholders,  and  be  served  as  a  notice,  in 
which  case  it  must  specify  the  time  and  place 
of  meeting.^  In  case  the  board  of  directors  is 
BO  removed,  a  new  board  may  be  elected  at 
the  same  meeting.     C.  C.  310. 

There  is  no  power  in  the  courts  of  this  state, 
as  courts  of  equity,  to  remove  directors  or  any 
other  oflBcers  of  a  corporation.  A  director 
may  fraudently  mismanage  the  affairs  of  the 
corporation  and  be  liable  for  his  acts,  but  he 
cannot  on  that  account  be  removed  from  office 
by  a  court.^  It  will  be  noted  that  the  above 
section  [Sec.  310  C.  C]  refers  only  to  the  re- 
moval of  the  whole  board  of  directors,  and 
that  the  board  can  be  removed  at  pleasure  of 
the  stockholders,  with  or  without  cause.  The 
section  does  not  apply  to  other  officers  of  a 
corporation,  nor  to  such  of  its  agents  as  are 
removable  or  appointable  at  pleasure  of  the 
directors. 


1.  C.  C.  310.    The  notice  muHt  be  given  as  prescribed  In   seetlon 
3M  C.  C,  wlifcli  section  Is  given  In  full  In  Part  II,  post. 

2.  Neall  v.  Hill,  16  Cal.  146.    An  exception  to  this  rule  Is  made  In 
the  case  of  wvingB  banks*  Sec.  578  CO. 
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If  a  director  while  in  office  disposes  of  all 
his  stock  so  that  he  is  no  longer  a  shareholder, 
such  act  does  not  ipso  facto  oust  him  from 
office.  San  Jose  Bank  v.  Sierra  L.  Co.,  62 
Cal.  179. 

A  contract  by  a  director  to  resign  his  office 
is  against  public  policy  and  cannot  be 
enforced.  "Directors  owe  duties  to  others 
besides  themselves.  They  have  been  put  in 
office  by  the  stockholders  and  it  is  a  violation 
of  trust  to  be  bought  out.  They  can  resign, 
of  course,  but  they  must  not  make  a  profit  or 
benefit  out  of  the  matter  of  Ruch  resignation. 
Such  a  consideration  is  illegal."  Forbes  t?. 
McDonald,  54  Cal.  98. 

In  mining  corporations  organized  and  still 
existing  under  the  act  of  March  21,  1872 
[Stats,  p.  443;  amended  Stats.  1875-6,  p.  730J, 
the  proceedings  to  oust  directors  are  to  be 
brought  by  a  majority  of  the  shareholders, 
not  by  the  holders  of  a  majority  of  the  stock. 
Chollar  M.  Co.  v.  Wilson,  66  Cal.  374,  5  Pac. 
670. 

Section  155 — De  facto  Directors. 

Directors  holding  office  under  color  of  elec- 
tion and  having  charge  of  the  affairs  of  the 
corporation  are  "de  facto"  directors.  [Anglo 
Cal.  Bank  v.  Mahoney  etc.  Co.,  5  Sawyer  255.] 
Two  conditions  are  necessary  in  order  to  con- 
stitute directors  de  facto:  (a)  There  must 
have  been  an  honest  attempt  made  to  hold  a 
legal  election  and  {b)  the  persons  so  defect- 
ively elected  must  have  been  acting  in  the 
capacity  of  directors.     For  a  similar  doctrine 
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as  to  de  facto  corporations  see  chapter  XXII, 
post. 

Acting  in  the  capacity  of  a  director  means 
taking  part,  as  such,  in  the  affairs  of  the  cor- 
poration, holding  himself  out  as  such,  and,  in 
general,  performing  the  duties  of  a  director. 
[Rosecrans  M.  Co.  v.  Morey,  111  Cal.  114, 
43  Pac.  685.]  If  a  person's  only  act  as  a 
director  is  to  take  forcible  possession  of  the 
corporation's  offices  or  property,  such  person 
is  not  a  de  facto  director,  but  a  trespasser. 
Zion  M.  E.  Church  v.  Hillary,  51  Cal.  151. 

De  facto  directors  have  all  the  powers  and 
liabilities  of  directors  legally  elected.^  Their 
acts  are  valid  corporate  acts.^  They  can  levy 
assessments,^  or  sell  the  corporate  property^, 
and  their  title  to  office  cannot  be  attacked  in 
any  collateral  proceeding.*  Until  ousted  by 
a  direct  proceeding,  the  title  to  office  of  a  de 
facto  director,  cannot  be  impeached.  San 
Jose  etc.  Bank  v.  Sierra  L.  Co.,  63  Cal.  179. 

This  "de  facto"  doctrine  is  for  the  benefit  of 
innocent  third  parties  and  should  not  be 
invoked  when  all  the  parties  to  the  action 
have  full  knowledge   of   the   circumstances  of 


1  Anglo  Cal.  Bank  v.  Mahoney  etc.  Co.,  5  Sawy.  255. 

2  Mahoney  etc.  Co.  v.  Bennett,  5  Sawy.  141. 

3  San  Joaquin  Co.  r.  Beecher,  101  Cal  70,  35  Tac.  349. 

4  Balfour  Guthrie  etc.  Co.  v.  Woodworth,  124  Cal.  169,  56  Pac. 
891. 

5  San  Joaquin  Co.  y.  Beecher,  101  Cal.  70,  85  Pac.  341;  San  Jose 
etc.  Bank  r.  Sierra  L.  Co.,  63  Cal.  179;  Balfour  Guthrie  etc.  Co.  v. 
Woodworth,  124  Cal.169,  56  Pac.  891;BarreU  v.  Lake  View  Land  Co., 
122Cal.  129,  54Pac.  594. 
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the  election,  as  for  example  in  a  contefit 
between  the  corporation  and  its  officers.  See 
Rosecrans  v.  Morey,  111  Cal.  114,  43  Pac.  585. 
See  chapter  III,  supra. 


CHAPTER  XVII. 


OTHER   OFFICERS  AND  AGENTS. 


Skc.  156-ELF.CTION  OF    OFFICERS  AND    APPOINTMENT 

OF  AGENTS. 
Sec.  157— POWER  TO  BIND  TH  E  CORPORATION. 
Sic.  158— ADMISSIONS. 
Skc.  159-lTNAUTHORIZED  ACTO. 
Sec.  160-SAME— RATIFICATION. 
Sec.  161-LIABILITIE8. 
Sec.  162-SAME- penal. 
Sec.  163-«ALARIE8  OP  OFFICERS. 
Sec.  164— same— OF  DIRECTORS. 

Section    156 — Election    of     Officers    and 
Appointment  of   Agents. 

Immediately  after  their  election,  the  direc- 
tors must  organize  by  the  election  of  a  presi- 
dent, who  must  be  one  of  their  number,  a 
secretary,  and  treasurer.  They  must  perform 
the  duties  enjoined  on  them  by  law  and  the 
by-laws  of  the  corporation.     C.  C.  308. 

All  other  officers  and  agents  are  appointees 
of  the  board  of  directors.  In  order  to 
appoint  an  officer  or  agent,  no  written  or 
sealed  commission  is  necessary  [McKiernan 
V.  Lenzen,  56  Cal.  61];  an  agency  may  be 
created  by  a  precedent  authorization  or  a  sub- 
sequent ratification.     [C.  C.  2307.] 

Until  an  officer  resigns,  or  is  removed, 
or  his  office  is  declared    vacant,   he   remains 
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an  officer,  and  his  acts  are  binding  on  the 
corporation  if  within  the  scope  of  his  author- 
ity. [Eel  R.  N.  Co.  V.  Struven,  41  Cal.  616.] 
A  summons  served  on  a  president  who  had 
departed  from  the  home  county  of  the  corpor- 
ation and  settled  two  hundred  miles  away  and 
who  had  long  ceased  to  take  any  active  part 
in  the  corporation's  business  or  affairs  was 
held  to  be  a  valid  service  on  the  corporation 
though  in  fact  none  of  its  managers  or  other 
agents  ever  knew  of  the  service.     Id. 

A  contract  by  a  director  to  vote  for  the 
election  of  a  certain  person  cannot  be  enforced. 
It  is  against  public  policy  to  allow  a  director 
to  obligate  himself  to  vote  in  any  certain  way. 
Dulin  V.  Pac.  Wood  etc.  Co.,  103  Cal.  357.,  35 
Pac.  1045,  37  Pac.  207. 

Section    157 — Power  to    Bind   the    Corpo- 
ration. 

Officers  of  a  corporation  are  its  agents,  and 
their  power  to  bind  it  is  simply  a  question 
of  agency.  San  Diego  W.  Co.  v,  San  Diego  F. 
Co.,  108  Cal.  549,  41  Pac.  495;  Carey  v.  Phil- 
adelphia etc.  Co.,  33  Cal.  694. 

The  Civil  Code  states  [Sec.  2307]  that 
authority  can  be  conferred  on  an  agent  by 
precedent  authorization  or  a  subsequent  rati- 
fication, and  that  "an  agent  has  authority  to 
do  everything  necessary  or  proper  or  usual 
in  the  ordinary  course  of  business  for  effect- 
ing the  purpose  of  his  agency."  [C.  C.  2319.] 
The  authority  of  an  agent  of  a  corporation 
depends  on  the  character  and  necessities  of  its 
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business  and  the  degree  or  extent  of  control 
permitted  him  bv  the  corporation.  [Rigby  v. 
Lowe,  125  Cal.  613,  58  Pac.  153.]  According- 
ly, an  officer  of  a  corporation  has  power  to 
bind  the  corporation  as  its  agent  by  contracts 
or  other  acts  made  within  the  ordinary  busi- 
ness of  his  office.  [Crowley  v.  Genesee  M, 
Co.,  55  Cal.  273.]  Proof  of  his  appointment 
to  office  is  sufficient  proof  of  such  authority; 
neither  a  seal  nor  a  resolution  of  the  directors 
is  necessary.  Crowley  v.  Genesee  M.  Co.,  65 
CaL  273;  Greig  v,  Riordan,  99  Cal.  316,  33 
Pac.  913. 

Special  authority,  not  belonging  to  an  offi- 
cer by  virtue  of  his  office,  can  only  be  con- 
ferred on  him  by  by-law  [C.  C.  303],  or  by 
resolution  of  the  directors.  It  is  usual  in 
most  corporations  to  appoint  some  officer 
general  njanager,  whose  powers  and  duties 
are  to  assume  complete  comtrol  of  the  ordi- 
nary workings  of  the  business.  [Greig  v.  Rior- 
dan, 99  Cal.  316,  33  Pac.  913.]  Such  a  gen- 
eral manager  has  power  to  do  any  act  which 
in  his  judgment  is  suitable  to  protect  the 
interests  of  the  corporation  or  to  preserve  its 
property.^  He  can  borrow  money  and  incur 
debts  and  issue  the  paper  of  the  corporation 
therefor,^  and  he  can  collect  all  debts  due  the 
corporation.^     He  can  pay  or  secure  the  cred- 

1-  Loi  Angeles  L,  Co.  v.  Los  Angeles,  106  Cal.  150,  89  Pac.  635; 
Hawley  v.  Gray  Bros.  Co.,  106  Cal.  337,  39  Pac.  609. 

2.  Smith  V.  Eureka  Flour  Mills,  6  Cal.  1;  Seeley  v.  Lumber  Co., 
SSCal.  •^2•,  McCormlck  v.  Stockton  etc.  R.  K.  Co.,  l:K)  Cal.  100,  62 
Pac.  267:  Slebe  v.  Joshua  Hendy  Works,  86  Cal.  390,  25  Pac.  14. 

3.  Grieg  V.  Rlordau,  99Cal.  316,  33  Pac.  913;  assignment  for  col- 
lection, Rfgby  V.  Lowe,  125  Cal.  613,  58  Pac.  153;Tuller  v.  Arnold,  98 
Cal.  522,  33  Pac  425. 
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itors  of  the  corporation  and  for  that  purpope 
can  assign  its  bills  receivable/  He  can  make 
assignments  for  the  purpose  of  collection. 
[Tuller  V.  Arnold,  98  Cal.  522,  33  Pac.  445.] 
He  can  hire  an  attorney.  [Streeter  v,  Robin- 
son, 102  Cal.  542,  36  Pac.  946.]  He  can  hire 
laborers  and  employ  clerks,*  and  can  purchase 
all  needed  materials  and  supplies.^  He  can 
sell  or  lease  the  property  of  the  corporation.'^ 
But  all  these  powers  can  only  be  exercised  if 
in  the  scope  of  the  ordinary  business  of  the 
corporation.  He  cannot  contract  or  purchase 
property  for  the  purpose  of  extending  the 
operations  of  the  corporation.  Blen  v.  Bear 
River  Co.,  20  Cal.  602. 

No  officer  of  a  corporation  by  virtue  of  his 
office  alone,  whether  president,  vice-president, 
secretary  or  treasurer,  has  power  to  hire  an 
attorney  for  the  corporation,®  or  ma^e  a  street 
paving  contract,®  or  hire  a  doctor  for  an  in- 
jured employee,'^  or  pool  or  consolidate  with 
another  corporation,"  or  to  issue  bonds,^*  or  to 
buy  or  sell   real   estate,^^  or  to  mortgage   the 


4.  McKIcrnan  v.  Lenzen,  56  Cal.  61;  Hoyt  v.  Selby  Smelting  Co., 
90  Cal.  339,  27  Pac.  288. 

5.  Crowley  V.  Genesee  M.  Co..  65  Cal.  273;  Hudepohl  v.  Liberty 
Hill  etc.  Co.,  80  Cal.  553,  22  Pac.  339;  Bee  v.  S.  F.  A  N.  P.  B.  R.  Co., 
46  Cal.  at  249. 

6.  Slebe  v.  Joshua  Hendy  Works,  86  Cal.  390,  25  Pao.  14. 

7.  Hawley  V.  Gray  Bros.  Co.,  106  Cal.  337,  39  Pac.  609;  Bates  t. 
Coronado  Beach  Co.,  109  Cal.  160,  41  Pac.  856. 

8.  Pnc.  Bank  v.  Stone,  121  Cal.  202,  63  Pac.  634. 

9.  ThomasHon  v.  M.  K.  Church,  113  Cal.  568,  46  Pac.  838. 

10.  Fraser  v.  S.  F.  Bridge  Co.,  103  (.'al.  79,  36  Pac.  1037. 

11.  Fontana  v.  Pacific  Can  Co.,  129  Cal.  51,  61  Pac.  580. 

12.  Farmers^  L.  &  T.  Co.  v. .San  Diego  Car  Co.,  46  Fed.  618. 

13.  Bliss  V.  Kaweah  elc.  Co.,  65  Cal.  502,  4  Pac.  507. 
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properly  of  the  corporation/* or  to  secure  cred- 
itoi8.^^ 

When  agents  of  a  corporation  do  acts  not 
within  the  scope  of  its  ordinary  business  or  of 
their  usual  duties,  there  is  no  presumption 
that  their  acts  are  corporate  acts.  Mulligan 
V.  Smith,  59  Cal.  206. 

The  president  of  a  bank  has  no  power  to 
withdraw  or  remove  its  funds  or  property  or 
use  them  in  »ny  way;  the  cashier  is  the  ex- 
ecutive officer.  Underbill  v.  Santa  Barbara 
Co.,  93  Cal.  300,  28  Pac.  1049. 

Whenever  an  authority  is  given  to  any 
officer  or  agent  by  resolution  of  the  board 
of  directors,  the  corporation  is  estopped  to 
deny  such  authority.  [Barrell  v.  Lake  View 
Land  Co.,  122  Cal.  129,  54  Pac.  594.]  The 
affixing  of  the  corporate  seal  by  the  proper 
officers  is  prima  facie  evidence  that  those 
officers  had  power  to  make  the  instrument. 
So.  Cal.  etc.  Asso.  v.  Bustamente,  52  Cal.  192; 
Crescent  City  etc.  Co.  v,  Simpson,  77  Cal.  286, 
19  Pac.  426;  Mills  v.  Boyle  Min.  Co.,  64  Pac. 
122  (CaL  1901);  Vaca  Valley  etc.  R.  R.  Co.  v. 
Mansfield,  84  Cal.  560,  24  Pac.  145;  Barrell  v. 
Lake  View  L.  Co.,  122  Cal.  129,  54  Pac,  594; 
see  also  Chap.  VII,  supra. 

Section  158 — Admissions. 

A  declaration  or  admission  made  by  an 
officer  or  agent  of  a  corporation  within  the 
scope  of  his  duties  is  binding  on  the  corpo- 

14.  Alta  8.  Mining  Co.  v.  Alta  Placer  M.  Co.,  78  Cal    629,  21  Pac. 
373. 

15.  Blood  V.  Marcuse,  36  Cal.  590. 


^ 


fi04  CORPORATIONS. 

ration/  but  if  not  made  when  acting  within 
the  extent  of  his  agency,  it  is  his  private  act 
and  the  corporation  is  not  bound.  Walrath 
V.  Champion  M.  Co.,  171  U.  S.  293;  18  Sup. 
Ct.  Rep.  909. 

Notice  to  an  agent  of  the  corporation  of  actR 
or  facts  within  the  scope  of  his  duties  is  notice 
to  the  corporation.  Jefferson  v,  Hewitt,  103 
Cal.  624,  37  Pac.  638;  Lord  v.  G.  N.  &  P.  8.  S. 
Co.,  4  Sawyer  292. 

Section  159 — Unauthorized  Acts. 

Contracts  or  conveyances  made  by  officers 
or  agents  outside  their  powers  or  authority 
are  absolutely  void;  such  acts  are  not  corpo- 
rate acts.^  tJnauthorized  conditions  or  cov- 
enants in  a  mortgage  or  deed  make  the  instru- 
ment void.^  Where  a  president  contracts 
without  disclosing  his  agency,  and  the  other 
party  deals  with  him  as  a  principal,  the  pres- 
ident is  personally  liable,  like  any  agent  of  a 
natural  person.  Bradford  v.  Woodworth,  108 
Cal.  684,  41  Pac.  797. 

One  who  has  received  the  benefit  of  a  con- 
tract entered  into  with  the  president  of  a  cor- 
poration and  which  the  corporation  has  per- 
formed, is  estopped  to  assert  the  president's 
want  of  authoritv.  Oakland  Paving  Co.  v. 
Rier,  52  Cal.  270. " 

1.  BaJfour  v.  Fresno  etc.  Co.,  123  Cal.  395,  55  Pac.  1063;  Green  v. 
Oplilr  etc.  Co.,  45  Cal.  522;  Abbott  v.  ^n  Land  Co.,  87  Cal.  323,  25 
Pac.  693;  C.  C.  2319. 

2.  Fudlckar  v.  East  Ulvorslde  Dlst.,  109  Cal.  29,  41  Pac.  1024;  Find- 
la  V.  San  Francisco,  13  Cal.  534;  Alta  S.  Mln.  Co.  v.  Alta  Placer  etc. 
Co.,  78  Cal.  629,  21  Pac.  373;  Mulligan  v.  Smith,  59  Cal.  206. 

3.  arlbble  v.  Columbus  Brewing  Co.,  100  Cal.  67,  34  Pac.  527. 
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Section  160 — Same — Ratification. 

Wherever  power  to  do  the  acts  done  could 
be  precedently  delegated  to  an  officer  or  agent 
by  the  board  of  directors  or  by  the  stockholders, 
such  acts  can  be  subsequently  ratified  by  the 
directors  or  stockholders,  as  the  case  may  be/ 
What  ratification  is,  has  been  already  consid- 
ered.* By  accepting  the  benefits  of  unauthor- 
ized acts  of  its  officers,^  corporations  can  be 
estopped  to  deny  the  want  of  authority  of 
such  officers.^  An  estoppel  also  arises  in  cases 
where  the  ofiicer  has  been  held  out  by  the 
corporation  as  having  authority  to  act.  Grib- 
ble  V.  Columbus  Brewing  Co.,  100  Cal.  67,  34 
Pac.  527;  Swinnerton  v.  Argonaut  etc.  Co.,  112 
Cal.  375,  44  Pac.  719. 

Section  161— Liabilities. 

OflBcers  and  agents  of  a  corporation  are 
fiduciaries  and  liable  to  it  for  all  breaches  of 
their  trust.  There  is  jurisdiction  in  all  courts 
of  equity  to  compel  such  agents  to  account, 
and  to  make  good  to  the  corporation  all 
damage,  or  loss  or  profits,  diverted,  by  reason 
of  their  wrongful  acts.  Neall  v.  Hill,  16  Cal. 
146;  8.  F.  W.  Co.  v.  Pattee,  86  Cal.  623,  25 
Pac.  135;  San  Pedro  etc.  Co.  v.  Reynolds,  121 
Cal.  74,  53  Pac.  410. 

4.  Sec.  2307  C.  C;  Bates  v.  Coronado  Beach  Co.,  109  Cal.  160,  41 
Pac.  856;  Mills  v.  Boyle  Min.  Co.,  64  Pac.  122  (Cal.  1901);  Blen  v.  Bear 
B.  Co.,  20  Cal.  602. 

5.  Grlbble  v.  Columbus  Brewing  Co.,  100  Cal.  67,  34  Pac.  527;  see 
Chap.  VII,  Sec.  56  et  seq.,  supra. 

6-   See  Thomasson  v.  M.  E.  Church,  113  Cal.  558,  45  Pac.  838. 

7.  Allen  V.  Citizens'  Co.,  22  Cal.  28;  S.  F.  Gas  Co.  v.  San  Francis- 
co, 9  Cal.  453.  For  the  converse  see  Oakland  Pavlnp  Co.  v.  Rler,  52 
Cal.  270. 
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Where,  in  violation  of  his  trust,  a  manager 
or  superintendent  disposes  of  corporate  prop- 
erty to  an  innocent  third  party,  such  party 
gets  an  indefeasible  title,  but  the  manager  or 
sunerintendent  must  account  to,  and  reim- 
burse  the  corporation  for  his  wrongful  act. 
San  Francisco  W.  Co.  v.  Pattee,  86  Cal.  623, 
25  Pac.  135. 

"Any  oflBcer  of  a  corporation  who  wilfully 
gives  a  certificate,  or  wilfully  makes  an  official 
report,  public  notice,  or  entry  in  any  of  the 
record  or  books  of  the  corporation,  concern- 
ing the  corporation  or  its  business,  which  is 
false  in  any  material  representation,  shall  be 
liable  for  all  damages  resulting  therefrom^  to 
any  person  injured  thereby;  and  if  two  or 
more  officers  unite  or  participate  in  the  com- 
mission of  any  of  the  acts  herein  designated, 
they  shall  be  jointly  and  severally  liable;" 
C.  C.  316. 

For  all  losses  or  damages  caused  to  the  cor- 
porporation  by  the  negligence  or  embezzle- 
ment of  an  officer,  he  is  personally  liable  to 
the  corporation,  as  are  also  the  sureties,  if 
any,  on  his  bond.  Where  an  officer  is  elected 
for  a  definite  term,  the  bond  of  his  sureties  is 
presumed  to  cover  only  such  period.  [Fresno 
Enterprise  Co.  v,  Allen,  67  Cal.  505,  8  Pac. 
59.]  The  charter  and  the  by-laws  of  the  cor- 
poration are  part  of  the  contract  that  an  offi- 
cer and  his  sureties  make  with  the  corpora- 
j^  tion  when  he  takes  office.^  [Id;  Humbolt  etc.  So- 


1.    The  8am6  is  true  of  any  employee.    San  Pedro  etc.  Co.  v.  Rey- 
nolds, 121  Cal.  74,  53  Pac.  410. 
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ciety  17.  Wennerhold,  81  Cal.  528,22  Pac.  920; 
San  Pedro  etc.  Co.  v,  Reynolds,  121  Cal.  74, 
53  Pac.  410.]  A  cashier  of  a  bank, 
who  makes  unsecured  loans  and  falsely  en- 
ters them  on  the  books  as  secured,  is  lia- 
ble to  the  corporation  for  any  loss  sus- 
tained therefrom;  his  sureties  are  also  liable. 
San  Joquin  Valley  Bank  v,  Bours,  65  Cal. 
247,  3  Pac.  864. 

A  secretary  who  allows  money  to  accumulate 
in  his  office  for  an  unusual  length  of  time  be- 
fore turning  it  over  to  the  treasurer,  is  liable 
to  the  corporation  if  the  money  is  taken  by 
burglars.  Odd  Fellows'  Association  v.  James, 
63  Cal.  598. 

r 

Section  162 — Same — Penal. 

"Every  officer,  agent,  or  clerk  of  any  corpo- 
ration, or  any  persons  proposing  to  organize  a 
corporation,  or  to  increase  the  capital  stock  of 
any  corporation,  who  knowingly  exhibits  any 
false,  forged,  or  altered  book,  paper,  voucher, 
security,  or  other  instrument  of  evidence,  to 
any  public  officer  or  board  authorized  by  law 
to  examine  the  organization  of  such  corpora- 
tion, or  to  investigate  its  affairs,  or  to  be 
allowed  an  increase  of  its  capital,  with  intent 
to  deceive  such  officer  or  board  in  respect 
thereto,' is  punishable  by  imprisonment  in  the 
state  prison  not  less  than  three  nor  more  than 
ten  years."     Pen.  C.  558. 

"Every  director,  officer,  or  agent  of  any 
corporation  or  joint-stock  association,  who 
knowingly  receives  or  possesses  himself  of  any 
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property  of  such  corporation  or  association, 
otherwise  than  in  payment  of  a  just  demand, 
and  who,  with  intent  to  defraud,  omits  to 
make,  or  to  cause  or  direct  to  be  made,  a  full 
and  true  entry  thereof  in  the  books  or 
accounts  of  such  corporation  or  association, 
and  every  director,  officer,  agent,  or  member 
of  any  corporation  or  joint  stock  association 
who,  with  intent  to  defraud,  destroys,  alters, 
mutilates,  or  falsifies  any  of  the  books,  papers, 
writings,  or  securities  belonging  to  such  cor- 
poration or  association,  or  makes  or  concurs 
in  making  any  false  entries,  or  omits,  or  con- 
curs in  omitting  to  make  any  material  entry 
in  any  book  of  accounts,  or  other  -record  or 
document  kept  by  such  corporation  or  associ- 
ation, is  punishable  by  imprisonment  in  the 
state  prison  not  less  than  three  nor  more  than 
ten  yearSj  or  by  imprisonment  in  a  county 
jail  not  exceeding  one  year,  and  a  fine  not 
exceeding  five  hundred  dollars,  or  by  both 
such  fine  and  imprisonment."     Pen.  C.  563. 

''Every  director,  officer,  or  agent  of  any  cor- 
poration or  joint-stock  association,  who  know- 
ingly concurs  in  making,  publishing,  or  post- 
ing either  generally  or  privately  to  the  stock- 
holders or  other  persons,  any  written  report, 
exhibit,  or  statement  of  its  affairs  or  pecun- 
iary condition,  or  book  or  notice  containing 
any  material  statement  which  is  false,  or  any 
untrue  or  wilfully  or  fraudulently  exaggerated 
report,  prospectus,  account,  statement  of  oper- 
ations, values,  business,  profits,  expenditures, 
or  prospects,  or  any  other  paper  or   document 
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intended  to  produce  or  give,  or  having  a 
tendency  to  produce  or  give,  the  shares  of 
stock  in  such  corporation  a  greater  value  or  a 
less  apparent  or  market  value  than  they 
really  possess,  or  refuses  to  make  any  book  or 
post  any  notice  required  by  law,  in  the  man- 
ner required  by  law,  is  guilty  of  a  felony." 
Pen.  G.  564. 

Section  163 — Salaries  of  Officers. 

Whether  or  not  an  oflficer  is  entitled  to  a 
salary  i»  a  question  of  conlract.  If  the  com- 
pensation of  officers  is  fixed  in  the  by-laws,  as 
the  law  provides  it  may  be  [C.  C.  303],  there 
can  be  no  question  but  that  the  officer  is  enti- 
tled to  be  paid  for  his  services. 

There  is  no  presumption,  one  way  or  the 
other,  that  the  services  of  an  officer  are  ren- 
dered gratuitously,  or  are  rendered  for  hire.^ 
The  fact  that  the  officer  is  also  a  stockholder 
is  immaterial.^ 

In  the  absence  of  a  by-law,  an  officer  who 
sues  for  services  rendered,  must  prove  a  con- 
tract on  the  part  of  the  corporation  ^o  pay 
therefor.  All  evidence  bearing  on  the  subject 
is  admissible,  whether  such  evidence  be  of  cus- 
tom,^ or  of  an  understanding,*  or  of  a  resolu- 
tion of  the  directors  to  pay,  or  of  an  admission 
of    liability  by    the  board  of   directors.^     The 

1.  Baratowv.  city  R.  R.  Co.,  42  Cal.  466;  Fraylor  v.  Sonora  M. 
Co.,  17  Cal.  594;  Rosborough  v.  Shasta  Co.,  5^2  Cal.  557;  Smith  v. 
Wooflvflle  etc.  Co.,  6fi  Cal.  :J98,  5  Pac.  688. 

2.  RopborouKh  v.  Shasta  Co.,  22  Cal.  557. 
:5.    Fraylor  v.  Sonora  Mln.  Co.,  17  Cal.  594. 

4.  RoHborouKh  v.  Shasta  Co.,  22  Cal.  557. 

5.  Smith  V.  WoodviUe  etc.  Co. ,  66  Cal.  398,  5  Pac.  686. 
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board  can  fix  the  amount  of  the  salary,  either 
before  or  after  the  services  are  rendered,^  and 
can  pay  officers  for  extra  services  rendered,  if 
such  services  are  outside  the  officers'  usual 
duties/ 

The  corporation  has  a  lien  on  salaries  due, 
for  all  liabilities  to  it  of  the  officer  to  whom 
the  salary  is  owing.  See  Neall  v.  Hill,  16 
Cal.  146. 

Section  164 — Same — Of  Directors. 

A  director  is  not  entitled  to  a  salary  in  the 
absence  of  a  contract  in  advance.^  This  con- 
tract can  be  express  or  implied/  but  in  the 
absence  of  proof  of  a  contract  the  presump- 
tion is  always  that  the  services  of  a  director 
were  gratuitous.^®  Except  that  the  interested 
director  must  take  no  part  in  the  act,  the 
board  of  directors  can  vote  a  salary  to  a 
director  for  any  extraordinary  service;"  but 
the  board  cannot  vote  salaries  to  itself.^- 

An  injunction  will  be  granted  restraining 
corporations  from  paying  salaries  voted  by 
directors  to  themselves,  and  a  decree  given, 
declaring  such  resolution  void.  Hardee  v. 
Sunset  Oil  Co.,  56  Fed.  51. 

6.  Rosborough  v.  Shasta  Co.,  22  Cal.  557. 

7.  Fox  V.  Mackay,  128  Cal.  580,  56  Pac.  434. 

8.  WJckersharav  Crittenden,  93  Cal.  17,  28  Pac.  788;  Brown  r. 
Valley  View  M.  Co.,  127  Cal.  630,  60  Pac.  424. 

9.  McCarthy  v.  Mount  Tocarto  Co.,  Ill  Cal.  328,  43  Pac.  956;  Bar- 
stow  V.  City  K.  R.  <^o.,  42  Cal.  465, 

10.  Rarstow  v.  City  It.  R.  Co.,  12  Oal.  465. 

11.  Wit-kt-rsham  V.  (Jrittondcii,  llOCal.  :132,  42  Pac.  893;  nn usual 
services  J)asc  a  ({uantum  meruit.  IJas-sett  v.  Falrchlld,  &i  Pac.  I(i80. 
[Cal.  1901.] 

12.  Zellerbach  v.  Allcnberg,  99  Cal.  57,  33  Pac.  786;  WlckerBhani 
V.  Crittenden,  93  Cal.  17,  28  Pac.  788;  Brown  v.  Valley  View  M.  Co., 
127  Cal.  680,  60  Pac.  424. 
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The  two  year  statute  of  limitations  [C.  C. 
P.  339,  sub.  1]  applies  to  an  action  on  an 
implied  contract  to  recover  salaries,  whether 
by  officers,  agents  or  directors.  McCarthy  v, 
Mt.Tecarte  Co.,  Ill  Cal.  328,  43  Pac.  956. 

For  services  rendered  over  two  years  before 
action  brought,  no  recovery  can  be  had  on  an 
implied  contract.  If  an  officer  is  elected  for 
a  term,  the  statute  of  limitation  against  an 
action  to  recover  salaries  begins  to  run 
from  the  end  of  the  term.  Rosborough  v. 
Shasta  Co.,  22  Cal.  657. 


CHAPTER  XVIII. 


BOOKS   AND    RECORDS. 


Sec.  165— what  BOOKS  MUST  BE  KEPT. 

Sep.  1G(»— books  AND  RECORDS  AS  EVIDENCE. 

Sec.  167-8AHE-PENALTIES  EOF  WRONGFUL  USE. 

Section   165 — What  Books  Must   be   Kept. 

Article  XII,  section  14  of  the  state  consti- 
tution declares  that  "every  corporation  other 
than  religious,  educational  or  benevolent, 
organized  or  doing  business  in  this  state,  shall 
have  and  maintain  an  office  or  place  in  this 
state  for  the  transaction  of  its  business,  where 
transfers  of  stock  shall  be  made,  and  in  which 
shall  be  kept  for  inspection  by  every  person 
having  an  interest  therein,  and  legislative 
committees,  books  in  which  shall  be  recorded 
the  amount  of   capital   stock   subscribed,  and 
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by  whom;  the  names  of  the  owners  of  its 
stock  and  the  amounts  owned  by  them 
respectively;  the  amount  of  stock  paid  in,  and 
by  whom;  the  transfer  of  stock;  the  amount 
of  its  assets  and  liabilities,  and  the  names 
and  places  of  residence  of  its  oflScers." 

Re-enforcing  this  provision  the  Civil  Code 
[Sec.  378]  requires  "that  corporations  for 
profit  must  keep  a  book,  to  be  known  as  the 
*Stock  and  Transfer  Book,'  in  which  must  be 
kept  a  record  of  all  stock,  the  names  of  the 
stockholders  or  members  alphabetically 
arranged;  installments  paid  or  unpaid; 
assessments  levied  and  paid  or  unpaid;  a 
statement  of  every  alienation,  sale,  or  trans- 
fer of  stock  made,  the  date  thereof,  and  by 
and  to  whom ;  and  all  such  other  records  as 
the  by-laws  prescribe." 

In  addition,  "all  corporations  for  profit  are 
required  to  keep  a  record  of  their  business 
transactions;  a  journal  of  all  meetings  of 
their  directors,  members  or -stockholders,  with 
the  time  and  place  of  holding  the  same, 
whether  regular  or  special,  and  if  special,  its 
object,  how  authorized,  and  the  notice  thereof 
given.  The  record  must  embrace  every  act 
done  or  ordered  to  be  done;  who  were  present 
and  who  absent;  and,  if  requested  by  any 
director,  member,  or  stockholder,  the  time 
shall  be  noted  when  he  entered  the  meeting  or 
obtained  leave  of  absence  therefrom.  On  a 
similar  request  the  ayes  and  noes  must  be 
taken  on  any  proposition,  and  a  record  thereof 
made.     On  similar  request,  the  protest  of  any 
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director,  member,  or  stockholder,  to  any  action 
or  proposed  action,  must  be  entered  in  full." 
C.  C.  377. 

"All  by-laws  adopted  must  be  certified  by  a 
majority  of  the  directors  and  secretary  of  the 
corporation,  and  copied  in  a  legible  hand,  in 
some  book  kept  in  the  office,  to  be  known  as 
the*Book  of  By-laws,'  and  the  book  must  then 
be  open  to  the  inspection  of  the  public  during 
office  hours  each  day  except  holidays.  When- 
ever any  amendment  or  new  by-law  is  adopted 
it  must  be  copied  in  the  book  of  by-laws 
with  the  original  by-laws  and  immediately 
after  them.  If  any  by-law  is  repealed,  the 
fact  of  repeal,  with  the  date  of  the  meeting  at 
which  the  repeal  was  enacted,  or  written 
assent  was  filed,  must  be  stated  in  said  book. 
Until  copied  therein  as  required,  no  by-law  or 
any  amendment  or  repeal  thereof,  can  be 
enforced  against  any  person,  other  than  the 
corporation,  not  having  actual  notice  thereof." 
C.  C.  304. 

"Corporations  for  religious  and  benevolent 
purposes  must  provide  in  their  by-laws  for 
such  records  to  be  kept  as  may  be  necessary." 
C.  C.  378, 

"The  president  of  every  savings  bank, 
savings  and  loan  society,  and  every  other 
bank,  depository,  society,  or  institution  in 
which  deposits  of  money  are  made,  whether 
any  interest  or  dividend  is  paid,  or  agreed  to 
be  paid,  thereon  or  not,  must,  within  fifteen 
days  after  the  first  day  of  January  of  every 
odd- numbered   year,   return  to   the  board  of 
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bank  commisBioners  a  sworn  statement  show- 
ing the  amount  placed  to  his  credit,  his  last 
known  place  of  residence  or  postoffice  address, 
and  the  fact  of  death,  if' known  to  such  presi- 
dent, of  every  depositor  who  has  not  made  a 
deposit  therein  or  withdrawn  therefrom  any 
part  of  his  deposit,  or  any  part  of  the  interest 
or  dividends  thereon,  for  a  period  of  more 
than  ten  years  next  preceding.  Such  presi- 
dent must  give  notice  of  these  deposits  in  one 
or  more  newspapers  published  in  or  nearest 
the  town,  city,  or  city  and  county  where  such 
bank,  society,  or  other  institution  is  situated 
or  has  its  principal  place  of  business,  at  least 
once  a  week  for  four  successive  weeks,  the  cost 
of  such  publication  to  be  paid  pro  rata  out  of 
such  unclaimed  deposits.  This  section  does 
not  apply  to  any  deposit  made  by  or  in  the 
name  of  a  person  known  to  the  president  to 
be  living,  and  which,  with  the  accumulation 
thereon,  is  less  than  fifty  dollars.  The  board 
of  bank  commissioners  must  incorporate  in 
their  subsequent  report  each  return  made  to 
them  as  provided  in  this  section.  Any  presi- 
dent of  either  of  the  institutions  mentioned  in 
this  section  who  neglects  or  refuses  to  make 
the  sworn  statement  required  thereby  is 
guilty  of  a  misdemeanor."  Sec.  580  C.  C. 
[This  section  codifies  Stats.  1897  p.  27,  Stats. 
1893  pp.  183,  717.] 

(For  a  discussion  of  the  monthly  reports 
which  the  law  recjuires  mining  corporations 
to  make,  see  Sec.  145,  suvra,) 
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Section    166 — Books   and    Records    as  Evi- 
dence. 

The  books  of  a  corporation  are  competent 
evidence  of  its  acts/  but  they  are  not  the  sole 
evidence  of  such  acts.^  There  is  nothing  con- 
clusive* about  entries  in  the  books  of  a  corpo- 
ration.    See  C.  C.  P.  1962, 1978. 

With  respect  to  the  appointment  of  agents 
or  to  the  contracts  of  a  corporation,  its  books 
are  not  primary  evidence  in  the  sense  that  all 
other  evidence  is  secondary.^  Entries  in  such 
books,  duly  authenticated,  are  perhaps  the 
"best"  evidence,  but  such  entries  can  be  con- 
tradicted or  varied  by  parol.*  As  long  ago 
as  1867,  the  Supreme  Court  of  this  state  de- 
clared **that  it  was  too  well  settled  to  admit 
of  argument  that  private  corporations  with 
regard  to  the  appointment  of  agents  and  the 
making  of  contracts  are  placed  upon  the  same 
footing  as  natural  persons,  unless  limited  to 
some  particular  mode  by  their  charter." 
Carey  v,  Philadelphia  etc.  Co.,  33  Cal.  694. 

The  codes  do  not  require  corporations  to 
keep  subscription  books,  nor  direct  how  sub- 
scriptions shall  be  made.  Any  of  the  books 
regularly  used  by  the  corporation  is  compe- 
tant  to  prove  the  number  of  shares  outstand- 

1.  Schallard  v.  Eel  R.  etc  Co.,  70  Cal.  144,  11  Tac.  590;  Borland  v. 
Haven,  37  Fed.  394;  San  Pedro  etc.  Co.  v.  Reynolds,  121  Cal.  74,  63 
Pac.  410. 

2.  Schallard  v.  Eel  R.  etc.  Co.,  70  Cal.  144,  11  Pac.  590;  Bay  View 
etc.  Aaso.  v.  Williams,  50  Cal.  353. 

8.  Carey  v.  Philadelphia  etc.  Co.,  33  Cal.  694;  Purser  v.  Eagle 
Lake  Co.,  Ill  Cal.  139,  43  Pac.  523. 

4.  GllBon  etc.  Co.  v.  Gllson,  51  Cal.  341;  Bokks  v.  Lakeportetc. 
Amo.,  Ill  Cal.  354,  48  Pac.  1106;  Bay  View  etc.  Asao.  v.  Williams,  50 
Oal.  368. 


916  CORPORATIONS. 

ing,*  the  number  of  shares  subscribed  for  and 
issued  at  any  point  of  time,**  and  who  were 
shareholders  on  a  given  date/  All  such  evi- 
dence can  be  rebutted.  Mudgettv.  Harrell, 
33  Cal.  25;  Gilson  etc.  Co.  v.  Gilson,  51  Cal. 
341;  Boggs  V.  Lakeport  etc.  Co.,  Ill  Cal.  354, 
43  Pac.  1106. 

The  articles  of  incorporation  are  not  evi- 
dence of  who  were  stockholders  at  the  time  a 
certain  debt  was  contracted,  unless  such  debt 
arose  at  the  incorporation  of  the  company, 
for  there  is  no  presumption  that  between  the 
time  of  incorporation  and  the  time  of  creating 
the  debt  transfers  of  stock  have  not  been 
made.  Evans  v.  Bailey,  66  Cal.  112,  4  Pac. 
1089. 

An  entry  on  the  books  of  the  corporation 
by  the  proper  officer  is  notice  to  the  corpora- 
tion of  the  information  contained  in  such 
entry.  Phillips  v.  Sanger  L.  Co.,  130  Cal. 
431,  62  Pac.  749. 

Section  167 — Same — Penalties  for  Wrong- 
ful Use. 

Such  records  and  books  as  the  law  requires 
corporations  to  keep  must  be  kept  open  to  the 
inspection  of  any  director,  stockholder,  mem- 
ber, creditor.  [C.  C.  377,  378.]  "P]very  offi- 
cer or  agent  of  any  corporation  having  or 
keeping  an  office  within  this  state,  who  has  in 
his  custody  or  control  any  book,  paper  or  doc- 

5.    Knowles  v.  Sandercock,  107  Cal.  629,  40  Pac.  1047. 

U.    Evans  v.  Bailey,  (;6  Gal.  112,  4  Pac.  1069. 

7.    Mudgett  V.  Harrell,  33  Cal.  25;  Evans  v.  Bailey,  66  Cal.  112, 4 
Pac.  108». 
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ument  of  such  corporation,  and  who  refuses 
to  give  to  a  stockholder  or  member  of  such 
corporation,  lawfully  demanding  during  office 
hours  to  inspect  or  take  a  copy  of  the  same, 
or  of  any  part  thereof,  a  reasonable  opportu- 
nity so  to  do,  is  guilty  of  a  misdemeanor. 
Pen.  C.  565. 

Wherever  a  civil  liability  is  provided  for 
failure  to  make  or  publish  any  report,  it  is 
no  defense  to  an  action  therefor  to  allege  that 
the  corporation  has  no  place  of  business  or 
office.  *The  law  contemplates  every  corpo- 
ration shall  have  an  office,  and  it  is  the  duty 
of  the  directors  to  have  one."  Chapman  v. 
Doray,  89  Cal.  52,  26  Pac.  605. 

The  attorney  general  of  the  state  or  the  dis- 
trict attorney,  whenever  and  as  often  as 
requested  by  the  governor,  may  examine  the 
books,  papers  and  documents  belonging  to 
any  corporation  in  the  state,  or  appertaining 
to  its  a^airs  and  conditions.     C.  C.  382. 

The  legislature  or  either  branch  thereof 
may  at  all  times  examine  the  safes,  books, 
papers  and  documents  belonging  to  any  cor- 
poration in  the  state,  and  compel  the  produc- 
tion of  all  keys,  papers,  books  and  documents 
by  summary  process,  to  be  issued  on  applica- 
tion 10  any  court  of  record  or  any  judge  there- 
of, under  such  rules  and  regulations  as  the 
court  may  prescribe.     C.  C.  388. 

"Every  officer,  agent  or  clerk  of  any  corpo- 
ration, or  of  any  persons  proposing  to  organ- 
ize a  corporation,  or  to  increase  the  capital 
stock    of    any    corporation,   who    knowingly 
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exhibits  any  false,  forged  or  altered  book, 
paper,  voucher,  security  or  other  instrument 
of  evidence,  to  any  public  officer  or  board 
authorized  by  law  to  examine  the  organiza- 
tion, or  to  investigate  its  affairs,  or  to  be 
allowed  an  increase  of  its  capital,  with  intent 
to  deceive  such  officer  or  board  in  respect 
thereto,  is  punishable  by  imprisonment  in  the 
state  prison  not  less  than  three  nor  more  than 
ten  years."  Pen.  C,  558.  See  Sec.  143,  supra^ 
for  liabilities,  civil  and  penal,  for  keeping  false 
books  or  records. 
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8bc.  168-CORPO rations  AS  DEBTORS. 

8kc.  169-UNPAlD  SUBSCRIPTIONS  TO  STOCK  AS  A  FUND 
FOR  CREDITORS. 

8ic.  170--SAME— THE  RIGHT  OF  ACTION. 

Sec.  171-8AME— action  AT  LAW. 

Sec.  172-SAME— DEFENSES. 

Sec.  its- same. 

Sec.  174-RIGHTS  AGAINST  DIRECTORS  FOR  BREACH  OF 
TRUST. 

Section  168 — Corporations  as  Debtors. 

When  a  corporation  contracts  a  debt,  it 
bears  the  same  relation  to  its  creditor  that 
any  other  debtor  does.  The  creditor,  as  such, 
has  no  right  to  control  or  in  any  way  to  inter- 
fere with  the  business  of  the  corporation.  He 
has  the  same  rights  he  would  have  had  were 
a  natural  person  his  debtor;  but  not  more. 
Reed  v.  Goldstein,  53  Cal.  246. 

The  liability  of  stockholders  and  directors 
to  the  creditors  of  the  corporation  gives  such 
creditors  an  additional  security.  This  chap- 
ter is  devoted  to  the  nature  of  that  liability 
and  the  methods  of  enforcing  it. 

Section  169 — Unpaid  Subscription  to  Stock 
AS  A  Fund  for  Creditors. 

Unpaid  subscriptions  to  its  stock  are  a  debt 
to,  and  asset  of,  the  corporation  [Potter  v. 
Dear,  96  Cal.  578,  30   Pac.  777],   and  all  the 
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assets  of  a  corporation,  including  its  capital 
stock,  are  a  fund  devoted  by  law  to  the  pay- 
ment of  its  creditors,  which  fund  the  corpora- 
tion is  forbidden  to  dissipate  or  place  beyond 
their  reach.  [San  Francisco  etc.  R.  R.  Co.  v.  Bee, 
48  Cal.  398.]  At  common  law,  a  creditor 
reached  debts  owing  to  his  debtor  by  an  action 
in  equity  known  as  the  judgment-creditors' 
bill,  and  this  is  the  nature  of  the  action  by 
which  creditors  reach  the  unpaid  subscrip- 
tions to  the  capital  stock  of  their  corporation- 
debtor.  [See  Sec.  170,  post.'\  The  statutory 
liability  of  stockholders  (which  will  be  con- 
sidered in  chapter  XX,  post)  is  an  additional, 
not  an  alternative,  remedy.  Harmon  v.  Page, 
62  Cal.  448;  Baines  v.  Babcock,  96  Cal.  581, 
30  Pac.  776. 

Section  170 — Same — The  Right   of   Action. 

The  action  by  which  creditors  reach  unpaid 
subscriptions  to  stock — the  so-called  judgment- 
creditors'  bill — is  peculiar  in  many  respects. 
It  is  an  equitable  action  brought  by  any 
creditor  on  behalf  of  himself  and  all  other 
creditors  who  may  join  in  the  action.^  In  Cali- 
fornia such  other  creditors  can  only  join  in 
the  action  by  intervening,  and  such  interven- 
tion must  take  place  before  trial.*  Ojily  judg- 
ment-creditors can  bring  the  action  and  only 
judgment- creditors  can  inter vene.'^  The  plaint- 
iff must  have  exhausted  all  the  **legal"  assets 


1.  Tatum  V.  Rosenthal,  95  Cal.  129,  30  Pac.  136;  Balnea  ▼.  Babcock 
95(!jil.  681,:»Pac.  77H. 

2.  Baines  v.  Babcock,  104  Cal.  1,  37  Pac.  Uri;  C.  C.  P.  378. 

3.  Balues  v.  Babcock,  104  Cal.  1,  37  Pac,  767. 
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of  the  corporation  itself,  by  which  is  meant 
simply  that  execution  must  have  issued  on 
his  judgment  and  have  been  returned  unsat- 
isfied.* Equity  refuses  to  inquire  if  the  corpo- 
ration has  property  or  if  the  sheriff  was  dili- 
gent.* Each  subscriber  to  stock  is  a  several 
debtor  to  the  corporation,  and  therefore  the 
creditor  whose  judgment  has  been  returned 
unsatisfied,  can  maintain  this  bill  against  any 
one  or  more  of  the  stockholders  that  he  sees 
fit  to  make  defendants.*  A  bill  is  not  demur- 
rable because  all  stockholders  have  not  been 
joined  as  defendants.^  The  corporation  should 
be  joined  as  defendant,  but  it  is  not  an  indis- 
pensable party,  and  the  defect  is  cured  by  fail- 
ing to  demur  specially.*  It  is  a  condition 
precedent  to  this  action,  to  prove  that  one- 
fourth  the  authorized  capital  stock  of  the  cor- 
poration has  been  subscribed.® 

In  the  absence  of  collusion  or  fraud,^^  the 
judgment  against  the  corporation  is  conclusive 
against  the  stockholders;"  it  is  no  defense  to 
allege  that  the  debt  was  "ultra  vires^'  the  cor- 


4.  Potter  V.  Dear,  96  Gal.  578,  30  Pac.  777;  Baines  v.  Babcock,  95 
Ctl.  5S1,  ao  Pac.  776. 

5.  Baines  v.  Babcock,  95  Cal.  581,  30  Pac.  776. 

6.  Id. 

7.  Walter  T.  Merced  Aead.  Asac,  126  Cal.  582,  59  Pac.  136;  Baines 
▼.  Babcock,  95  Cal.  581,  30  Pac.  776;  Potter  v.  Dear,  95Cal.  578.  30 
Pac  777 

8.  Potter  V.  Dear,  96  Cal.  578,  30  Pac.  777. 

».   Walter  v.  Merced  Acad.  Asso.,  126  Cal.  582,  59  Pac.  136. 

10.  Nat.  etc.  Co.  v.  Story  etc.  Co.,  Ill  Cal.  581,  44  Pac.  157. 

11.  Tatnm  V.  Rosenthal,  95  Cal.  129,  30  Pac.  136 ;  Baines  v.  Bab- 
t-ock,  95  Cal.  581,  30  Pac.  776. 


CORP.    LAW   11 


822  COfiPOEATIONS. 

poration.^^  It  is  not  necessary  to  allege  for 
what  the  judgment  was  recovered.^ 

Those  stockholders  who  are  such  at  the 
time  of  bringing  suit  against  them,  and  also 
those  persons  who  alLow  their  names  to  stand 
on  the  books  as  stockholders,^*  or  "Who  by 
receiving  dividends  or  otherwise  acting  as 
stockholders^*  estop  themselves  to  deny  that 
they  are  such,  are  liable  to  this  action,  pro- 
vided only  that  such  persons  are  in  fact 
indebted  to  the  corporation  for  any  part  of 
the  purchase  price  of  their  stock. 

There  is  no  law  in  California  that  compels 
a  purchaser  of  stock  to  pay  the  par  value 
thereof,  either  to  the  corporation  or  its  credi- 
tors, without  a  contract  to  that  effect.  If 
stock  is  sold,  whether  for  cash  or  property, 
and  the  full  amount  of  the  purchase  price  is 
paid,  there  is  no  debt  due  from  the  purchaser 
to  the  corporation  and  therefore  none  that  a 
creditor  can  sequestrate.  In  re  So.  Mount  C. 
M.  Co.,  7  Sawyer  30;  Kellerman  v,  Maier,  116 
Cal.  416,  48  Pac.  377. 

Whatever  sums  are  recovered  in  this  action, 
will  be  applied  by  the  court,  ratably  to  all 
creditors.  Harmon  v.  Page,  62  Cal.  448; 
Potter  V.  Dear,  95  Cal.  578,  30  Pac.  777; 
Baines  v.  Babcock,  95  Cal.  at  590,  30  Pac.  776; 
Welch  V.  Sargent,  127  Cal.  72,  59  Pac.  319. 

12.  Baines  v.  Babcock,  95  Cal.  riSl,  ao  Pac.  T76. 

13.  Tatum  v.  Rosenthal,  95  Cal.  129,  30  Pac.  136, 

14.  Baines  v.  Babcock,  95  Cal.  581,  30  Pac.  776. 

15.  Walter  v.  Merced  Acad.  Asgo.,  126 Cal.  582,  59  Pac.  186. 
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Section  171 — Same — Action   at  Law. 

In  addition  to  the  equitable  remedy  by 
judgment-creditors  bill,  the  unpaid  price  of 
stock  can  be  reached  by  creditors  in  certain 
cases,  by  a  simple  action  at  law.  [Ryan 
r.  Jacques,  103  Cal.  280,  37  Pac.  186.] 
We  have  already  noticed  the  two  dif- 
ferent methods  for  collecting  "calls."  [See 
Chap.  XIII,  supra,]  One  only  after  assess- 
ment levied,  the  other  by  simple  action 
at  law,  if  the  subscription  is  an  absolute 
and  unconditional  promise  to  pay.  If  the 
debt  that  the  stockholder  owes  to  the  corpora- 
tion is  of  this  second  kind,  that  is,  if  the  debt 
is  due  without  the  necessity  of  first  levying 
an  assessment,  creditors  can  reach  it  through 
the  attachment  process.  [See  Marysville  Co. 
t?.  Johnson,  93  Cal.  538,  29  Pac.  126;  West  v. 
Crawford,  80  Cal.  19,  21  Pac.  1123;  Kohler  v, 
Agaseiz,  99  Cal.  9,  33  Pac.  741.]  But  if  not  so  ^ 
due,  attachment  or  garnishment  will  not  lie, 
for  such  proceedings  reach  only  debts  due  at 
the  tinre  of  levy.     C,  C.  P.  544. 

As  all  subscriptions  to  stock  contain  the 
implied  condition  to  pay  "as  required,"  if  the 
corporation  is  insolvent,  every  stockholder's 
debt  to  tne  corporation  is  then  due — an  assess- 
ment by  the  directors  is  dispensed  with^ — and 
an  action  at  law  on  the  contract  of  subscription 
lies  for  the  benefit  of  creditors  against  each 
stockholder^  either   by  the   corporation  or  by 

1  Cal.  Hotel  Co.  V.  Callemler,  94  Cal.  120,  29  Pac.  869;  Kohler  v. 
AgaMlz,  99 Cal.  9,  33  Pac.  741;  Nat.  etc.  Co.  v.  Story  etc.  Co.,  Ill  Cal. 
m,  44  Pac.  157. 
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the  assignee  in   insolvency,  if  there  be   one. 
Kohler  v,  Agassiz,  99  CaL  9,  33  Pac.  741. 

Being  a  simple  contract  debt,^  if  the  amount 
is  less  than  three  hundred  dollars,  the  action 
can  be  brought  in  the  justice's  court.  Arroyo 
Co.  V.  Superior  Court,  92  Cal.  47,   28  Pac.  54. 

Section  172 — Same — Defenses. 

Collateral  agreements  between  the  corpora- 
tion and  a  stockbolder,  to  consider  unpaid 
stock  fully  paid  or  not  to  call  for  any  unpaid 
amounts,  are  binding  on  the  corporation;  but 
not  on  its  creditors,  unless  they  had  notice 
thereof  at  the  time  their  claim  against  the 
corporation  arose.  See  chapter  XI,  supra. 
Also  Richardson  v.  Chicago  Packing  Co.,  63 
Pac.  74  (Cal.  1900). 

Ordinarily  a  transfer  of  stock  relieves  the 
transferor  from  any  further  liability  for  calls, 
but  after  the  corporation  is  in  an  insolvent 
condition  and  tbe  stockholder  knows  it,  he 
cannot  by  a  transfer  of  his  stock  to  an  insol- 
vent or  irresponsibly  person,  relieve  himself 
from  liability.  Actual  intent  to  defraud 
creditors  is  not  necessary;  such  intent  is  pre- 
sumed. The  law  calls  the  result  of  such  a 
transfer  a  fraud.^  The  conversion  of  its  stock 
by  a  corporation,  after  insolvency,  will  not 
relieve  the  stockholder  from  liability,  because 
the  corporation  in  such  case   is  itself   an  irre- 


2  Kohler  v.  Agassiz,   99  Cal.   9,33  Pac.  741;  Bassell  ▼.  Pac.  Ry 
Co.,  113  Cal.  268,  45  Pac.  323. 

3  Nat.  etc.  Co.  v.  Story  etc.  Co.,  Ill  Cal.  531,  44 Pac.  157;  Welch  v. 
Sargent,  127  Cal.  72,  69  Pac.  819. 


DEFENSES.    Chap.  XIX,  Sec.  173.       825 

sponsible    transferee.      National    etc.   Co.    v. 
Story,  etc.  Co.,  Ill  Cal.  531,  44  Pac.  157. 

After  the  corporation  is  insolvent,  a  stock- 
holder cannot  voluntarily  pay  his  unpaid 
subscription  price  to  the  corporation  or  to  any 
creditor,  so  as  to  relieve  himself  from  further 
liability  thereon.  Only  at  a  call  by'  the  cor- 
poration or  its  assignee  in  insolvency  or  of  a 
court  of  competent  jurisdiction  will  a  pay- 
ment extinguish  the  liability;  otherwise  the 
full  debt  remains,  and  amounts  voluntarily 
paid  cannot  be  set-off  against  any  creditor. 
[Welch  V.  Sargent,  127  Cal.  72,  59  Pac.  819.] 
To  allow  payments  voluntarily  made  to  one 
creditor  to  be  set  off  against  another,  would 
be  to  allow  a  stockholder  to  prefer  any  credi 
tor  he  might  select.  This  the  law  does  not 
permit.  Richardson  v,  Chicago  Packing  Co., 
63  Pac.  74  (Cal.  1900). 

The  creditor  of  a  corporation  has  two 
debtors,  one  the  corporation,  the  other  the 
stockholders,  and  the  amount  he  may  prove 
against  the  estate  of  either  is  not  affected  by 
any  dividend  he  may  receive  from  the  estate 
of  the  other,  except  that  the  amount  received 
from  both  shall  not  exceed  the  aggregate  of 
his  debt.  Sacramento  Bank  v.  Pacific  Bank, 
124  Cal.  147,  56  Pac.  787. 

Section  173 — Same. 

When  stockholders  who  are  indebted  to  the 
corporation  for  part  or  all  of  the  purchase 
price  of  their  stock,  are  also  creditors  of  the 
corporation,  a  question  of  priority   arises.     A 
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creditor  is  not  deprived  of  his  rights  as  a 
creditor  because  he  is  also  a  stockholder/  but 
he  is  postponed  in  certain  cases,  to  non- stock- 
holding creditors.  [Richardson  v,  Chicago 
Packing  Co.,  63  Pac.  74,  (Cal.  1900).]  The 
creditor,  in  such  case,  recovers  the  difference 
between  what  he  owes  the  corporation  for 
unpaid  stock  and  the  amount  of  his  judgment. 
[Id,]  If  the  amount  he  owes  to  the  corpora- 
tion is  greater  than  the  amount  of  its^debt  to 
him,  he  is  postponed,  as  a  creditor,  to  non- 
stockholding  creditors,  but  as  a  debtor  to  the 
corporation  he  can  set  off  the  amount  due  to 
him  from  it.  Kimball  v.  Richardson-Kim- 
ball Co.,  Ill  Cal.  386,  43  Pac.  1111. 

If  the  creditor-stockholder  and  the  corpora- 
tion are  both  insolvent,  the  insolvent  credi- 
tor's estate  is  not  allowed  to  recover  from  the 
corporation,  but  such  insolvent  must  pay  his 
debt  to  the  corporation  in  the  same 
pro  rata  that  all  his  other  creditors  are  paid, 
and  then  such  estate  receives  on  the  full 
amount  of  its  claim  tbe  pro  rata  dividend 
declared  by  the  corporation's  assignee.  Kim- 
ball v.  Richardson-Kimball  Co.,  Ill  Cal.  386, 
43  Pac.  1111. 

The  statute  of  limitations  against  calls 
begins  to  run  either  from  the  time  the  corpor- 
ation makes  such  a  call  or  openly  ceases  to 
do  business  or  dissolves.  Harman  v.  Page,  62 
Cal.  448. 


1     Bonney  v.  Tlllcy,  109  Cal.  34(5,  42  Pac.  43Q. 
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Section  174 — Rights  Against  Directors  for 

Breach  of  Trust. 

There  is  no  privity  between  the  directors  of 
a  corporation  and  its  creditors  because  of 
debts  or  contracts  between  the  corporation 
and  creditors.  If  the  directors  waste  t^he  funds 
of  the  corporation  or  misappropriate  the  same 
or  create  debts  beyond  the  limit  allowed  by 
law,  the  directors  are  liable  for  all  damages 
the  creditors  of  the  corporation  sustain 
thereby.  Such  liability  cannot  be  enforced 
by  an  action  for  damages  by  any  single  cred- 
itor, but  the  remedy  is  a  creditor's  bill  in  be- 
half of  all  creditors  [see  Sec.  170  supra],  and 
all  the  tort-feasors  and  the  corporation  must 
be  joined  as  defendants.  The  court  can  then 
compel  an  accounting  and  decree  damages  to 
the  creditors.     Reed  v,  Goldatein,  53  Cal.  296. 

The  theory  of  such  an  action  is  that  all  the 
assets  of  a  corporation  are  a  fund  upon  which 
its  business  is  to  be  done  and  upon  which  its 
credit  rests,  and  that  the  subscribed  capital 
stock  is  a  guaranty  to  creditors  that  all  obli- 
gations up  to  that  amount  will  be  met.  Moore 
V.  Lent,  81  Cal.  602,  22  Pac.  875.  See  Sec. 
169,  supra. 

The  remedy  provided  bv  the  constitution, 
Art.^  XII,  Sec.  3]  and  the  code  [C.  C.  327] 
or  misappropriation  of  funds  or  embezzlement 
is  a  cumulative  remedy  [see  Chap.  XVI 
supra];  it  does  not  take  away  or  abrogate  the 
remedy  against  directors  for  breach  of  trust. 
Hiller  v.  ColUns,  63  Cal.  235. 

Directors  of  an  insolvent  corporation,  who 
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are  also  creditors  of  the  corporation,  cannot 
secure  to  themselves  any  preferences  or  ad- 
vantages over  other  creditors.  Bonney  v. 
Tilley,  109  Cal.  346,  42  Pac.  439. 


J 
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stockholder's  statutory  liability. 
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Sbc.  175-NATURE  of  THE  LIABILITY. 

Sec.  176-SAME-A  term  OF  THE  STOCKHOLDER'S  CON- 
TRACT. 

Sec.  177 -SAME— primary,  NOT  SECONDARY. 

Sec.  178-SAME— SEVERAL,  NOT  JOINT. 

Sec.  179 -same— when  IT  ARISES. 

Sec.  180-SAMK-BARRED  IN  THREE  YEARS. 

Sec.  181-SAME-CANNOT  BE  EXTENDED  BY  ANY  ACTS 
OF  THE  CORPORATION. 

Sec.  182-EXTENT  OF  LIABILITY. 

Sec.  183-SAME-SUBROGATION. 

Sec.  184- persons  LIABLE. 

Sec.  185-DEFENSES -payment  AND  SET-OFF. 

Sec.  186-SAME— waiver. 

Section  175 — Nature  of  the  Liability. 

The  individual  liability  of  the  stockholders 
lor  the  debts  of  the  corporation  is  wholly  stat- 
utory. It  is  a  liability  imposed  upon  one 
person  for  debts  contracted  by  another,  and 
was  unknown  at  common  law.  Hunt  v.  Ward, 
99  Cal.  612,  34  Pac.  335. 

The  present  constitution,  the  constitution 
of  1849,  and  every  general  corporation  statute 
that  has  ever  been  enacted  :n  California,  have 
made  the  stockholders  liable  for  the  debts  of 
the  corporation.  It  is  the  settled  public  pol- 
icy of  the  state.  Const.  1849,  Art.  VI,  Sees. 
32,36;  Const.  1879,  Art.  XII,  Sec.   23;  Stats. 
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1850,  p.  344;  C.  C.  322.     See  also  Williams  v. 
Gold  Hill  etc.  Co.,  06  Fed.  454. 

The  present  constitution  declares  that  each 
stockholder  of  a  corporation,  or  joint-stock 
association,  shall  be  individually  and  person- 
ally liable  for  such  proportion  of  all  its  debts 
and  liabilities  contracted  or  incurred  during 
the  time  he  was  a  stockholder,  as  the  amount 
of  etock  or  shares  owned  by  him  bears  to  the 
whole  of  the  subscribed  capital  stock,  or  shares 
of  the  corporation  or  association.  [Art.  XI, 
Sec.  3.]  With  an  excess  of  caution  or  zeal,  or 
both,  it  also  provides  that  "dues  from  cor- 
porations shall  be  secured  by  such  individ- 
ual liability  of  the  corporators  and  other 
means  as  may  be  prescribed  by  law."  [Art. 
XII,  Sec.  2.]  The  two  sections  of  the  consti- 
tion  were  declared  in  French  v,  Teschemaker, 
24  Cal.  516,  to  be  not  self-executing,  and  not 
enforcible  until  the  legislature  prescribed  the 
measure  of  liability  and  mode  of  collecting.  The 
present  statute,  re-enforcing  and  executing 
these  sections  is  section  322  of  the  Civil  Code, 
which  section  of  the  code  is  identical  with  the 
statute  it  superseded. 

The  individual  liability  thus  prescribed  is 
a  constitutent  element  in  the  artificial  life  of 
the  corporation,  made  so  by  the  author  of  its 
creation.  Therefore,  an  act  of  the  legislature 
authorizing  the  formation  of  corporations 
without  attaching  to  the  corporators  an  indi- 
vidual liability  would  be  as  obnoxious  to  the 
constitution  as  would  be  the  creation  of  a  cor- 
poration by  special  act,  and  the  courts  would 
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be  bound  to  hold  that  the  persons  organized 
under  such  an  act  had  acquired  none  of  the 
rights  of  a  corporation.  [French  v.  Tesche- 
maker,  24  Cal.  516.]  A  by-law  exempting 
stockholders  from  individual  liability  would 
be  null  and  void.  Wells  v.  Black,  117  Cal. 
157,  48  Pac.  1090. 

Section  176 — Same — A  Term  of  the  Stock- 
holder's Contract. 

Every  person  who  becomes  a  stockholder, 
by  that  act  authorizes  the  corporation  to  bind 
hiin  personally  for  all  its  debts.  Such  liabil- 
ity is  a  burdensome  condition  imposed  by 
law,  but  it  becomes  part  of  the  stockholder's 
contract  with  the  corporation,  and  when  the 
creditor  sues  to  enforce  the  right  thus  given 
him,  he  does  so  by  a  simple  contract  action. 
Kennedy  v.  Cal.  Sav.  Bank,  97  Cal.  93,  31 
Pac.  846;  McGowan  v.  McDonald,  111  Cal. 
57,  43  Pac.  418;  Morrow  v.  Superior  Court,  64 
Cal.  383,  1  Pac.  354. 

Though  imposed  by  law,^  the  personal  lia- 
bility of  a  stockholder  is  an  obligation  arising 
upon  contract,  and  therefore  if  the  sum  de- 
manded is  less  than  $300,  justice's  courts 
have  jurisdiction  of  the  action.^  It  is  so  far  a 
contract  action,  that  attachment  can  be  had 
as  a  provisional   remedy,^  and  similar  liabil- 

1.  McGowan  y  McDonald,  111  Cal.  57,  43  Pac.  418. 

2.  I>ennf8  v.  Suiierlor  Court,  91  (.al.  548.  27  Pac.  1031;  Morrow  v. 
Superior  Court,  64  Cal.  :«3,  1  Pac.  354;  Myers  v.  Sierra  Valley  Asso., 
IK  Cal.  669,  56  Pac.  689.  Derby  v.  Stevens,  64  Cal.  287,  30  Pac.  820; 
Grimwood  v.  Barry,  118  Cal,  274  50  Pac.  430. 

3.  Kennedy  v.  Cal.  Sav.  Bank,  97  Cal.  93, 31  Pac.  846. 
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ities  arising  under  the  laws  of  other  states 
will  be  enforced  here.  Bank  of  B.  N.  A.  v. 
Rindge,  57  Fed.  279;  Ferguson  v,  Sherman, 
116  Cal.  169,47  Pac.  1023. 

Section    177 — Same — Primary,     not    Secon- 
dary. 

The  creditor  of  a  corporation  has  two  debt- 
ors— the  corporation  and  the  stockholders.^ 
Both  are  principal  debtors,  for  the  stockhold- 
ers are  not  sureties.  They  stand  toward  the 
creditors  as  if  they  were  conducting  the  cor- 
porate business  as  partners.^  It  is  therefore 
unnecessary  for  a  creditor  to  first  sue  the  cor- 
poration. Davidson  v.  Rankin,  34  Cal.  503; 
Young  V.  Rosenbaum,  39  Cal.  646. 

Section     178 — Same — Several,     not    Joint. 

The  code  provision  is  that  "any  creditor  of 
the  corporation  may  institute  joint  or  several 
actions  against  any  of  the  stockholders."  [C. 
C.  322.]  This  liability  is  a  several  one;'  each 
stockholder  may  be  sued  separately,  and  there 
is  no  objection  to  a  creditor-ptockholder  suing 
another  creditor-stockholder  for  his  pro  rata 
of  the  debt.*  Any  number  of  the  stockholders 
may  be  joined  as  defendants  and  plaintifi 
recovers  in  one  action    the  pro  rata  of  each. 


1.  Sacramento  Bank  V.  Pacific  Bank,  124  Cal.  147,  56  Pac.  787; 
Faymonvllle  v.  McCollough,  59  Cal.  286. 

2.  Mokelumue  etc.  Co.  v.  Woodbury,  14  Cal.  265;  Young  t. 
Rosenbaum,  89  Cal.  646;  Davidson  v.  Rankin,  84  Cal.  503;  Sonoma 
Valley  Rank  v.  Hill,  59  Cal.  107;  MUcholl  v.  Beckman,  M  Cal.  117. 

3.  Richter  v.  Hennlngsen,  110  Cal.  530,  42  Pac.  1077;  Orimwood  v. 
Barry,  118  Cal.  274,  50  Pac.  430. 

4.  Brown  v.  Merrill,  107  Cal.  446,  40  Pac.  567;  Knowles  v.  Sander- 
cock»  107  Cal.  629,  40  Pac.  1047. 
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The  action  is  one  at  law,  and  there  is  no  need 
to  resort  to  equity  on  the  principle  of  avoid- 
ing multiplicity  of  suits.*  Each  stockholder 
being  a  distinct  debtor,  a  creditor  can  sue 
whichever  one  or  ones  he  chooses;^  each  is  sev- 
erally liable  for  his  own  pro  rata.^ 

Section  179 — Same — When  it  Arises. 

"No  case  can  be  conceived  of  where  there  is 
a  valid  debt  against  a  corporation  that  does 
not  create  at  the  time  of  creating  the  debt  a 
valid  debt  against  the  stockholders."  [Bor- 
land V.  Haven,  37  Fed.  394.]  Any  evidence 
which  is  competent  to  prove  the  liability  of 
the  corporation  must  be  competent  to  prove 
the  liability  of  the  stockholders  [McGowan  v. 
McDonald,  111  Cal.  57,  43  Pac.  418;  compare 
Neilson  v.  Crawford,  52  Cal.  248,  which  is  vir- 
tually overruled  by  the  McGowan  case],  for 
when  the  creditor  proves  that  a  liability  of  the 
corporation  to  him  arose  at  a  certain  time,  he 
has  also  proved  that  those  who  were  stockhol- 
ders at  that  time  are  liable  to  him  for  the  same 
debt.  Wells  v.  Black,  117  Cal.  157,  48  Pac. 
1090;  Winona  etc.  Co.  v.  Bull,  108  Cal.  1,  40 
Pac.  1077;  Young  v.  Rosenbaum,  39  Cal.  646; 
Davidson  v,  Rankin,  34  Cal.  503;  Derby  v. 
Stevens,  64  Cal.  287,  30  Pac.  820. 

A  judgment  against  a  corporation  is  prima 
facie,  if  not  conclusive,  evidence  against  the 
stockholder.  [Borland  v.  Haven,  37  Fed. 
394.]     A  depositor  in  a  savings  bank  becomes 

5.  Myers  v.  Sierra  Valley  Aaso.,  12-2  Cal.  669,  55  Pac.  689. 

6.  Mitchell  V.  Beckman,  64  Cal.  117. 

7.  Morrow  v.  Superior  Court,  64  Cal.  883,  1  Pac.  354. 
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*  a  creditor  the  moment  he  makes  a  deposit, 
and,  if  such  bank  has  .a  capital  stock,  the 
statutory  liability  of  the  stockholders  arises 
at  the  same  time.  Wells  v.  Black,  117  Gal. 
157,  48  Pac.  1090;  Nellis  v.  Pac.  Bank,  127 
Cal.  166,  59  Pac.  830. 

It  is  often  a  difficult  question  of  fact  to 
determine  at  what  moment  the  liability  was 
created.  There  is  a  distinction  between  the 
creation  of  liability  and  the  accruing  of  the 
cause  of  action  thereon.  For  example,  the 
liability  of  a .  corporation  is  created  at  the 
making  of  its  promisory  note,  the  cause  of 
action  at  its  maturity.  [Hunt  v.  Ward,  99 
Cal.  612,  34  Pac.  355.]  In  determining  the 
stockholder's  liability  we  are  only  concerned 
with  the  time  of  the  creation  of  the  liability, 
for  the  statute  says  those  stockholders  are 
liable  who  were  such  at  the  time  the  debt  or 
liability  arose,  not  at  the  time  of  maturity 
of  the  corporation's  express  promise  to  pay. 
Winona  etc.  Co.  v.  Bull,  108  Cal.  1,  40  Pac. 
1077. 

Where  the  debt  is  on  an  open  account 
with  payments  from  time  to  time  and  a 
final  settlement,  the  liability  arises  at  the 
time  of  such  settlement  [London  etc.  Bank  v, 
Parrott,  125  Cal.  472,  58  Pac.  164],  and  where 
the  debt  is  on  a  contract  of  hiring  by  the  job 
or  by  the  year,  the  liability  arises  at  the  com- 
pletion of  the  job  or  at  the  end  of  the  year. 
Johnson  v.  Bank  o^  Lake,  125  Cal.  6,  57  Pac. 
664. 

Whenever  the  corporation  is  estopped  to  set 
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up  ultra  vires  as  a  defense,  the  stockholdexs, 
if  sued  on  the  same  contract,  are  also  estopped. 
Though  the  corporation  is  estopped,  there  is  a 
subsisting  debt  against  the  corporation  and 
such  debt  is  conclusive  against  the  stockhold- 
ers. Main  v.  Oasserly,  67  Cal.  127,  7  Pac. 
426;  Mitchell  v.  Beckman,  64  Cal.  117. 

The  remedy  against  the  corporation  may 
for  some  cause  be  suspended  or  barred,  with- 
out impairing  the  remedy  against  the  stock- 
holders, for  the  liability  of  the  latter  is  only 
conditional  or  contingent  in  this:  that  there 
must  be  a  subsisting  debt  against  the  corpo- 
ration.    Young  V.  Rosenbaum,  39- Cal.  646. 

Section    180 — Same — Barred  in   Three 

Years. 

It  must  be  regarded  as  settled  law  in  this 
state,  that  the  liability  of  a  stockholder  for 
his  proportion  of  the  corporation's  debts  is  a 
liability  created  by  law  within  the  meaning 
of  section  359,  Code  of  Civil  Procedure,  and 
that  an  action  to  enforce  such  liability  must 
be  brought  within  three  years  after  the  cause 
of  action  accrues  against  the  stockholder;^ 
that  is,  three  years  from  the  time  that  the 
liability  was  created  by  the  corporation,^  not 
from  the  time  a  cause  of  action  against  it 
arose. 


1.  B%nk  V.  Pac.  Coast  S.  S.  Co.,  103  Cal.  594,  37  Pac.  499;  Hunt  T. 
Ward,  99  Cal.  612,  34  Pac.  336;  Hyman  v.  C^oleman,  82  Cal.  650,  23 
Pac.  62;  Moore  v.  Boyd,  74  Cal.  167,  16  Pac.  670;  Wells  v.  Black,  117 
Cal.  157,  48  Pac.  1090. 

a.  Bee  Sec.  179  ttnt«;  also  Lurrabee  v.  Baldwin,  35  Cal.  IfiS:  Stil- 
phen  V.  Ware,  45  Cal.  110;  Davidson  v.  Rankin,  84  Cal.  503;  Johnson 
▼.Bank of  Lake,  125  Cal.  6,  57  Pac.  664;  Glen  v.  Saxton,  68  Cal.  353, 
9  Pac.  420. 
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A  complaint  which  sets  forth  the  date  when  a 
promissory  note  was  made  by  the  corporation, 
but  does  not  state  the  date  when  the  debt  for 
which  it  was  given  was  contracted,  is  demur- 
rable.^ The  liability  of  the  stockholder  arose 
at  least  as  early  as  the  date  of  the  making  of 
the  note,  but  not  necessarily  at  that  time, 
unless  the  liability  itself  was  created  by  the 
note.  Bank  v.  P.  C.  S.  S.  Co.,  103  Cal.  594, 
37  Pac.  499;  Redington  v.  Corn  well,  90  Cal. 
49,  27  Pac.  40;  Case  Plow  Works  v,  Montgom- 
ery,   115  Cal.  380,  47  Pac,  180. 

Section  181 — Same — Cannot  be  Extended  by 
Any  Acts  of  the  Corporation. 

As  the  stockholders'  liability  arises  at  the 
moment  the  debt  of  the  corporation  is  created 
and  runs  for  three  years  from  that  time,  the 
corporation  is  powerless  to  extend  the  period  of 
limitation.^  It  may  well  happen  that  the  liabil- 
ity of  the  stockholder  is  barred  before  any  cause 
of  action  arose  against  the  corporation  at  all,  as 
for  example  when  a  creditor  has  accepted  a 
three  yes.T  note. 

The  corporation  cannot  extend  the  liability 
of  the  stockholders  as  to  time,  by  giving  a 
note,^  or  a  renewal  note,*  by  stating  an 
account    or    carrying    an    open    or    mutual 

1.  Hunt  V.  Ward,  99  Cal.  612,  34  Pac.  835;  Redington  v.  Cornwell. 
90  Cal.  at  63,  27  Pac.  40;'ca8e  v.  Montgomery,  115  Cal.  380,  47  Pac.  180. 

2.  Redington  v.  Cornwell,  90  Cal.  49,  27  Pac.  40. 

3.  Redington  v.  Cornwell,  90  Cal.  49,  27  Pac.  40;  Winona  etc.  Co. 
V.  Bull,  108  Cal.  1,  40  Pac.  1077. 

4.  Santa  Rosa  Nat.  Bank  v.  Barnett,  126  Cal.  407,  58  Pac.  85; 
Hyman  V.  Coleman,  82  Cal.  650,  23  Pac.  62;  Hunt  v.  Ward,  99 Cal.  at 
615,  34  Pac.  335. 
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account.^  In  the  latter  case,  the  statute  would 
begin  to  run  with  the  contracting  of  each  item 
of  debt,^  and  as  all  payments  made  would  be 
presucaed  in  law  to  be  applied  to  the  first 
items  contracted,  all  items  contracted  over 
three  years  before  action  brought  would  be 
barred,  but  none  of  those  contracted  within 
three  years.^ 

A  judgment  against  the  corporation  does 
not  serve  to  prolong  the  time  in  which  an 
action  will  lie  against  the  stockholders.  Stil- 
phen  V.  Ware,  45  Cal.  110;  Larrabee  v.  Bald- 
win, 36  Cal.  156. 

Section  182 — Extent  of  Liability. 

The  liability  of  each  stockholder  is  deter- 
mined by  the  amount  of  stock  or  shares  owned 
by  him  at  the  time  the  debt  or  liability  was 
incurred  [C.  C.  322],  and  he  is  liable  to  each 
and  every  creditor  for  such  proportion  of  that 
creditor's  cjaim  as  his  stock  bears  to  the  whole 
number  of  shares  of  the  subscribed  capital 
stock.  [C.  C.  322.]*  Unless  three  facts  are 
pleaded — (a)  the  number  of  shares  of  the 
defendant;  (6)  total  of  subscribed  shares;  (c) 
amount  of  the  debt — the  complaint  is  demur- 
rable.* Expressed  in  terms  of  proportion,  the 
defendant's  liability  is  to  the  whole  amount 
of  plaintiff's  debt  as  the  number  of  defend- 
ant's shares  is  to  the  whole  number  of  sub- 

1-  Hyman  v.  Coleman,  82  Cal.  650,  23  Pac.  62,  and  cases  cited. 

2.  Redlngton  v.  Cornwell,  90  Cal.  49,  27  Pac.  40. 

3.  London  etc.  Bank  v.  Parrott,  125  Cal.  472,  58  Pac.  164. 

4.  Bidwell  V.  Babcock,  87  Cal.  29,  26  Pac.  752. 

5.  Roebllng'8  Sons  Co.  v.  Butler,  112  Cal.  677,  45  Pac.  6. 
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scribed  shares.  The.  debt  here  spoken  of 
means  the  debt  that  might  be  enforced  against 
the  corporation.^ 

A  creditor  cannot  get  full  satisfaction  from 
any  one  stockholder,  even  if  that  stockhold- 
er's proportionate  liability  for  all  the  corpo- 
ration's debts  is  large  enough  to  cover  the 
creditor's  demand.  There  is  an  early  decision 
that  he  can  so  collect  from  one  stockholder/ 
but  that  case  was  based  on  the  peculiar  pro- 
vision of  the  statute  of  1853.  chapter  87,  sec- 
tion 16,  as  amended  by  statute  of  1863,  page 
736,  and  was  never  the  general  rule  in  this 
state.* 

Section  183 — Same — Subrogation. 

A  stockholder,  at  demand  of  any  creditor, 
can  pay  the  corporation's  debt  to  such  cred- 
itor in  full  or  in  part,  and  for  whatever 
amount  he  pays  in  excess  of  his  own  pro  rata, 
he  is  subrogated  to  the  rights  of  the  creditor, 
both  against  the  corporation  and  against  the 
other  stockholders.^  The  same  is  true  where 
the  stockholder  was  a  guarantor  or  Surety^  for 
the  corporation  on  a  contract  or  indorser  on  a 
note.^ 


3.  Walters  y.  Hennlngsen,  114  Cal.  433,  46  Pac.  227. 

4.  Larrabee  v.  Baldwin,  35  Cal.  155. 

5.  Morrow  v.  Superior  Court,  fi4  Cal.  383,  1  Pac.  354. 

6.  Redington  v.  Cornwell,  90  Cal.  49,  27  Pac.  40.  A  stockholder  In 
an  insolvent  corporation,  who  pays  to  the  receiver  his  proportion  of 
an  assesBment  levied  on  the  shareholders,  cannot  recover  any  part 
of  the  money  so  paid,  on  the  ground  that  the  assessment  produced  a 
fund  larger  than  was  necessary  to  pay  all  debts.  Such  a  payment  l8 
not  a  payment  und«r  duress.  Holt  v.  Thomas,  105  Cal.  27JJ,  38  Pac. 
891. 

7.  Borland  v.  Haven,  37  Fed.  394;  Redlngton  v.  Cornwell,  96  C»l. 
49,  27  Pac.  40. 

8.  Ryland  v.  Commercial  Bank,  127  Cal.  525,  59  Pac.  937. 
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His  cause  o!  action  accrues  at  the  time  he 
pays  the  creditor^  and  is  barred  in  three  years 
from  such  date.^  The  right  of  contribution 
is  barred  in  two  years.^ 

Section  184 — Persons  Liable. 

The  stockholders  who  are  such  at  the  time 
the  liability  or  debt  is  created,  are  the  ones 
liable  to  creditors  for  such  debt  or  liability.* 
The  time  when  the  cause  of  action  accrues 
against  the  corporation  is  immaterial — the 
time  when  the  debt  was  created  is  all  impor- 
tant.* 

No  transfer  relieves  such  a  stockholder  from 
liability.*  The  creditor  has  the  right  to  look 
to  the  books  of  the  corporation  to  see  who  are 
liable  to  him.^  Therefore,  for  debts  created 
after  a  transfer  has  been  made,  but  before  it 
is  registered  on  the  books,  the  transferor  is 
liable.®  Such  transferor  has  the  right  of 
contribution  from  his  transferee.  See  Chap. 
XII,  supra. 

The  term  "stockholder"  in  this  connection 
applies  not  only  to  such  persons  as  appear  by 
the  books  of  the  corporation  to  be  such/  and 

1.  Borland  T.  Haven,  37  Fed.  394;  Ferris  v.  Baker,  127  Cal.  520, 
59Pac.937. 

2.  Byland  v.  Commercial  Bank,  127  Cal.  525,  59  PacT.  937. 

3.  Richter  v.  Henntngsen,  110  Cal.  530,  42  Pac.  1077 

4.  Hunt  V.  Ward,  99  Cal.  612,  ^  Pac.  355;  Blen  v.  Bear  R.  etc.  Co., 
30  Cal.  602. 

5.  Larrabee  v.  Baldwin,  35  Cal.  155;  Johnson  v.  Bank  of  Lake, 
125  Cal.  6,  57  Pac.  664;  Santa  Rosa  Nat.  Bank  v.  Barnett,  125  Cal. 
407, 58  Pac.  a5;  Winona  etc.  Co.  v.  Bull,  108  (;al.  1 ,  10  Pac.  1077. 

6.  Mokcliunne  etc.  Co.  v.  Woodbury,  14  Cal.  265;  Blen  v.  Rear 
R.  Co.,  20  Cal.  602:  Smith  v.  Eureka  Flour  Mills,  6  Cal.  1;  C.  C.  :«2. 

7.  Kennedy  v.  Cal.  Sav.  Bank,  101  Cal.  495,  35  Pac.  1039;  Wolf  v. 
St.  Louis  Co.  15  Cal.  819. 

8.  Borland  v.  Uaren,  37  Fed.  394. 
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to  every  equitable  owner  of  stock,  although 
the  same  appears  on  the  books  in  the  name 
of  another  ;^  but  also  to  every  person  who  has 
advanced  the  installments  or  purchase  money 
of  stock  in  the  name  of  a  minor  as  long  as  the 
latter  remains  a  minor,  and  to  every  guardian, 
or  other  trustee,  who  voluntarily  invests  any 
trust  funds  in  the  stock.  [C.  C.  322.]  Trust 
funds  in  the  hands  of  a  guardian  or  trustee 
are  not  liable  to  this  liability  by  reason  of 
any  such  investment,  nor  must  the  person 
for  whose  benefit  the  investment  is  made  be 
responsible  in  respect  to  the  stock,  until  he 
becomes  competent  and  able  to  control  the 
same;  but  the  responsibility  of  the  guardian 
or  trustee  making  the  investment  continues 
until  that  period.  Stock  held  as  collateral 
security^  or  by  a  trustee  or  in  any  other  repre- 
sentative capacity  does  not  make  the  holder 
thereof  a  stockholder,  except  in  the  cases 
above  mentioned,  so  as  to  charge  him  with 
any  proportion  of  the  debts  or  liabilities  of 
the  corporation,  but  the  pledgor,  or  the  per- 
son or  estate  represented,  is  to  be  deemed  the 
stockholder  with  respect  to  such  liability.  C. 
C.  322. 

In  corporations  having  no  stock  a  similar 
liability  for  the  debts  of  the  corporation  rests 
on  each  member  equally.     C.  C.  322. 

The  expressed  intention  of  the  legislature  is 
that  the  stockholders   of  every  foreign  corpo- 

1.  Duke  i'.  Huntington,  130  Cal.  272,  62Pac.  511;  see  also  Moore 
V.  Boyd,  74  Cai.  167,  15  Pac.  670. 

2.  Borland  v.Nevrtda  Bank,  99  Cal.  89,  83  Pac.  787;  11  no  price  la 
fixed,  the  transfer  Is  for  security,  and  not  a  sale. 
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ration  doing  business  within  this  state  shall 
bear  the  same  liability  as  is  provided  for  the 
stockholder  of  California  corporations.  C.  C. 
322. 

Section  185 — Defenses,  Payment   and  Set- 
off. 

The  creditors'  right  against  the  stockholdiers 
is  conditioned  only,  that  there  must  be  a  sub- 
sisting debt  against  the  corporation.  What- 
ever satisfies  or  extinguishes  the  debt  as  to 
the  corporation,  satisfies  or  extinguishes  it  as 
to  the  stockholder  [Young-  v.  Rosenbaum, 
39 Cal.  646],. because  a  creditor  is  only  enti- 
tled to  one  satisfaction  of  his  debt.  But  a 
Buspensipn  of  the  remedy  against  the  corpo- 
ration does  not  extinguish  the  debt  and  there- 
fore does  not  affect  the  liability  of  the  stock- 
holder [Id.]y  accordingly  a  judgment  against 
the  corporation  does  not  extinguish,  suspend 
or  merge  the  liability  of  the  stockholders.  Id, 
See  section  181,  supra. 

Whenever  any  part  of  the  debt  of  a  corpo- 
ratioQ  is  paid  either  by  it^  or  by  a  stockholder, 
such  payment  extinguishes  the  debt  pro  tanto, 
so  that  a  stockholder  is  only  liable  for  his 
share  of  so  much  of  the  debt  as  remains  after 
such  payments  are  deducted.  San  Jose  Say. 
Bank  v,  Pharis,  58  Cal.  380;  Young  v,  Rosen- 
baum, 39  Cal.  at  654. 

Under  the  corporation  act  of  1853,  allowing 
a  creditor  to  obtain   full  satisfaction    of   his 


1.    Partridge  v.  Butler,  113  Cal.  326,  45  P&c.  (578;  debt  reduced  by 
ao  account  stated. 
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debt  from  a  single  stockholder  [see  Sec.  182, 
supra^,  a  release  to  a  stockholder  of  that 
stockholder's  liability,  released  the  corpora- 
tion and  all  the  other  stockholders  to  the  same 
amount.  It  operated  as  an  extinguishment 
pro  tanto,  because  it  destroyed  the  right  of  the 
corporation  and  the  other  stockholders  to 
obtain  contribution  from  the  released  one. 
Prince  v.  Lynch,  38  Cal.  528. 

Such  a  release  would  have  no  effect  to  re- 
lease or  extinguish  any  part  of  the  debt  of 
corporations  organized  or  existing  under  the 
codes,  for  the  stockholder  is  only  liable  to 
each  creditor  for  his  proportion  of  that  cred- 
itor's debt,  not  for  his  proportion  of  all  the 
corporation's  debts.  See  Sec.  182,  supra. 
Compare  Larrabee  v.  Baldwin,  35  Cal.  155. 

If  any  stockholder  pays  his  proportion  of 
any  debt  incurred  by  the  corporation  and  for 
which  he  is  liable,  he  is  relieved  from  any 
further  personal  liability  for  such  debt  [C.  C. 
322],  and  if  an  action  has  been  already 
brought  it  must  be  dismissed,  as  to  him,  on 
his  paying  his  share  of  tlie  costs.     C.  C.  322. 

A  stockholder,  therefore,  can  at  any  time, 
before  or  after  insolvency  of  the  corporation, 
pay  his  pro  rata  to  any  creditor  and  free  him- 
self from  further  liability  to  that  creditor? 
[Welch  V,  Sargent,  127  Cal.  72,  59  Pac.  319.J 
But  a  ptockholder  who,  although  intending  to 
pay  this  liability,  pays  the  money  to  the 
president  or  other  ofhcer  of  the  corporation 
for  that  purpose,  does  not  release  himself. 
The  money,  while  in  the  hands  of  such  oflScer, 
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is  the  money  of  the  stockholder,  not  of  the 
corporation,  and  so  does  not  extinguish  any 
part  of  the  corporation's  debt.  Knowles  v, 
Sandercock,  107  Cal.  629,  40  Pac.  1047. 

Any  defense  in  the  nature  of  a  set-off  that 
the  corporation  might  assert  in  an  action 
against  it  to  collect  the  debt,  may  be  asserted 
by  the  stockholder  when  sued  for  his  statutory 
liability.  Sonoma  Valley  Bank  v.  Hill,  59 
Cal.  107. 

Section  186 — Same — Waiver. 

The  stockholder's  statutory  liability  is  a 
right  created  by  law  in  favor  of  creditors. 
Any  creditor  can,  if  he  will,  contract  to  waive 
his  rights  against  the  stockholders.  [Wells  v. 
Black,  117  Cal.  157,  48  Pac.  1090.]  Whether 
a  creditor  intends  to  waive  his  rights  is  pure- 
ly a  question  of  contract.  In  United  States 
1'.  Stanford,  16  Sup.  Ct.  Rep.  577,  a  celebrated 
case,  it  was  decided  that  congress,  in  author- 
izing the  issuance  of  subsidy  bonds  to  the 
Pacific  railroads  to  aid  in  their  construction, 
intended  to  waive  the  individual  liability  of 
the  stockholders,  and  had  done  so. 

But  a  stockholder  who  pleads  a  contract  by 
the  creditor  to  waive  the  statutory  liability, 
must  prove  such  waiver.  The  fact  that  a 
depositor  in  a  savings  bank  has  signed  a  pass 
book  and  the  bank's  **8ignature"  book,  both 
of  which  contain  a  printed  agreement  to  waive 
the  stockholder's  liability,  does  not  prove  that 
the  depositor  contracted    so    to   do.     In    the 
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absence  of  further  proof,  such  signing,  will  not 
be  construed  as  intending  to  make  a  contract 
of  waiver.  Wells  v.  Black,  117  Cal.  157,  48 
Pac.  1090. 
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PROMOTERS. 


8rc.  187-NATURE  OF  RELATION  TO  THE  CORPORATION. 
8kc.  188-PROMOTERS'  CONTRACTS. 

Section  187 — Nature   of    Relation   to  the 

Corporation. 

A  promoter  is  one  who  by  his  active  en- 
deavors assists  in  procuring  the  formation  of 
a  corporation  and  subscriptions  to  its 
shares,  whether  he  afterward  becomes  con- 
nected with  the  corporation  or  not.  [Mission 
Co.  T?.  Flash,  97  Cal.  610,  32  Pac.  600.]  A 
promoter  is  considered  in  law  as  occupying  a 
fiduciary  relationship  toward  the  corporation 
from  the  moment  he  engages  in  its  formation. 
[Mission  Co.  v.  Flash,  97  Cal.  610,  32  Pac. 
600;  Burbank  v.  Dennis,  101  Cal.  90,  35  Pac. 
444.]  Any  concealment  of  material  facts,  or 
other  fraud  by  which  the  promoter,  while 
such,  makes  a  profit  out  of  his  dealings  with 
the  corporation,  renders  him  liable  to  account 
to  it  lor  such  profit.     [Id.^ 

Providing  he  acts  honestly,  and  faithfully 
discloses  to  the  others  about  to  enter  the  cor- 
poration all  material  knowledge  which  affects 
the  judiciousness  of  the  purchase,  a  promoter 
can  Bell  to  the  corporation  any  land  or  prop- 
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erty  he  may  own  or  has  an  interest  in,  other 
than  that  acquired  as  an  agent  of  the  corpo- 
ration, and  can  charge  any  price  that  the  cor- 
poration or  the  incorporators  see  fit  to  pay. 
Id.  Also  Kellerman  v,  Maier,  116  Cal.  416, 
48  Pac.  377. 

But  out  of  his  fiduciary  position  he  shall 
make  no  profit.  All  profits  made  out  of  prop- 
erty bought  by  him  with  the  corporation's 
money,  belong  to  the  corporation.  [Id.]  If 
the  promoter  defrauds  the  corporation  in  any 
sale,  such  sale  may  be  set  aside  and  the  cor- 
poration can  recover  compensation  for  any 
loss  it  has  sustained.     [Id.] 

Any  property  conferred  on  the  promoters 
or  agreements  made  with  them  intended  for 
the  benefit  of  the  corporation,  inure  to  it 
upon  its  creation,  irrespective  of  any  agree- 
ment or  want  of  agreement  to  that  effect.^  A 
grant  of  a  franchise  to  certain  persons  on  con- 
dition that  they  incorporate,  is  a  grant  to  the 
corporation.^  By  operation  of  law,  the  fran- 
chise passes  from  the  corporators  to  the  cor- 
poration the  moment  it  comes  into  being.^ 
An  agreement  in  the  subscription  to  stock  to 
pay  to  a  certain  named  person  makes  that 
person  an  agent  of  all  the  incorporators  before 
organization,  and  of  the  corporation  after 
organization.     Such  person  is  then  liable  to 


1.  San  Joa<|Hln  Co.  v.  W«^Kt,  91  Cal.  399,  29  Vac.  785;  Spring  Val- 
ley W.  W.  V.  San  Francisco,  2*2  Cal.  434;  San  Francisco  v.  Spring 
Valley  W.  W.,  48  Cal.  493. 

2.  Spring  Valley  W.  W.  v.  San  Francisco,  22  Cal.  4^1;  San  Fnin- 
clsco  V.  Spring  Valley  W.  W. ,  48  Cal.  493. 

S.    Id. 
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the  corporation  for  moneys  had  and  received.^ 
He  is  not,  however,  a  trustee  and  the  money 
in  his  hands  is  not  a  trust  fund.  San  Joac^uin 
County  V.  West,  94  Cal.  399,  29  Pac.  785. 

For  torts  committed  by  the  incorporators 
or  promotors  in  creating  the  corporation,  but 
before  it  is  actually  created,  the  corporation  is 
not  liable.  Berry  v.  S.  F.  &  N.  P.  R.  R.  Co., 
50  Cal.  435. 

Section  188 — Promoter's  Contracts. 

The  promoters  are  not  the  corporation  and 
their  contracts  are  not  its  contracts,^  but  if 
those  contracts  are  originally  made  for  the 
corporation,  the  corporation  can,  after  it  comes 
into  existence,  adopt  them  as  its  own.  Scad- 
den  Flat  etc.  Co.  v.  Scadden,  121  Cal.  33,  53 
Pac.  440. 

Any  acts  manifesting  an  intention  to  accept 
the  consideration  of  such  a  contract  are  evi- 
dence of  adoption.  If  the  corporation  accepts 
the  benefits  of  a  third  party's  contract  with 
its  promoters,^  the  corporation  has  adopted 
the  contract  and  can  sue  and  be  sued  thereon. 
Hawkin3  v.  Mansfield  etc.  Co.,  52  Cal.  513. 

But  if  the  corporation  refuses  to  adopt  a 
contract  of  its  promoters,  it  cannot  be  sued 
on  such  contract.  A  contract  by  a  promoter 
to  give  certain  shares  to  a  person  when  the 
corporation   should  be   organized,  cannot  be 

4.  San  Joaquin  Co.  v.  West,  94  Cal.  899,  29  Pac.  785. 

5.  Morrison  V.  Gold  Mt.  Co.,  52  Cal.  5J06;  Hawkins  v.  Mansfield 
etc.  Co.,  52  Cal.  513;  Scadden  Flat  etc.  Co.  y.  soadden,  121  Cal.  33, 
53  Pac.  440. 

6.  Scadden  Flat  etc.  Co.  v.  Scadden,  121  Cal.  38,  .53  Pac.  440, 
Gbater  ▼.  San  Francisco  Sugar  Co. ,  19  Cal .  219. 
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enforced  against  the  corporation.  [Hawkins 
V.  Mansfield  etc.  Co.,  52  Cal.  513.]  And 
a  contract  between  the  promoters  that  each 
should  have  a  certain  number  of  shares,  after 
organization,  does  not  bind  the  corporation. 
Morrison  v.  Gold.  Min.  Co.,  52  Cal.  306. 


J 
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DE   FACTO    CORPORATIONS. 


8ec.  189 -how  created. 

8bc.  190-POWER8  AND  LIABILITIES. 

8bc.  191— estoppel  to  DENY  INCORPORATION. 

Section  189 — How  Created. 

"A  partnership  or  a  joint-stock  company  is 
not  the  necessary  result  of  an  abortive 
attempt  to  organize  a  corporation."  Blanch- 
ard  V,  Kaull,  44  Cal.  440. 

When  individuals  have  made  a  bona  fide 
attempt  to  incorporate  and  then  do  business 
as  a  corporation,  claiming  to  be  such,  the  cor- 
poration is  one  "de  facto."^  The  prerequisites 
to  a  "de facto"  existence  are  (a)  a  general  law 
under  which  incorporation  can  be  had;  (6) 
an  attempt  in  good  faith  to  comply  therewith 
and  to  organize  as  a  corporation;  (c)  doing 
business  as  a  corporation. 

When  these  prerequisites  exist,  the  result  is 
a  de  facto  corporation,^  whose  due  incorpora- 
tion or  right  to  exercise  corporate  powers  can- 

1.  Los  Angeles  Holiness  Band  v.  Spiers,  126  C»l.  541,  A8Pac. 
1049;  Lakeside  etc.  Co.  v.  Crane,  80  Cal.  181,  22  Pac.  76;  Golden 
Gate  Co.  v.  Hendy  Works,  82  Cal.  184,  23  Pac.  45;  People  v.  L»  Rue, 
67  Cal.  at  530,  8  Pac.  84;  Bakersfield  Hall  Asso.  v.  Chester,  55  Cal 
98;  Stockton  etc.  Co.  v.  Stockton  etc.  R.  R.  Co.,  45  Cal.  680;  Kon- 
dell  T.  Fay,  32  Cal.  354;  Dannebroge  etc.  Co.  v.  Allmont,  26  Cal.  286. 

2.  Id. 
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not  be  inquired  into  collaterally  ia  any  pri- 
vate suit  to  which  such  de  facto  corporation 
may  be  a  party .^ 

Such  an  inquiry  can  only  be  had  at  suit 
of*the  state  on  information  of  the  attorney 
general;  but  even  such  a  suit  shall  not  be 
brought  if  after  attempting  to  organize  in 
good  faith  as  a  corporation  the  company  has 
for  ten  consecutive  years  done  business  claim- 
ing to  be  such.     C.  C.  358. 

If  the  organizers  intend,  as  far  as  their 
knowledge  permits,  to  comply  with  the  law  as 
to  incorporation,  and  act  accordingly,  they 
have  made  a  bona  fide  attempt  to  incorporate 
and  can  claim  in  good  faith  to  be  a  corpora- 
tion. Bakersfield  Hall  Asso.  v.  Chester,  55 
Cal.  98;  Rondell  v.  Fay,  32  Cal.  354. 

If  while  making  such  claim,  the  company 
or  association  pursues  corporate  forms  of 
action,  styles  itself  a  corporation  in  its 
business  dealings  [Martin  v,  Deetz, 
102  Cal.  55,  36  Pac.  368],  or  is  recognized  as 
such  in  the  business  community  [Lakeside 
etc.  Co.  V,  Crane,  80  Cal.  181,  22  Pac.  76],  it  is 
"doing  business  as  a  corporation"  and  is  one 
de  facto.  L.  A.  etc.  Band  v.  Spiers,  126  Cal. 
541,  58  Pac.  149;  Oroville  etc.  R.  R.  Co.  v. 
Plumas  Co.,  37  Cal.  354. 

That  the  company  has  been  "doing  business 
as  a  corporation"  is  a  fact,  which,  like  charac- 
ter, is  to  be  proved  by  reputation  and  not  by 

1.    C.  C.  358.    Sec  cases  In  preceding    notes;    also  Chap,  ffl* 
9upra, 
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the  direct  statement  of  a  witness.      People  v. 
Dole,  122  Cal.  486,  55  Pac.  581. 

If,  however,  there  were  no  meetings  of  the 
stockholders  or  directors,  no  by-laws  adopted, 
no  certificates  of  shares  issued,  no  seal  adopted 
or  used,  no  records  or  minutes  kept,  and  no 
corporate  acts  of  any  character  done,  the  com- 
pany is  not  even  de  facto  a  corporation.  It 
has  no  legal  existence  whatever  as  an  entity, 
and  a  deed  to  it  as  0uch,  is  a  nullity.  [Wall  v. 
Mines,  130  Cal.  27,  62  Pac.  386;  McCallion  v. 
Hibernia  etc.  Soc,  70  Cal.  163,  12  Pac.  114.] 
It  has  no  powers  or  liabilities  as  a  corpora- 
tion— it  is  not  recognized  in  law  as  a  being, 
and  its  existence  can  be  put  in  issue  collater- 
ally, in  any  suit  to  which  it  may  be  a  party. 
People  V.  Volcano  etc.  Co.,  100  Cal.  87,  34 
Pac.  522. 

Section  190 — Powers  and  Liabilities. 

A  de  facto  corporation  has  all  the  powers, 
duties,  rights  and  liabilities  of  a  legally  organ- 
ized corporation,  except  in  respect  to  an  action 
by  the  state  at  suit  of  the  attorney-general  to 
restrain  it  from  acting  as  a  corporation.  In 
all  other  acts  or  actions,  either  as  against  a 
private  person  or  as  against  the  state,^  the 
law  recognizes  it  and  treats  it  in  all  respects 
as  a  legally  created  corporation.^  It  can  sue 
or  be  sued  as  a  corporation  f  it   can   contract 

1.  People  V.  La  Rue,  67  Cal.  526,  8  I'ac.  84;  City  of  Los  Ange  les 
V.  State  Loan  Co.,  109  Cal.  396,  41  Pac.  149,  tax  case. 

2.  People  V.  La  'Rue,  67  Cal.  526,  8  Pac.  84;  People  v.  Monteclto 
W.  Co.,  Sf7  Cal.  276,  32  Pac.  236. 

3.  Oakland  etc.  Co.  v.  Daraeron,  67  Cal.  663,  8  Pac.  595;  Fresno 
et«.  Co.  V.  Warner,  72  Cal.  379,  14  Pac.  37;  First  Baptist  Church  v. 
Branham,  90  Cal.  22, 27  Pac.  60. 
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as  a  corporation  and  can  likewise  take,  hold 
and  alienate  property/  Deeds  to  it  and  from 
it  are  as  valid  as  if  it  were  in  all  respects,  what 
it  purports  to  be  i.  e.  a  de  jure  corporation. 
See  Chap.  Ill,  supra. 

Section  191 — Estoppel  to  Deny  Incobpora- 

TION. 

Cases  arise  when  persons  have  dealt  with 
others,  who  claim  to  be  officers  or  agents  of  a 
corporation  and  have  in  those  dealings  recog- 
nized the  corporation  as  such.  In  such  cases, 
those  who  have  dealt  with  the  corporation  as 
being  such,  even  though  it  has  no  legal  exis- 
tence de  facto  or  de  jure,  are  estopped  to  deny 
it  is  a  corporation.  Perkins  v.  Fish,  121 
Cal.  317,  53  Pac.  901. 

The  estoppel  is  not  based  on  the  fact  that 
the  company  is  or  is  not  a  de  facto  corpora- 
tion, but  on  the  fact  that  the  person  who  has 
dealt  with  it  as  a  corporation  shall  not  be 
allowed  to  escape  the  legal  consequences  of 
his  dealings  by  asserting  in  court  a  fact,  the 
truth  of  which  he  impliedly  denied  when  he 
entered  into  his  obligations.  Mever  v.  Bishop, 
129  Cal.  204,  61  Pac.  919. 

One  who  borrows  from  a  corporation  can- 
not defeat  a  recovery  by  alleging  the  com- 
pany is  not  a  corporation.  Grangers  Business 
Ass'n  V.  Clark,  67  Gal.  634,  8  Pac.  445;  Bank 
of  Shasta  v,  Boyd,  99  Cal.  604,  34  Pac.  337. 
One  who  has  contracted   with    a   corporation 

4.  Golden  State  Co.  v.  Hendy  Works,  82  Cal.  184,  33  Pac.  45; 
Boyle  V.  San  Diego  L.  and  T.  Co.,  46 Fed.  709;  People  t.  LaBue, 
67  Cal.  526,  8  Pac.  W.  '  *     i* 
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and  received  the  beDcfit  of  its  performance, 
cannot  defeat  an  action  by  the  corporation  on 
the  contract,  by  alleging  its  want  of  power  to 
contract  or  its  want  of  legal  existence.  Gamp 
V,  Land,  122  Cal.  167,  54  Pac.  839;  Fresno 
etc.  Co.  V,  Warner,  72  Cal.  379,  14  Pac. 
37;  Yancy  v.  Morton,  94  Cal.  568,  29  Pac. 
nil;  Meyer  v.  Bishop,  129  Cal.  204,  61  Pac. 
919. 

Those  who  hold  themselves  out  as  a  corpo- 
ration in  their  contracts  or  dealings,  and  are 
sned  as  a  corporation,  are  also  estopped  to 
deny  their  existence  as  such.  Thus,  a  part- 
nership which  contracts  as  a  corporation  is 
liable  as  a  corporation  on  the  contract.  Reid 
t;.  F.  W.  Kreling's  Son's  Co.,  125  Cal.  117,  57 
Pac.  773. 

If,  however,  those  who  act  as  a  corporation 
and  are  not,  induce  another,  by  fraud,  to  deal 
with  them  as  such,  that  other  is  not  estopped, 
in  any  action  growing  out  of  such  dealings, 
from  denying  the  existence  of  the  corporation. 
Perkins  v.  Fish,  121  Cal.  317,  53  Pac.  901. 
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Foreign  Corporations. 


Sbc.  192— right  to  do  BUSINESS  HERE. 

Skc.  193  -  PHRA8H  "  DOING  BUSINESS  WITHIN  THE 
STATE"  DEFINED. 

Sec.  194-REGULATION— IN   GENERAL. 

Sec.  196 -actions  BV  OR  AGAINST  FOREIGN  CORPORA- 
TION. 

Sec.  19«-SAME-THE  RIGHT  OF  ACTION   DENIED. 

Sbc.  197-8AME -RIGHT  TO  PLEAD  STATUTE  OF  LIMITA- 
TION. 

Section  192 — Foreign  Corporations — Right 

TO  DO  Business  Here. 

Foreign  copporations  doing  business  in  Cal- 
ifornia do  it  only  by  comity,  and  comity  is 
limited  by  the  public  policy  of  the  state.  Such 
policy  may  be  inferred  from  the  8tate'»  gen- 
eral attitude  toward  foreign  corporatioDB  or 
from  positive  enactment.  Williams  t;.  Gold 
Hill  Mg.  Co.,  96  Fed.  454. 

There  is  no  doubt  that  the  legislature,  as 
long  as  it  does  not  conflict  with  the  state  con- 
stitution, has  power  to  prescribe  any  regula- 
tions it  sees  fit,  as  a  condition  under  which 
foreign  corporations  can  do  business  here. 
There  is  nothing  in  the  United  States  consti- 
tution to  forbid  it,  for  corporations  are  not 
citizens  within  the  meaning  of  its  declaration 
[Art.   IV,  Sec.  2],  that  the  citizens  of  each 
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state  shall  be  entitled  to  all  the  privileges 
and  immuaities  of  citizens  in  the  several 
states.  City  and  County  of  S.  F.  v.  Liverpool 
etc.  Co.,  74  Cal.  113,  15  Pac*  380. 

A  state  may  forbid  foreign  corporations  to 
do  business  or  acquire  property  within  its 
borders,  or  may  confer  such  right  and  limit 
it  by  prescribing  conditions  precedent  to  its 
exercise.  Barling  v.  Bank  of  B.  N.  A.,  50 
Fed.  260. 

The  California  constitution  [Art.  XII,  Sec. 
16]  provides  that  no  corporation  organized 
outside  the  limits  of  this  state  shall  be  allowed 
to  transact  business  within  this  state  on  more 
favorable  conditions  than  are  prescribed  by 
law  to  similar  corporations  organized  under 
the  laws  of  this  state.  This  is  a  declaration 
of  public  policy  binding  on  all  foreign  corpo- 
rations that  come  here  to  do  business,  and  it 
means  that  the  penalties  and  liabilities  im- 
posed by  California's  laws  on  corporations, 
directors,  oflBcers  and  stockholders  enter  into 
every  contract,  conveyance  or  power  made  or 
given  by  any  foreign  corporation  in  the  course 
of  its  business  dealings  in  the  state.  [Wil- 
liams V.  Gold  Hill  M'g.  Co.,  96  Fed.  454.]  A 
statute  of  the  state  [Stats.  1880  p.  131]  pro- 
viding that  leases  of  the  mining  ground  of 
any  mining  corporation  can  only  be  made 
with  the  consent  of  the  stockholders,  is  in- 
tended to  apply  to  all  corporations,  foreign  or 
domestic,  doing  business  here,  because  it  is  a 
declaration  of  public  policy.  [Williams  v. 
Gold  Hill  M'g.  Co.,  96  Fed.  454.]     A   foreign 
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railroad  corporation  coming  here  to  engage  in 
the  busineBS  of  a  common  carrier,  must  allow 
the  stop-over  privilege  to  its  passengers,  be- 
cause the  Civil  Code  [C.  C.  490J  provides  Ihat 
"every  railroad  corporation"  must  so  allow, 
and  foreign  corporationp  do  busineps  here 
only  pursuant  to  the  laws  of  the  state.  [Rob- 
inson V.  So.  Pac.  Co.,  106  Cal.  520,  38  Pac.  94, 
722.]  As  the  legislature  has  power  to  amend 
or  alter  all  laws  regulating  corporations  [C. 
C.  404  (old  Sec.  387)],  it  would  seem  to  be 
immaterial  whether  the  regulation  is  enacted 
before  or  after  the  foreign  corporation  enters 
the  state,  as  long  as  no  vested  rights  are 
impaired.  [C.  C.  404.]  An  act  requiring 
foreign  insurance  corporations  now  doing 
business  in  the  state  to  pay  a  portion  of  their 
income  to  the  city  or  county  in  which  their 
place  of  business  is  located  [Stats.  1885,  Chap. 
15],  violates  the  state  constitution  [Art.  XI, 
Sec.  12],  since  the  act  imposes  a  tax.  S.  F. 
V.  Liverpool  etc.  Co.,  74  Cal.  113,  16  Pac.  380; 
see  sec.  193,  post. 

The  liability  of  each  stockholder  of  a  cor- 
poration formed  under  the  laws  of  any  other 
state  or  territory  of  the  United  States,  or  of 
any  foreign  country,  and  doing  business  with- 
in this  state,  is  the  same  as  the  liability  of  a 
stockholder  of  a  corporation  created  under  the 
constitution  and  laws  of  this  ptate  [C.  C. 
322],  and  all  the  penal  liabilities  of  directors, 
officers  or  agents  for  making  or  publishing 
false   reports,  prospectuses   and    subscription 
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lists,  and  for  hampering  legislative  investiga- 
tion [Pen.  C.  557-572],  are  expressly  made 
applicable  to  foreign  corporations.  '  Pen.  C. 
571. 

These  are,  again,  declarations  oi  public  pol- 
icy. Whether  or  not  they  are  enforcible 
against  foreign  corporations  depends  on  the 
question  whether  they  are  regulations  of  the 
business  dealings  of  the  corporation  or  regu- 
lations of  its  internal  affairs;  if  of  the  former 
they  are  enforcible/  if  of  the  latter  they  are 
beyond  the  power  of  the  legislature.^ 

Section  193 — Phrase,  "Doing  Business  With- 
in THE  State,"  Defined. 

A  foreign  corporation  is  not  '*doing  busi- 
ness" within  a  state  unless  it  does  a  substan- 
tial part  of  its  business  there;  an  isolated  act 
is  not  such.^  Acts  of  selling,  leasing  or  mort- 
gaging are  "doing  business."*  So  is  the  mak- 
ing of  contracts.  Statutes  regulating  such  acts 
I  *PPly>  therefore,  to  foreign  corporations.  But 
posting  mining  reports  in  the  company's  office 
is  an  internal  regulation  for  the  benefit  of  the 
[fitockholders  and  covers  the  internal  affairs  of 
the  corporation.*  An  act  requiring  such  reports 

![Stat.  1880  p.  400]  applies  only   to  domestic 

i. — 

1.  Barling  v.  Bank  Brit.  N.  A.,  50  Fed.  260;  City  &  County  S.  P. 
T.  Liverpool  etc.  Co.,  74  Cal.  113,  15  Pac.  380;  Williams  v.  Gold  Hill 
"In.  Co.,  96  Fed.  454;  Robinson  v.  So.  Pac.  Co.,  105  Cal.  526,  88 
Pac.  94,  722. 

2.  Miles  V.  Woodward,  115  Cal.  308,  46  Pac.   1076;  Williams  v. 
I  Gold  Hill  Mm.  Co.,  96  Fed.  454. 

3.  Doe  V .  Springfield  Boiler  Co . ,  104  Fed .  684 . 

I    4.    Williams  y .  Gold  Hill  Mln.  Co. ,  96  Fed.  4M. 
i    &.    Miles  V.  Woodward,  115  Cal.  908,  46  Pac.  1676. 
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corporations.     Miles  v.   Woodward,  115   Cal. 
308,  46  Pac.  1076. 

Any  act  which  places  a  burden  or  restric- 
tion on  the  conduct  of  the  business  of  a  cor- 
poration is  a  regulation  of  its  power  to  do 
business.  [Id,]  Such  an  act  applies  to  all 
corporations,  domestic  or  foreign,  doing  busi- 
ness here.     See  Sec.  192,  supra. 

Though  there  is  no  decision  in  the  state  on 
the  subject,  it  would  seem  that  the  statutory 
regulations  regarding  stockholders'  liabilities 
and  the  penal  liabilities  of  officers  and  agents 
[See  Sec.  192,  supra]  are  regulations  of  busi- 
ness dealings,  rather  than  of  internal  affairs, 
and  therefore  within  the  power  of  the  legis- 
lature to  enact.  In  McGowan  v.  McDanielJ 
111  Cal.  57,  43  Pac.  418,  it  is  said  that  thd 
stockholder's  statutory  liability  is  a  burden 
imposed  on  the  stockholder  that  has  nothing 
whatever  to  do  with  the  creation  or  forma- 
tion of  the  corporation.  That  case  decided] 
that  Sec.  322  C.  C.  imposing  this  liability  ap- 
plied to  all  corporations  created  either  before 
or  after  the  code.  The  same  reasoning  would 
declare  it  applied  to  foreign  as  well  as  domes- 
tic corporations.  When  the  purpose  of  an 
act  against  foreign  corporations  is  to  raise 
revenue,  whether  it  is  a  condition  under  which 
to  do  business  or  a  tax  is  a  difficult  matter  of 
statutory  construction.  S.  F.  v,  Liverpool  etc. 
Co.,  74  Cal.  113,  15  Pac.  380. 
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Section  194 — Regulation — In  General. 

The  act  of  April  1,  1872,  Stats,  p.  826,  as 
amended  by  Stat.  1899  p.  Ill  (which  act  is 
now  sections  405  and  406  C.  C),  sections  618- 
624  of  the  Political  Code,  relating  to  foreign 
insurance  corporations,  Sec.  407  C.  C.  relating 
to  foreign  transportation  companies,  and  the 
act  of  March  8,  1901,  Stats,  p.  108,  together 
with  the  constitution,  Art.  XII,  Sec.  15,  and 
sections  557-572  of  the  Penal  Code  (considered 
in  sections  192,  supra)  contain  all  the  exist- 
ing statutory  conditions  under  which  foreign 
corporations  can  do  business  her«. 

Section  405  Civil  Code  declares  that  every 
foreign  corporation  must  within  forty  days  of 
the  time  it  commences  to  do  business  here  file 
in  the  office  of  the  secretary  of  state  a  designa- 
tion of  some  person  residing  within  the  state 
upon  whom  procerus  issued  under  any  law  of 
this  state  may  be  served.  Such  process  may 
be  served  on  the  person  so  designated,  or,  in 
the  event  that  no  such  perFon  is  designated, 
then  on  the  secretary,  of  state,  and  the  service 
is  a  valid  service  on  such  corporation.  [See 
Part  II,  postfioT  section  in  full.]  As  a  reward 
for  filing  such  a  designation,  the  corporation 
can  plead  the  California  statutes  of  limitation 
[C,  C.  406],  and  can  prove  its  legal  existence  in 
any  action  by  a  copy  of  the  designation  cer- 
tified by  the  secretary  of  state.     C.  C.  405. 

[The  full  text  of  the  acts  relating  to  foreign 
insurance  corporations  and  foreign  corpora- 
tions engaged  in  the  business  of  common  car- 
riers in  thii  state,  is  given  in  part  II,  post] 
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It  is  now  held  that  section  616,  Political 
Code,  alone  controls  the  designation  of  agents 
by  foreign  insurance  corporations  and  a  des- 
ignation as  there  provided,  together  with  the 
insurance  commissioner's  certificate,  allows  the 
corporation  the  full  rights  of  domestic  corpo- 
rations in  all  actions  or  proceedings,  for  sec- 
tions 404-5  of  the  Civil  Code  do  not  apply  to 
such  corporations.  Harrigan  v.  Home  Life 
Ins.  Co.,  128  Cal.  531,  58  Pac.  180;  Gutzeil  v. 
Pennie,  95  Cal.  598,  30  Pac.  836. 

Section  195 — AcrriONs    by    or  Against    For- 
eign Corporations. 

Foreign  corporations  can  sue  in  California 
like  any  foreign  or  non-resident  person.^  [See 
section  1036,  C.  C.  P.,  requiring  security  for 
costs.]  By  bringing  suit  they  submit  volun- 
tarily to  the  jurisdiction  of  the  court  and  so 
cure  the  objection  of  want  of  jurisdiction. 
[Loaiza  v.  Sup.  Court,  85  Cal.  11,  24  Pac.  707.] 
Creditors  of  foreign  corporations  can  sue  in 
the  courts  of  this  state  to  recover  stockholders' 
liability,  whenever  the  law  creating  such  lia- 
bility makes  it  contractual  and  does  not  pre- 
scribe any  particular  remedy.  Russell  v. 
Pac.  Ry.  Co.,  113  Cal.  258,45  Pac.  323;  Glenn 
V.  Saxton,  68  Cal.  353,  9  Pac.  420;  Ferguson 
V,  Sherman,  116  Cal.  169,  47  Pac.  1023;  Bank 
of  Brit.  N.  A.  v.  Rindge,  57  Fed.  279. 

When,  however,  a  foreign  corporation  is  a 
defendant,   as   the    corporation   itself  is  not 

1    A  coDiplalut  In  an  action  by  a  foreign  coi*poratIon  bIiouUI  allefpe 
Us  power  to  sue.    Parks  Canal  etc,  Co.  v.  Hoyt,  57  Cal.  44. 
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within  the  state/  personal  jurisdiction  over  it 
can  only  be  obtained  in  one  of  two  ways:  (a) 
If  it  has  designated  a  person  on  whom  service 
is  to  be  made,^  by  service  on  such  person;  {h) 
if  it  has  not  so  designated,  by  service  on  its 
managing  or  business  agent,  secretary  or 
cashier,  resident  within  the  state.^  By  no 
other  service  can  personal  jurisdiction  of  the 
corporation  be  obtained.'*  If  a  corporation 
has  both  a  resident  manager  and  an  agent, 
service  must  be  on  the  manager,  not  on  the 
agent.*  A  manager  is  a  person  of  representa- 
tive capacity  and  derivitive  authority ;  a  solic- 
itor or  commission-broker  is  not  a  managing 
agent  within  the  meaning  of  the  statute.^ 

There  is  no  statute  of  this  state  which  gives 
to  a  foreign  corporation  a  local  or  county  resi- 
dence, whereat  alone  it  can  be  sued.  It  can 
be  sued  in  any  county  the  plaintiff  elects.^ 

There  is  nothing  in  the  United  States  stat- 
utes which  forbids  suits  against  national 
banks  to  be  brought  in  the  state  courts .* 

1.  Fenton  v.  Edwards  A  Johnson,  126  Cal.  43,  58  Pac.  320;  Pierce 
V.  So.  Pac.  Co.,  120  Cal.  156,  47  Pac.  874,  52  Pac.  302. 

2.  C.  C.  405.    Eureka  etc.  Co.  V.  Superior  Ct.,  66  Cal.  311,  5  Pac. 
490. 

3.  C.  C.  P.  411.    Blanc  v.  Paymaster  Mining  Co.,  95  Cal.  524,  30 
Pac.  766;  Norton  v.  Atchison  etc.  R.  R.  Co.,  61  Fed.  618. 

4.  Blanc  v.  Paymaster  Mining  Co.,  95  Cal.  524,  30  Pac.  765. 

5.  Sobrlo  v.  Manhattan  Life  Ins.  Co.,  72  Fed.  566. 

6.  Doe  V.  Springfield  Boiler  Co.,  104  Fed.  684;  Denver  etc.  R.  R. 
Co.  V.  Roller,  100  Fed.  738. 

7.  Thomas  V.  Placervllle  etc.  Co.,  65  Cal.  600,  4  Pac.  641;  see 
»l«o Fresno  National  Bank  v.  Superior  Ct.,  »^  Cal.  491,  24  Pac.  157; 
Denver  etc.  R.  R.  Co.  v.  Roller,  100  Fed.  738. 

8.  Fresno  National  Bank,  v.  Superior  Ct.,  83  Cal.  491,  24  Pac. 
157. 
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Section  196 — Same — The   Right  of    Action 

Denied. 

Foreign  corporations  doing  business  here 
and  not  filing  the  designation  of  an  agent 
required  by  section  405,  Civil  Code,  cannot 
maintain  or  defend  any  action  in  this  state 
until  such  designation  be  filed.  This  statute 
only  applies  to  the  state  courts,  for  the  legis- 
lature could  not,  if  it  would,  impair  the  juris- 
diction of  the  federal  courts.  It  only  applies 
to  actions  in  the  state  courts  by  or  against 
corporations  doing  business  here.  It  does  not 
prevent  foreign  corporations  from  suing  here 
on  debts  contracted  outside  the  state.  Bar- 
ling V.  Bank  of  B.  N.  A.,  50  F^d.  260. 

The  section  of  the  Civil  Code  depriving  a 
corporation  of  the  right  to  sue  in  relation  to 
property  situated  in  a  county  wherein  the 
corporation  has  not  filed  a  copy  of  its  articles 
of  incorporation,  manifestly  does  not  apply  to 
foreign  corporations,  for  such  corporations  may 
have  been  created  by  special  act  or  by  statutes, 
not  requiring  articles  to  be  filed.* 

Section  197 — Same — Right  to    Plead  Stat- 
ute OF  Limitation. 

As  foreign  corporations,  though  having 
agents  here,  are  always  absent  from  the  state, 
(t.  6.,  absent  debtors,)  without  any  statutory 
grant,  such  corporations  never  could  plead  a 

9.    Weeks  V.  Garibaldi  etc.  (Jo.,   73  Cal.  .S99,  15  Pac.  302:  South 
Yuba  W.   &  M.  Co.   v.   Rosa,  80  Cal.   38.S,   22  Pac.  222.     [The  1901 
amendment  to  this  section  [C.  C.  299]  removes  thiH  objection  and , 
the  section  as  It  now  stands  Is  Intended  to  apply  both  to  forelpi  and 
domestic  corporations.] 
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statute  of  limitation.'^  Section  406,  Civil 
Code,  providing  that  corporations  designating 
an  agent  here  can  take  advantage  of  the  stat- 
utes of  limitation,  has  been  construed  as  con- 
ferring a  right  on  such  corporations,  and  not 
as  attempting  to  deprive  foreign  corporations, 
that  do  not  designate  an  agent,  of  any  rights 
they  antecedently  had.  The  decision  in  Pierce 
V.  So.  Pac.  etc.  Co.,  120  Cal.  156,  47  Pac.  874, 
52  Pac.  392,  is  correct,  but  the  reasoning  is  not 
to  be  coDQmended,  for  a  foreign  corporation 
that  has  a  resident-manager  [C.  C.  406], 
openly  doing  business  as  such  for  the  full 
period  of  limitation,  can  plead  the  statutes  of 
limitation.      Lawrence  v.  Ballou,  50  Cal.  258. 

10.    Pierce  v.  So.  Pac.  Co.,  130  Cal.  166,  47  Pac.  874,  52  l»ac.  302. 


PART  ir. 


General  Corporation 

Law. 
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CHAPTER  I.— OF  THE  NATURBi  OF  CORPORA- 
TIONS. 

Definition. 
Classification. 
Corporations  Sole. 

Definition. 

C.  C.  P.  Sec.  17.  Words  used  in  this  code  in  the 
present  tense  include  the  future  as  well  as  the  pres- 
ent; words  used  in  the  masculine  gender  include  the 
feminine  and  neuter;  the  singular  number  in- 
cludes the  plural,  and  the  plural  the  singular;  the 
word  "person"  includes  a  corporation  as  well  as 
a  natural   person;     ♦♦**♦* 

Const.  Art.  Xll,  Sec.  4.  The  tQrm  "corpora- 
tions/' as  used  in  this  article,  shall  be  construed 
to  include  all  associations  and  joint-stock  com- 
panies having  any  of  the  powers  or  privileges  of 
corporations  not  possessed  by  individuals  or  part- 
nerships; and  all  corporations  shall  have  the 
right  to  sue  and  shall  be  subject  to  be  sued,  in  ail 
courts,  in  like  cases  as  natural  persons. 

C.  C.  Sec.  283.  A  corporation  is  a  creature  of 
the  law,  having  certain  powers  and  duties  of  a 
natural  person.  Being  created  by  the  law,  it  may 
continue  for  any  length  of  time  wnich  the  law 
prescribes. 

Classification. 

C.  C.  Sec.  284.  Corporations  are  either  public 
or  private.  Public  corporations  are  formed  or  or- 
ganized for  the  government  of  a  portion  of  the 
state;  all  other  corporations  are  private. 

C.  C.  Sec.  286.  Private  corporations  may  be 
formed  for  any  purpose  for  which  indivaduals 
may  lawfully  associate  themselves. 


368  CORPORATIONS. 

Corporations  Sole. 

C.C.  Sec.  602.   Whenever  the  rules,  regulations,  or 
discipline  of  any  religious  denomination,  society, 
or  church  so  require,  for  the  administration  of  the 
temporalities  thereof,  and  the  management  of  the 
estate  and  property  thereof,  it  shall  be  lawful  for 
the  bishop,  chiei;  priest,  or  presiding  elder  of  such 
religious  denomination,  society,  or  church  to  be- 
come a  sole  corporation,  in  the  manner  prescribed 
in    this    title,     [C.   C.    Sec.    593-604]     as    nearly 
as    may     be,     and    with     all     the     powers     and 
duties,  and  for  the  uses  and  purposes  in  this  title 
provided  for  religious  incorporations,  and  subject 
to    all    the  conditions,    limitations    and     provis- 
ions in  said  title  prescribed.     Every  corporation 
sole  shall,  however,  for  the  purposes  of  the  trust, 
have  power  to  contract  in  the  same  manner  and  to 
the  same  extent  as  a  natural  person,  and  may  sue 
and  be  sued,  and  may  defend,  in  all  courts  and 
places,  in  all  matters  and  proceedings  whatever, 
and  shall  have  authority  to  borrow  money  and 
give  promissory  notes  therefor,  and  to  secure  the 
payment  thereof  by  mortgage  or  other  lien  upon 
property,   real   or    personal;    to   buy,   sell,   lease, 
mortgage,  and  in  every  way  deal  in  real  and  per- 
sonal property  in  the  same  manner  that  a  natural 
person  may,  and  without  the  order  of  any  court; 
to  receive  bequests  and  devises  for  its  own  use 
or  upon  trusts  to  the  same  extent  as  natural  per- 
sons may;  and  to  appoint  attorneys  in  fact.    The 
articles  of  incorporation  to  be  filed  shall  set  forth 
the  facts  authorizing  such  incorporation,  and  de- 
clare the  manner  in  which  any  vacancy  occurring 
in  the  incumbency  of  such  bishop,  chief  priest,  or 
presiding  elder  is  required  by  the  rules,  regula- 
tions, or  discipline  of  such  denomination,  society, 
or  church  to  be  filled,  which  statement  shall  he 
verified  by  affidavit,  and  for  proof  of  the  appoint- 
ment or  election  of  such  bishop,  chief  priest,  or 
presiding  elder,  or  of  any  succeeding  incumbent 
of  such  corporation,  it  shall  be  sufficient  to  record 
with  the  clerk  of  the  county  in  which  such  bishop, 
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chief  priest,  or  presiding  elder  resides,  the  orig- 
inal or  a  copy  of  his  commission,  or  certificates,  or 
letter^  of  election  or  appointment,  duly  attested; 
provided,  all  property  held  by  such  bishop,  chief 
priest,  or  presiding  elder  shall  be  in  trust  for  the 
use,  purpose  and  behoof  of  his  religious  denomi- 
nation, society,  or  church.  The  limitation  in  sec- 
tion five  hundred  and'  ninety-five  shall  not  apply 
to  corporations  formed  under  this  section,  when 
the  land  is  held  or  used  for  churches,  hospitals, 
schools,  colleges,  orphan  asylums,  parsonages,  or 
cemetery  purposes.  Any  judge  of  the  superior 
court  in  the  county  in  which  any  corporation  is 
formed  under  this  chapter  shall  at  all  times  have 
access  to  the  books  of  such  incorporation.  Any 
corporation  sole  heretofore  organized  and  existing 
under  the  laws  of  this  state  may  elect  to  continue 
its  existence  under  this  title  by  filing  a  certificate 
to  that  effect,  under  its  corporate  seal  and  the 
hand  of  its  incumbent,  or  amended  articles  of  in- 
corporation, in  the  form  required  by  this  title,  and 
as  prescribed  by  section  two  hundred  and  eighty- 
seven  of  this  code;  and  from  and  after  the  filing 
of  such  certificate  or  amended  articles,  such  cor- 
poration shall  be  entitled  to  the  privileges  and 
subject  to  the  duties,  liabilities  and  provisions  in 
this  title  expressed. 


CHAPTER     II.— ATtIr^IBUTES     OF     CORPORA- 
TIONS. 

Name. 

Change  of  Name. 

Residence.    . 

The  Right  to  Sue  Qualified. 

Place  of  Suit. 

Practice  and  Procedure. 

Name. 

C.  C.  296.  Upon  filing  the  articles  of  incorpora- 
tion in  the  office  of  the  county  clerk  of  the  county 
in  which  the  principal  business  of  the  company  is 
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to  be  transacted,  and  a  copy  thereof  certified  by 
the  county  clerk  with  the  secretary  of  state,  and 
the  affidavit  mentioned  in  the  last  section  where 
such  affidavit  is  required,  the  secretary  of  state 
must  issue  to  the  corporation,  over  the  great  seal 
of  the  state,  a  certificate  that  a  copy  of  the  arti- 
cles containing  the  required  statement  of  facts 
has  been  filed  in  his  office,  and  thereupon  the  per- 
sons signing  the  articles  and  their  associates  and 
successors  shall  be  a  body  politic  and  corporate, 
by  the  name  stated  in  the  certificate,  and  for  the 
term  of  fifty  years,  unless  it  is,  in  the  articles  of 
incorporation,  otherwise  stated,  or  in  this  code 
otherwise  specially  provided;  provided,  however, 
that  the  secretary  of  state  shall  not  file  aj^y  copy 
of  the  copy  of  any  articles,  or  issue  any  cektifl- 
cate  of  incorporation  to  any  corporation,  which 
articles  set  forth  the  corporate  name  of  any  cor- 
poration heretofore  organized  in  this  state,  or  file 
any  copy  of  any  articles,  or  issue  any  certificate 
of  incorporation  to  any  corporation  existing  at  the 
time  of  filing  said  articles;  which  articles  set 
forth  a  name  so  closely  resembling  the  name  of 
such  corporation  as  will  tend  to  deceive. 

C.  C.  Sec.  357.  The  misnomer  of  a  corporation 
in  any  written  instrument  does  not  invalidate  the 
instrument,  if  it  can  be  reasonably  ascertained 
from  it  what  corporation  is  intenued. 

Change  of  Name. 

Const.  Art.  IV,  Sec.  25.     The  legislature  skall 
not  pass  local  or  special  laws  in  any  of  the  follow- 
ing enumerated  cases,  that  is  to  say: 
******* 

Sub.   6.     Changing  the  names   of 

places. 

******  * 

C.  C.  P.  Sec.  1276.  All  applicat  .o  for  change 
of  names  must  be  made  to  the  superior  court  of 
the  county  where  the  person  whose  name  is  pro- 
posed to  be  changed  resides,  by  petition,  signed 
by   such   person;    and   if   such   person   is   under 
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twenty-one  years  of  age,  If  a  male,  and  under  the 
age  of  eighteen  years,  if  a  female,  by  one 
of  the  parents,  if  living,  or  if  both  are 
dead,  then  by  the  guardian;  and  if  there 
is  no  guardian,  then  by  some  near  rel- 
ative or  friend.  The  petition  must  specify  the 
place  of  birth  and  residence  of  such  person,  his  or 
her  present  name,  the  name  proposed,  and  the 
reason  for  such  change  of  name;  and  must,  if  the 
father  of  such  person  is  not  living,  name,  as  far 
as  known  to  the  petitioner,  the  near  relatives  of 
such  person,  and  their  place  of  residence.  Any 
religious,  benevolent,  literary,  scientific,  or  other 
corporation,  or  any  corporation  bearing  or  having 
for  its  name,  or  using  or  being  known  by  the  name 
of,  any  benevolent  or  charitable  order  or  society, 
may,  by  petition,  apply  to  the  superior  court  of  the 
county  in  which  its  articles  of  incorporation  were 
originally  filed,  or  in  which  the  property  of  such 
corporation  is  situated,  for  a  change  of  its  cor- 
porate name.  Such  petition  must  be  signed  by 
a  majority  of  the  directors  or  trustees  of  the  cor- 
poratioU)  and  must  specify  the  date  of  the  forma- 
tion of  the  corporation,  its  present  name,  the 
namo  proposed,  and  the  reason  for  such  change  of 
name.  Upon  filing  such  petition  on  behalf  of  such 
corporation,  the  same  proceedings  may  be  had 
as  upon  applications  for  changes  of  names  of  na- 
tural persons. 

>.  RMidence. 

c.c.jij''  ^-  Sec.  321a.    Every  corporation  may  change 
8frfte^S»i^.    ""^  place  of  business  from  one  place  to 
•*-  ^^^vjI'^^j'k'^^™®  county,  or  from  one  city  or 
count>  *'•       ity  or  county  within  this  state. 

Before  sucu  3  made,  the  consent,  in  writ- 

ing, of  the  hoiu  of  two-thirds  of  the  capital 
Btock  must  be  obtained  and  filed  in  the  office  of 
the  corporation.  When  such  consent  is  obtained 
and  filed,  notice  of  the  intended  removal  or 
change  must  be  published,  at  least  once  a  week 
for  three  successive  weeks,  in  some  newspaper" 
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published  in  the  county  wherein  said  principal 
place  of  business  is  situated,  if  there  is  one  pub- 
lished therein;  if  not,  in  a  newspaper  of  an  ad- 
joining county,  giving  the  name  of  the  county  or 
city  where  it  is  situated,  and  that  to  which  it  is 
intended  to  remove  it.  A  copy  of  such  consent, 
certified  by  the  secretary  of  such  corporation,  to- 
gether with  a  certified  copy  of  the  resolution  of 
the  board  of  directors  directing  such  publication, 
and  an  aflldavit  showing  the  due  publication  of 
such  notice,  must  be  filed  in  the  office  of  the  coun- 
ty clerk  of  the  county  to  which  such  place  of  busi- 
ness is  changed.  From  the  time  of  filing  such 
papers,  the  place  of  business  of  such  corporation  is 
deemed  to  have  been  changed  to  such  county. 

The  Right  to  sue  qualified. 

C.  C.  Sec.  299.  No  corporation  hereafter  formed 
must  purchase,  locate,  or  hold  property,  in  any 
county  in  this  state,  other  than  the  county  in 
which  its  original  articles  of  incorporation  are 
filed,  without  filing  a  copy  of  the  copy  of  its  arti- 
cles of  incorporation  filed  in  the  office  of  the  sec- 
retary of  state,  duly  certified  by  such  secretary 
of. state,  in  the  office  of  the  county  clerk  of  the 
county  in  which  such  property  is  situated,  within 
sixty  days  after  such  purchase  or  location  is  made. 
Every  corporation  now  in  existence,  whether 
formed  under  the  provisions  of  this  code  or  not, 
must,  within  ninety  days  after  the  passage  of  this 
section,  file  such  certified  copy  of  the  copy  of  its 
articles  of  incorporation  in  the  office  of  the  county 
clerk  of  every  county  in  this  state  in  which  it 
holds  any  property,  except  the  county  where  the 
original  articles  of  incorporation  are  filed;  and  it 
any  corporation  hereafter  acquires  any  property  In 
a  county  other  than  that  in  which  it  now  holds 
property,  it  must,  within  ninety  days  thereafter, 
file  with  the  clerk  of  such  county  such  certified 
copy  of  the  copy  of  its  articles  of  incorporation. 
The  copies  filed  with  the  several  county  clerks, 
and  certified  copies  thereof,  have  the  same  force 
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and  effect  in  evidence  as  the  originals.  Any  cor- 
poration failing  to  comply  with  the  provisions  of 
this  section  cannot  maintain  or  defend  any  action 
or  proceeding  in  relation  to  such  property,  its 
rents,  issues,  or  profits,  until  such  articles  of  in- 
corporation, and  such  certified  copy  of  its  articles 
of  incorporation,  and  such  certified  copy  of  the 
copy  of  its  articles  of  incorporation,  are  filed  at 
the  places  directed  by  the  general  law  and  this 
section;  provided,  that  all  corporations  are  liable 
In  damages  for  any  and  all  loss  that  may  arise  by 
the  failure  of  such  corporation  to  perform  any  of 
the  foregoing  duties  within  the  time  mentioned 
in  this  section;  and  provided  further,  that  the 
said  damages  may  be  recovered  in  an  action 
brought  in  any  court  of  this  state  of  competent 
jurisdiction,  by  any  party  or  parties  suffering 
the  same. 

Place  of  Suit. 

Const.  Art.  XII,  Sec.  16.  A  corporation  or  as- 
sociation may  be  sued  in  the  county  where  the  con- 
tract is  made  or  is  to  be  performed,  or  where  the 
obligation  or  liability  arises,  or  the  breach  oc- 
curs; or  in  the  county  where  the  principal  place 
of  business  of  such  corporation  is  situated,  sub- 
ject to  the  power  of  the  court  to  change  the  place 
of  trial  as  in  other  cases. 

Practice  and  Procedure. 

C.  C.  P.  Sec.  411.  The  summons  must  be  served 
by  delivering  a  copy  thereof,  as  follows: 

1,  If  the  suit  is  against  a  corporation  formed 
und«r  the  laws  of  this  state,  to  the  president  or 
other  head  of  the  corporation,  secretary,  cashier, 
or  managing  agent  thereof; 

2.  If  the  suit  is  against  a  foreign  corporation, 
or  a  non-resident  joint  stock  company,  or  associa- 
tion, doing  business  and  having  a  managing  or 
business  agent,  cashier,  or  secretary  within  this 
state,  to  such  agent,  cashier,  or  secretary;   *  *  * 

C.  C.  P.  Sec.  446.  Every  pleading  must  ber  sub- 
scribed by  the  party  or  his  attorney;   and  when 


374  CORPORATIONS. 

the  complaint  is  verified,  or  when  the  state,  or 
any  officer  of  the  state,  in  his  official  capacity,  is 
plaintiff,  the  answer  must  be  verified,  unless 
an  admission  of  the  truth  of  the  complaint  might 
subject  the  party  to  a  criminal  prosecution,  or, 
unless  an  officer  of  the  state,  in  his  official  capac- 
ity, is  defendant.  In  all  cases  of  a  verification  of  a 
pleading,  the  affidavit  of  the  party  must  state  that 
the  same  is  true  of  his  own  knowledge,  except  as 
to  the  matters  which  are  therein  stated  on  his 
information  or  bejief,  and  as  to  those  matters  that 
he  believes  it  to  be  true;  and  where  a  pleading  is 
verified  it  must  be  by  the  affidavit  of  a  party,  un- 
less the  parties  are  absent  from  the  county  where 
the  attorney  has  his  office,  or  from  some  cause  un- 
able to  verify  it,  or  the  facts  are  within  the 
knowledge  of  his  attorney  or  other  i>erson  verify- 
ing the  same.  When  the  pleading  is  verified  by 
the  attorney,  or  any  other  person  except  one  of 
the  parties,  he  must  set  forth  in  the  affidavit  the 
reasons  why  it  is  not  made  by  one  of  the  parties. 
When  a  corporation  is  a  party,  the  verification 
may  be  made  by  any  officer  thereof. 


CHAPTER  III.— CREATION. 

Created  by   General  Laws. 
State  Not  to  Loan  Its  Credit. 
Formal  Requisites  of  Creation. 
Fees  for  Filing  Articles  of  Incorporation. 
.    Proof  of  Incorporation. 

Amending  Articles  of  Incorporation. 
Defective  Incorporation. 
Collateral  Attacks. 

Created  by  General  Laws. 

C.  C.  Sec.  289.  The  instrument  by  which  a  pri- 
vate corporation  is  formed  is  called  "Articles  of 
Incorporation." 

Const.  Art.  XII,  Sec.  1.  Corporations  may  be 
formed  under  general  laws,  but  shall  not  be  cre- 
ated by  special  act.  All  laws  now  in  force  in 
this  state  concerning  corporations,  and  all  laws 
that  may  be  hereafter  passed  pursuant  to  this 
section  may  be  altered  from  time  to  time  or  re- 
pealed. 
State  not  to  Loan  Its  Credit. 

Const.  Art.  XII,  Sec.  13.     The  state  shall  not  in 
any  manner  loan  its  credit,  nor  shall  it  subscribe 
to,  or  be  interested  in  the  stock  of  any  company, 
association,  or  corporation. 
Formal   Requisites  of  Creation. 

C.  C.  Sec.  285.  Private  corporations  may  be 
formed  by  the  voluntary  association  of  any  five 
or  more  persons,  in  the  manner  prescribed  in  this 
article.  A  majority  of  such  persons  must  be  resi- 
dents of  this  state. 

C.  C.  Sec.  292.  The  articles  of  incorporation 
must  be  subscribed  by  five  or  more  persons,  a 
majority  of  whom  must  be  residents  of  this  state, 
and  acknowledged  by  each  before  some  officer  au- 
thorized to  take  and  certify  acknowledgments  of 
conveyances  of  real  property. 
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C.   C.   290.    Articles  of  incorporation  must  be 
prepared,  setting  forth: 

(1)  The  name  of  the  incorporation. 

(2)  The  purpose  for  which  it  is  formed. 

(3)  The  place  where  its  principal  business  Is 
to  be  transacted. 

(4)  The  term  for  which  it  is  to  exist,  not  ex- 
ceeding fifty  years. 

(5)  The  number  of  its  directors  or  trustees, 
which  shall  not  be  less  than  five,  and  the  names 
and  residence  of  those  who  are  appointed  for  the 
first  year;  provided,  that  the  corporate  powers, 
business,  and  property  of  corporations  formed  or 
to  be  formed  for  the  purpose  of  erecting  and  man- 
aging halls  and  buildings  for  the  meetings  and 
accommodation  of  several  lodges  or  societies  of 
any  benevolent  or  charitable  order  or  organization, 
and  in  connection  therewith  the  leasing  of  stores 
and  offices  in  such  building  or  buildings  for  other 
purposes,  may  be  conducted,  exercised,  and  con- 
trolled by  a  board  of  not  less  than  five  or  more 
than  fifty  directors,  to  be  chosen  from  among  the 
stockholders  of  such  corporation,  or  from  among 
the  members  of  such  order  or  organization;  and 
provided,  also,  that  at  any  time  during  the  exist- 
ence of  corporations  for  profit,  other  than  those 
of  the  character  last  hereinabove  provided  for, 
the  number  of  the  directors  may  be  increased  or 
diminished,  by  a  majority  of  the  stockholders  of 
the  corporation,  to  any  number  not  less  than  five, 
who  must  be  members  of  the  corporation;  where- 
upon, a  certificate  stating  the  number  of  di- 
rectors must  be  filed,  as  provided  for  in  section 
two-  hundred  and  ninety-six  for  the  filing  of  the 
original  articles  or  incorporation;  and  provided, 
also;  that  the  corporate  powers,  business,  and 
property  of  corporations  formed  or  to  be  formed 
for  social  purposes,  and  not  directly  for  profit, 
may  be  exercised,  conducted,  and  controlled  by  a 
board,  consisting  of  such  number  of  directors  as 
may  be  in  the  constitution  or  by-laws  provided; 
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and  corporations  so  formed  may,  in  their  consti- 
tution or  by-laws,  provide  for  the  length  of  time 
that  the  directors,  or  any  number  thereof,  shall 
act,  and  may,  in  like  manner,  provide  that  cer- 
tain directors,  or  a  certain  number  of  the  board 
of  directors,  to  be  selected  by  the  corporation  or 
the  board  of  directors,  in  the  mode  and  manner 
provided  in  the  constitution  or  by-laws,  shall  act 
for  any  specified  length  of  time,  or  otherwise,  as 
shall  be  in  the  constitution  or  by-laws  set  forth. 

(6.)  The  amount  of  its  capital  stock,  and  the 
number  of  shares  into  which  it  was  divided. 

(7.)  If  there  is  a  capital  stock,  the  amount 
actually  subscribed,  and  by  whom. 

Fees  for  Filing  Articles  of  Incorporation. 

Pol.  C.  Sec.  416.  The  secretary  of  state,  for 
cervices  performed  in  his  office,  must  charge  and 
collect  the  following  fees: 

1.  For  a  copy  of  any  law,  resolution,  record,  or 
other  document  or  paper  on  file  in  his  office, 
twenty  cents  per  folio. 

2.  For  comparing  a  copy  of  any  law,  resolution, 
record,  or  other  document  or  paper  with  the  orig- 
inal, or  the  certified  copy  of  the  original,  on  file  in 
his  office,  five  cents  per  folio. 

3.  For  affixing  certificate  and  seal  of  state,  un- 
less otherwise  provided  f8r,  two  dollars. 

4.  For  filing  articles  of  incorporation,  if  the 
capital  stock  amounts  to  twenty-five  thousand  dol- 
lars or  less,  fifteen  dollars;  if  the  capital  stock 
amounts  to  over  twenty-five  thousand  dollars,  and 
not  over  seventy-five  thousand  dollars,  twenty-five 
dollars;  if  the  capital  stock  amounts  to  over  sev- 
enty-five thousand  dollars,  and  not  over  two  hun- 
dred thousand  dollars,  fifty  dollars;  if  the  capital 
stock  amounts  to  over  two  hundred  thousand  dol- 
lars, and  not  over  five  hundred  thousand  dollars, 
seventy-five  dollars;  if  the  capital  stock  is  over 
five  hundred  thousand  dollars,  and  not  over  one 
million  dollars,  one  hundred  dollars;  if  the  capi- 
tal stock  is  over  one  million  dollars,  one  hundred 
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and  fifty  dollars;  for  filing  articles  of  incorpora- 
tion witliout  capital  stock,  except  co-operative  as- 
sociations, five  dollars;  for  filing  articles  of  incor- 
poration of  co-operative  associations,  formed  un- 
der the  act  of  eighteen  hundred  and  ninety-five, 
and  acts  supplementary  thereto  or  amendatory 
thereof,  fifteen  dollars. 

5.  For  recording  articles  of  incorporation, 
twenty  cents  per  folio. 

6.  For  issuing  certificate  of  incorporation,  three 
dollars. 

7.  For  filing  certificate  of  increase  of  capital 
stock,  five  dollars  for  every  ten  thousand  dollars, 
or  fraction  thereof  of  such  increase. 

8.  For  filing  certificate  of  decrease  of  capital 
stock,  five  dollars. 

9.  For  filing  notice  of  removal  of  principal 
place  of  business,  five  dollars. 

10.  For  filing  amended  articles  of  incorporation, 
unless  otherwise  provided  for,  five  dollars. 

11.  For  filing  certificate  of  creation  of  bonded 
indebtedness,  or  increase  or  decrease  thereof,  five 
dollars. 

12.  For  issuing  certificate  of  increase  or  de- 
crease of  capital  stock,  three  dollars. 

13.  For  filing  certificate  on  continuance  of  ex- 
istence, five  dollars. 

14.  For  issuing  certificate  of  continuance  of  ex- 
istence, three  dollars. 

15.  For  filing  claim  to  trademark,  and  issuing 
certificate  of  filing,  five  dollars. 

16.  For  issuing  certificate  of  filing  of  any  docu- 
ment, not  otherwise  provided  for,  five  dollars. 

17.  For  filing  certificate  of  increase  or  de- 
crease of  number  of  directors,  five  dollars. 

18.  For  issuing  certificate  of  increase  or  de- 
crease of  number  of  directors,  three  aollars. 

19.  For  receiving  and  recording  each  official 
bond,  five  dollars. 

20.  For  filing  notice  of  appointment  of  agent, 
five  dollars, 
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21.  For  each  commission,  passport,  or  other 
document  signed  by  the  governor  and  attested  by 
the  secretary  of  state  (pardons,  military  commis- 
sions, and)  extradition  papers  excepted),  five  dol- 
lars. 

22.  For  each  patent  for  land  issued  by  the  gov- 
ernor, if  for  one  hundred  and  sixty  acres  or  less, 
one  dollar;  and  for  each  additional  one  hundred 
and  sixty  acres,  or  fraction  thereof,  one  dollar. 

23.  For  issuing  certificate  of  official  character, 
two  dollars. 

24.  For  recording  miscellaneous  documients  or 
papers,  twenty  cents  per  folio. 

No  member  of  the  legislature  or  state  officer 
shall  be  charged  for  any  search  relative  to  matters 
appertaining  to  the  duties  of  their  office;  nor  shall 
they  be  charged  any  fee  for  a  certified  copy  of  any 
law  or  resolution  passed  by  the  legislature  relative 
to  their  official  duties. 

All  fees  collected  by  the  secrtary  of  state  must, 
at  the  end  of  each  month,  be  paid  into  the  state 
treasury.  Twenty-five  hundred  dollars  of  such 
monthly  returns  shall  be  credited  to  and  consti- 
tute the  state  library  fund,  and  the  balance  shall 
be  paid  into  the  general  fund  of  the  state. 

An  act  to  establish  the  fees  of  county^  township, 
and  other  officers  and  of  Jurors  and  witnesses 
in  this  state. 

[Approved  March  28,  1895.] 

Section  1.  The  following  county,  townsliip,  and 
other  officers  shall  charge  and  collect  the  follow- 
ing fees: 

COUNTY   CLERK. 

For  filing  and  indexing  articles  of  incorporation, 

one  dollar. 

*.«        *        *        *        *        ♦        * 

Proof  of  Incorporation. 

C.  C.  Sec.  297.  A  copy  of  any  articles  of  incor- 
poration filed  in  pursuance  of  this  chapter,  and 
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certified  by  the  secretary  of  state,  or  by  the  coun- 
ty clerk  of  the  county  where  the  original  articles 
shall  have  been  filed,  must  be  received  in  all  the 
courts  of  this  state,  and  other  places,  as  prima 
facie  evidence  of  the  facts  therein  stated. 

Amending  Articles  of  Incorporation. 

C.  C.  Sec.  362.  Any  corporation  mav  " 
articles  of  incorporation  by  a  major, 
board  of  directors  or  trustees,  and 
written  assent  of  the  stockholders  n 
least  two-thirds  of  the  subscribed 
of  such  corporation,  or  the  writtei 
majority  of  the  members  if  there 
stock;  and  a  copy  of  such  articles  of 
as  thus  amended,  duly  certified  to  l 
the  president  and  secretary  of  the  b( 
ors  or  trustees  of  such  corporation, 
in  the  office  where  the  original  articl 
and  a  copy  thereof,  certified  by  the 
must  be  filed  by  the  secretary  of  sta 
the  time  of  so  filing  such  copy  of  am( 
of^  incorporation,  such  corporation  1 
powers,  and  it  and  ihe  stockholders 
thereof  are  thereafter  subject  to  the 
ties  as  if  such  amendment  had  been 
the  original  articles  of  incorporation, 
the  existence  of  such  corporation  mu 
such  amendment  extended  beyond  th 
in  the  original  articles  of  incorporati 
iginal  and  amended  articles  of  incorpt 
together  contain  all  the  matters  an* 
quired  by  the  law  under  which  the  orig 
of  incorporation  were  executed  and  tiled.  Noth- 
ing contained  in  this  section  must  be  construed  to 
cure  or  amend  any  defect  existing  in  any  original 
articles  of  incorporation  heretofore  filed  in  that 
such  articles  did  not  set  forth  the  matters  re- 
quired to  make  the  same  valid  at  the  time  of 
filing.  If  the  assent  of  twp-thirds  of  said  stock- 
holderfe,  or  of  the  majority  of  members  where 
there  is  no  capital  stock,  to  such  amendment  has 


-  -,a  re* 
.li  articles 
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not  been  obtained,  a  notice  of  the  intention  to 
make  such  amendment  must  first  be  published  in 
some  newspaper  published  in  the  county  in  which 
the  principal  place  of  business  of  the  corporation 
is  located,  for  fifteen  days  if  in  a  daily,  or  five 
successive  issues  if  in  a  weekly  newspaper,  before 
the  filing  of  the  proposed  amendment.     Nothing 

-*^oTi  must  be  construed  to  au- 
to diminish   its   capital 


articles  of  incorporation 
)scribed,  and  executed  in 
ovisions  of  sections  two 
two  hundred  and  ninety- 
nd  such  original  articles 
tence  with  the  clerk  of  a 
named  in  the  articles  of 
ity  in  which  the  principal 
e  transacted,  and  the  sec- 
ve  issued  a  certificate  of 
certified  copy  of  such  or- 
ration,  any  stockholder  or 
)ration  may   petition   the 
nty  in  which  said  original 
were  filed  for  an  order 
1  articles  of  incorporation, 
f  a  certified  copy  of  the 
he  office  of  the  secretary 
.lust  be  verified,  and  must 
wLiittj  ^x^_.  .  hiowing  that  such  articles 

of  incorporation    *.  led  by  inadvertence  and 

mistake;  and  notice  of  tne  hearing  of  said  petition 
must  be  given  for  at  least  ten  days  before  the  day 
of  hearing,  by  publication  in  a  newspaper  pub- 
lished in  the  county  where  such  petition  is  filed. 
Upon  the  day  set  for  hearing  the  petition  the  su- 
perior court  may  grant  an  order  allowing  such  or- 
iginal articles  of  incorporation  to  be  withdrawn, 
and  a  certified  copy  of  the  cqpy  in  the  ofiice  of  the 
secretary  of  state  in  the  place  thereof  filed;  and 
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the  original  articles  of  incorporation  must  be  filed 
within  ten  days  thereafter  in  the  county  in  which 
the  principal  place  of  business  is  to  be  transacted, 
as  stated  in  such  articles  of  incorporation,  and  a  cer- 
tified copy  of  the  order  allowing  such  action  must 
be  filed  with  the  certified  copy  in  the  office  of  the 
secretary  of  state,  after  which  said  corporation 
shall  be  entitled  to  all  rights  and  privileges  of  a 
private  corporation,  and  the  title  to  any  property 
it  may  have  previously  acquired  shall  nojt  be  af- 
fected by  reason  of  the  failure  to  file  the  original 
articles  of  incorporation  in  the  first  instance. 

Collateral  Attacks. 

C.  C.  Sec.  358.  If  a  corporation  does  not  organize 
and  commence  the  transaction  of  its  business,  or 
the  construction  of  its  works  within  one  year  from 
the  date  of  its  incorporation,  or  if,  after  Its  organ- 
ization and  commencement  of  its  business,  it  shall 
lose  or  dispose  of  all  of  its  property,  and  shall  fail 
for  a  period  of  two  years  to  elect  officers  and 
transact,  in  regular  order,  the  business  of  said 
corporation,  its  corporate  powers  shall  cease,  and 
the  said  corporation  may  be  dissolved  at  the  in- 
stance of  any  creditor  o;f  the  said  corporation,  at 
the  suit  of  the  state,  on  the  information  of  the  at- 
torney-general, but  the  resumption  of  its  business 
in  good  faith  by  such  corporation  prior  to  the 
commencement  thereof  shall  be  a  bar  to  such  suit 
The  due  corporation  of  any  company  claiming  in 
good  faith  to  be  a  corporation  under  this  part,  and 
doing  business  as  such,  or  its  right  to  exercise  cor- 
porate powers,  shall  not  be  inquired  into  collater- 
ally in  any  private  suit  to  which  such  de  facto  cor- 
poration may  be  a  party;  but  such  inquiry  may  be 
had  at  the  suit  of  the  state  on  information  of  tbe 
attorney-general;  provided,  however,  as  to  any 
company  claiming  in  good  faith  to  be,  and  which 
has  been  doing  business  for  ten  consecutive  years 
as  a  corporation,  no  such  inquiry  shall  b«  made 
either  by  the  state  or  by  any  person  whatsoever. 


CHAPTER  IV— LEGISLATIVE  CONTROL. 

Legislature  May  Amend  or  Repeal  Charter. 
Method   of  Amending  Charter. 
Reorganization  Under  the  Codes. 
Visitorial  Power  of  the  State. 
Extension  of  Term  of  Existence. 

Legislature  May  Amend  or  Repeal  Charter. 

Const.  Art.  XII,  Sec.  8.  The  exercise  of  the  right 
of  eminent  domain  shall  never  be  so  abriaged  or  con- 
strued as  to  prevent  the  legislature  from  taking 
the  property  and  franchises  of  incorporated  com- 
panies and  subjecting  them  to  public  use  the  same 
as  the  property  of  individuals,  and  the  exercise  of 
the  police  power  of  the  state  shall  never  be  so 
abridged  or  construed  as  to  permit  corporations 
to  conduct  their  business  in  such  manner  as  to 
infringe  the  rights  of  individuals  or  the  general 
well-being  of  the  state. 

Const.  Art.  XII,  Sec.  1,  p.  375,  supra. 

C.  C.  Sec.  404.  The  legislature  may  at  any  time 
amend  or  repeal  this  part,  or  any  title,  chapter, 
article,  or  section  thereof,  and  dissolve  all  cor- 
porations created  thereunder;  but  such  amend- 
ment or  repeal  does  not,  nor  does  the  dissolution 
of  any  such  corporation,  take  away  or  impair  any 
remedy  given  against  any  such  corporation,  its 
stockholders  or  officers,^  for  any  liability  which 
has  been  previously  incurred.  , 

Method  of  Amending  Charter. 
C.  C.  362,  p.  380,  supra. 

Reorganization  Under  the  Codes. 

Const.  Art.  XII,  Sec.  6.  All  existing  charters, 
grants,  franchises,  special  or  exclusive  privileges, 
under  which  an  actual  and  bona  fide  organization 
shall  not  have  taken  place,  and  business  been 
commenced  In  good  faith,  at  the  time  of  t^^e  adop- 
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tion  of  this  constitution,  shall  thereafter  have  no 
validity. 

C.  C.  Sec.  287.  Any  corporation  existing  on  the 
first  day  of  January,  one  tl^ousand  eight  hundred 
and  seventy-three,  formed  under  the  laws  of  this 
state,  and  still  existing,  which  has  not  already 
elected  to  continue  its  existence,  under  the  pro- 
visions of  this  code  applicable  thereto,  may,  at 
any  time  hereafter,  make  such  election  by  the 
unanimous  vote  of  all  its  directors,  or  such  elec- 
tion may  be  made  at  any  annual  meeting  of  the 
stockholders  or  members,  or  at  any  meeting 
called  by  the  directors  expressly  for  considering 
the  subject,  if  voted  by  stockholders  representing 
a  majority  of  the  capital  stock,  or  by  a  majority 
of  the  members,  or  may  be  made  by  the  directors 
upon  the  written  consent  of  that  number  of  such 
stockholders  or  members.  A  certificate  of  the  ac- 
tion of  the  directors,  signed  by  them  and  their 
secretary,  wftien  the  election  is  made  by  their 
unanimous  vote,  or  upon  the  written  consent  of 
the  stockholders  or  members,  or  a  certificate  of 
the  proceedings  of  the  meeting  of  the  stock- 
holders or  members,  when  such  election 
is  made  at  any  such  meeting,  signed  by  the  chair- 
man and  secretary  of  the  meeting,  and  a  majority 
of  the  directors,  must  be  filed  in  the  oflice  of  the 
clerk  of  the  county  where  the  original  articles  of 
corporation  are  filed,  and  a  certified  copy  thereof 
must  be  filed  in  the  office  of  the  secretary  of  state; 
and  thereafter  the  corporation  shall  continue  its 
existence  under  the  provisions  of  this  code,  which 
are  applicable  thereto,  and  shall  possess  all  the 
rights  and  powers,  and  be  subject  to  all  the  obli- 
gations, restrictions,  and  limitations,  prescribed 
thereby. 

C.  C.  Sec.  288.  No  corporation  formed  or  exlat- 
ing  before  twelve  o'clock,  noon,  of  the  day  upoa 
which  this  code  takes  effect,  is  affected  by  the  pro- 
visions of  Part  IV  of  Division  I  of  this  code, 
unless  such  corporation  elects  to  continue  its  i6x- 
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istence  under  it  as  provided  in  section  287;  but 
the  laws  under  which  such  corporations  were 
formed  and  exist  are  applicable  to  all  such  cor- 
porations, and  are  repealed,  subject  to  the  pro- 
visions of  this  section. 

Visitorial  Power  of  the  State. 

C.  C.  Sec.  382.  The  attorney-general  or  district 
attorney,  whenever  and  as  often  as  required  by 
the  governor,  must  examine  into  the  affairs  and 
condition  of  any  corporation  in  this  state,  and  re- 
port such  examination,  in  writing,  together  with 
a  detailed  statement  of  facts,  to  the  governor,  who 
must  lay  the -same  before  the  legislature;  and  for 
that  purpose  the  attorney-general  or  district  at- 
torney may  administer  all  necessary  oaths  to  the 
directors  and  oflSicers  of  any  corporation,  and  may 
examine  them  on  oath  in  relation  to  the  affairs  and 
condition  thereof,  and  may  examine  the  books, 
papers,  and  documents  belonging  to  such  corpora- 
tion, or  appertaining  to  its  affairs  and  conditions. 

C.  C.  Sec.  383.  The  legislature,  or  either  branch 
thereof,  may  examine  into  the  affairs  and  condi- 
tion of  any  corporation  in  this  state  at  all  times; 
and  for  that  purpose,  any  committee  appointed 
by  the  legislature,  or  either  branch  thereof,  may 
administer  all  necessary  oaths  to  the  directors,  of- 
ficers, and  stockholders  of  such  corporation,  and 
may  examine  them  on  oath  in  relation  to  the  af- 
fairs and  condition  thereof;  and  may  examine  the 
safes,  books,  papers,  and  documents  belonging 
to  such  corporation,  or  pertaining  to  its  affairs 
and  condition,  and  compel  the  production  of  all 
keys,  books,  papers,  and  documents  by  summary 
process,  to  be  issued  on  application  to  any  court 
of  record  or  any  judge  thereof,  under  such  rules 
and  regulations  as  the  court  may  prescribe. 

Extension  of  Term  of  Existence. 

Const.  Art.  XII,  Sec.  7.  The  legislature  shall 
not  extend  any  franchise  or  charter,  nor  remit 
the  forfeiture  of  any  franchise  or  charter  of  any 
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corporation  now  existing,  or  which  shall  hereafter 
exist  under  the  laws  of  this  state. 

C.  C.  Sec.  401.    Every  corporation  form**''  ^—^ 
period  less  than  fifty  years,  may,  at  r  (.tiKf*^**"^'**^*^©* 
to  the  expiration  of  the  term  of  its     mi^^'^-'fs^^ 
istence,  extend  such  term  to  a  perif    •  •»•  ^l'i'?si  i«^*"jS5 
ing  fifty  years  from  its  formation.  S    iV./^-  ^'SS!*** 


may  be  made  at  any  meeting  of  th-    ■-■^  .  ;!^:;>!^-f^'j5« 
or  members  called  by  the  directors    ^  ,  1^'^^^!^^^ 
considering  the  subject  if  voted  b:    r--^ ';:i^fil^^^/i^ 
representing  two-thirds  of  the  capit;    ^-'.^•^'^'i^^fJsS^^'^J 
two-thirds  of  the  members;  or  may    i- *-f^^V<^iJ5'^3B|f 
the  written  assent  of  two-thirds  oJ    *"  t\]i^^'^Adi^J^ 
or  of  stockholders  rep^resenting  tw    >--'^-^^«ttE**»2'^'^ 
capital  stock.    A  certificate  of  the     «*'*'' --lugar  of 
the  meeting  upon  such  vote,  or  upon  such  assent, 
must  be  signed  by  the  chairman  amd  secretary  of 
the  meeting  and  a  majority  of  the  directors,  and 
be  filed  in  the  office  of  the  county  cierk  where 
the  original  articles  of  incorporation  were  filed, 
and  a  certified  copy  thereof  in  the  office  of  the 
secretary  of  state,  and  thereupon  tlte  term  of  the 
corporation  is  extended  for  the  specified  period. 

C.  C.  Sec.  403.  The  provisions  of  this  title  are 
applicable  to  every  corporation,  unless  such  cor- 
poration is  excepted  from  its  operation,  or  unless 
a  special  provision  is  made  in  relation  thereto 
inconsistent  with  some  provision  in  this  title,  Id 
which  case  the  special  provision  prevails. 


J 


.UTION. 

es  to  All  Corporations. 
:ion. 

ution. 

ire. 

)v  of  Grounds. 

t. 

d  Up. 

to  All  Corporations. 
86,  supra. 

Voluntary  Dissolution. 

C.  C.  P.  Sec.  1227.    A  corporation  naay  be  dis- 
solved by  the  superior  court  of  the  county  where 
its  principal  place  of  business  is  situated,  upon  its 
c  cT?*^*^^  application  for  that  purpose. 
i828"nJ'*^'***®B»inCaiifnJ.*'^^-     The  application  must  be  in 

S^aSS/eZV^^^^^^^^^  ''-   Stockholders  or 

'  J '^^^    iu?.!;?«"S  S  the  dissohition 

'^'"""^fied'.S&i",^^^^^^  ipon  by  a  vote  of 

two-tniiu^  *  *  ^'^^*"«Uon  i|»        ^f  ^^6  holders  of 

two-thirds  of  the  buo.  ital  stock; 

2.  That  all  clainas  ana  .  ands  against  the 
corporation  have  been  satisfied  and  discharged. 

C.  C.  P.  Sec.  1229.  The  application  must  be 
signed  by  a  majority  of  the  board  of  trustees,  di- 
rectors, or  other  officers  having  the  management 
of  the  affairs  of  the  corporation,  and  must  l)e  ver- 
ified in  the  sam*e  manner  as  a  complaint  in  a  civil 

--       Action. 

|C.c.p.,c<,-J*"    p.  Sec.  1230.     Upon  the  filing  of  the  ap- 

ij'3«.  iiT!!l?**''^»»«ii'jr'"^^  must  give  notice  of  the  same 
I J»t«nhiv.i..'^;'**n^^^^^  ^ourt  may  order,   but  not 

i^Tdi^iVtilrV.^?'  :^^        -     .'.*•>.      'e  than  fifty  days,  by  pub- 
SJerE  '''^ '^'^^^  -  *      1^^^  published  in  the  coun- 

ifce»uii,J'^^i'<^i):ij^.^;/>    '  .  *    ^      ne  such,  then  by  notices 
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posted  in  three  of  the  principal  public  places  in 
the  county. 

C.  C.  P.  Sec.  1231.  At  any  time  before  the  ex- 
piration of  the  time  of  publication,  any  person 
may  file  his  objections  to  the  application. 

C.  C.  P.  Sec.  1232.  After  the  time  of  publica- 
tion has  expired,  the  court  may,  upon  five  days* 
notice  to  the  persons  who  have  filed  objections 
or  without  further  notice,  if  no  objections  have 
been  filed,  proceed  to  hear  and  determine  the  ap- 
plication, and  if  all  the  statements  therein  made 
are  shown  to  be  true,  must  declare  the  corpora- 
tion dissolved. 

C.  C.  P.  Sec.  1233.  The  application,  notices, 
and  proof  of  publication,  objections  (if  there  be 
any)  and  declaration  of  dissolution,  constitute  the 
judgment  roll;  and  from  the  judgment  an  appeal 
may  be  taken,  as  from  other  judgments  of  the 
superior  court. 

Involuntary  Dissolution. 

C.  C.  P.  Sec.  803.  An  action  may  be  broup^'-jjj, 
the  attorney-general,  in  the  name  of  ''^^^^ 
of  this  state,  upon  his  own  info^'^gff^ 
a  complaint  of  a  private  paf  C.*'\^«i**  ^ny  per- 
son who  usurps,  intrudes  intf  **■*  ^wfully  holds 
or  exercises  any  public  oflicQ  .*il  or  military,  or 
any  franchise  within  this  state.  And  the  attorney- 
general  must  bring  the  action,  whenever  he  has 
reason  to  believe  that  any  such  oflSce  or  franchise 
has  been  usurped,  intruded  into,  or  unlawfully 
held  or  exercised  by  any  person,  or  when  he  is 
directed  to  do  so  by  the  governor.  And  if  it  is 
claimed  that  a  corporation,  either  de  jure  or  de 
facto,  is  exercising  a  franchise  which  it  is  not 
authorized  to  exercise,  or  is  exercising  corporate 
functions  when  not  authorized  to  do  so,  such  cor- 
poration must  be  made  a  party  defendant. 

Causes  of   Forfeiture. 

Civil  Code  358,  p.  382,  supra. 
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Defenses  or  Waiver  of  Grounds. 

Const.  Art.  IV,  Sec.  25. — The  legislature  shall 
not  pass  local  or  special  laws  in  any  of  the  fol- 
lowing enumerated  cases,  that  is  to  say: 

26.    Remitting  fines,  penalties  or  forfeitures. 
******** 

Form  of  Judgment. 

Constitution,  Art.  XII,  Sec.  7,  p.  385,  supra.  . 
C.  C.  P.  Sec.  809.    When  a  defendant,  against 
'  whom  such  action  has  been  brought,  is  adjudged 
guilty  of  usurping  or  intruding  into,  or  unlawfully 
I  holding  any  office,  franchise,  or  privilege,  judg- 
ment must  be  rendered  that  such  defendant  be 
excluded  from  the  office,  franchise^  or  privilege, 
and  that  he  pay  the  costs  of  the  action.     The 
court  may  also,  in  its  discretion,  impose  upon  the 
defendant  a  fine  not  exceeding  five  thousand  dol- 
^lars,  which  fine,  when  collected,  must  be  paid  in-    ^ 
""*  treasury  of  the  state. 

•*'ind  Up. 
C.c.  40O  '^^^  other  persons  are  appoint- 

LiBej-f'^^'^'**  "''"'^^tors  or  managers  of  the 

i "*" ««d "8„t,,.         °'«.p.889.  "'•'^e  of  its  disso- 

lution are  trusteeo  .  1  stockhold- 

ers or  members  of  the  corpuii*.  ^solved,  and 

have  full  power  to  settle  the  affairs  of  the  cor- 
poration. 


CHAPTER   VI.— TAXATION. 
How  Taxed. 

Liable  for  Road  Poll  Tax  of  Employees. 
Franchise  Tax. 
Shares  of  Stock  Not  to  Be  Taxed. 

How  Taxed. 

Pol.  C.  Sec.  3641.  The  property  of  every  firm  and 
corporation  must  be  assessed  in  the  county  where 
the  property  is  situate,  and  must  be  assessed  in 
the  name  of  the  firm  or  corporation. 
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Liable  for  the  Road  Poll  Tax  of  Employees. 

Pol.  C.  2671.  Corporations,  or  other  employers 
of  persons  in  any  road  district  subject  to  road 
tax,  are  chargeable  for  the  road  poll  tax  assessed 
against  their  employees  to  the  extent  of  any 
credit  in  their  hands  not  exceeding  such  tax; 
provided,  the  road  overseer  shall  first  give  notice 
to  such  employer,  or  the  managing  agent  of  such 
corporation,  and  from  the  time  of  such  notice,  the 
amount  of  any  credit  in  his  hands,  or  that  shall 
thereafter  accrue  sufficient  to  satisfy  said  tax, 
shall  be  paid  to  the  road  tax  collector,  whose  re- 
ceipt shall  be  evidence  in  bar  of  the  prosecution 
of  any  action  by  the  employee  against  the  princi- 
pal for  the  recovery  of  the  same. 

Franchise  Tax. 

Pol.  C.  3628.  The  franchise,  roadway,  road- 
bed, rails,  and  rolling  stock  of  all  railroads  oper- 
ated in  more  than  one  county  in  this  state  shall 
be  assessed  by  the  state  board  of  equalization, 
as  hereinafter  provided  for.  Other  franchises,  if 
granted  by  the  authorities  of  a  county,  city,  or 
city  and  county,  must  be  assessed  in  the  county, 
city,  or  city  and  county  within  which  they  weie 
granted;  if  granted  by  any  other  authority,  they 
must  be  assessed  in  the  county  in  which  the  cor- 
porations, firms,  or  persons  owning  or  holding 
them  have  their  principal  place  of  business.  All 
other  taxable  property  shall  be  asse&sed  in  the 
county,  city,  or  city  and  county,  town,  township, 
or  district  in  which  it  is  situated.  Land  shall  be 
assessed  in  parcels  or  subdivisions  not  exceed- 
ing six  hundred  and  forty  acres  each;  and  tracts 
of  land  containing  more  than  six  hundred  and  for- 
ty acres,  which  have  been  sectionized  by  the 
United  States  government,  shall  be  assessed  by 
sections  or  fractions  of  sections.  Lands  sold  by 
the  state  for  which  no  patent  has  been  issued 
shall  be  assessed  the  same  as  other  lands,  but 
the  owner  shall  be  entitled  to  a  deduction  fro 
such  assessed  valuation  in  the  amount  due  th< 
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state  as  principal  upon  the  purchase  price.  The 
assessor  must,  between  the  first  Mondays  in 
March  and  July  of  each  year,  ascertain  the  names 
of  all  taxable  inhabitants,  and  all  the  property  in 
his  county  subject  to  taxation,  except  such  as  is 
required  to  be  assessed  by  the  state  board  of 
equalization,  and  must  assess  such  property  to 
the  persons  by  wnom  it  was  owned  or  claimed,  or 
in  whose  possession  or  control  it  was,  at  twelve 
o'clock  meridian,  of  the  first  Monday  in  March 
next  preceding;  but  no  mistake  in  the  name  of 
the  owner  or  supposed  owner  of  real  property 
shall  render  the  assessment  thereof  invalid.  In 
assessing  solvent  credits,  not  secured  by  mort- 
gage or  trust  deed,  a  reduction  therefrom  shall  be 
made  of  debts  due  to  bona  nde  residents  of  this 
state. 
Shares  of  Stock  not  to  be  Taxed. 

Pol.  C.  1899.  3608.  Shares  of  stock  in  corpor- 
ations possess  no  intrinsic  value  over  and  above 
the  actual  value  of  the  property  of  the  corpora- 
tion which  they  stand  for. and  represent;  and  the 
assessment  and  taxation  of  such  shares,  and  also 
all  the  corporate  property,  would  be  double  taxa- 
tion. Therefore,  all  property  belonging  to  cor- 
porations, save  and  except  the  property  of  na- 
tional, banking  associations  not  assessable  by 
federal  statute,  shall  be  assessed  and  taxed.  But 
no  assessment  shall  be  made  of  shares  of  stock 
in  any  corporation,  save  and  except  in  national 
banking  associations,  whose  property,  other  than 
real  estate,  is  exempt  from  assessment  by  federal 
statute. 


CHAPTER   VII.— POWERS     AND    LIABILITIES 
OP  CORPORATIONS. 

Powers  in  General. 

Corporations  Authorized  to  Act  as  Executor, 

Receiver,  or  Trustee; 
Corporations  Authorized  to  Act  as  Surety. 
Not  to  Issue  Bills  as  Currency. 
Not  to  Employ  Chinese. 
Bonded  Indeljtedness. 
Contracts— How   Ratified. 
Power  to  Take  by  Devise. 
Power  to   Acquire   Realty. 
Power  to  Alienate  Franchises. 
Franchises  Can  Be  Taken  on  Execution. 

Powers  in  General. 

Const.  Art.  XII,  Sec.  9.  No  corporation  shall  en- 
gage in  any  business  other  than  that  expressly  au- 
thorized in  its  charter,  or  the  law  under  which  it 
may  have  been,  or  may  hereafter  be  organized ;  nor 
shall  it  hold  for  a  longer  period  than  five  years 
any  real  estate  except  such  as  may  be  necessary 
for  carrying  on  its  business. 

C.  C.  Sec.  354.  Every  corporation,  as  such,  has 
power : 

1.  Of  succession,  by  its  corporate  name,  for  the 
period  limited;  and  when  no  period  is  limited, 
perpetually ; 

2.  To  sue  and  to  be  sued,  in  any  court*, 

3.  To  make  and  use  a'  common  seal,  and  alter 
the    same   at   pleasure; 

4.  To  purchase,  hold  and  convey  such  real  and 
personal  estate  as  the  purposes  of  the  corporation 
may  require,  not  exceeding  the  amount  limited 
in  this   part; 

5.  To  appoint  such  subordinate  officers  or 
agents  as  the  business  of  the  corporation  may  re* 
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quire,  and  to  allow  them  suitable  compensation; 

6.  To  make  by-laws,  not  inconsistent  with  any 
existing  law,  for  the  management  of  its  properly, 
the  regulation  of  its  affairs,  and  for  the  transfer 
of  its  stock; 

7.  To  admit  stockholders  or  members,  and  Lo 
sell  their  stock  or  shares  for  the  payment  of  as- 
sessments or  installments; 

8.  To  enter  into  any  obligations  or  contracts 
essential  to  the  transaction  dt  its  ordinary  affairs, 
or  for  the  purposes  of  the  corporation. 

C.  C.  Sec.  355.  In  addition  to  the  powers  enumer- 
ated in  the  preceding  section,  and- to  those  expressly 
given  in  that  title  of  this  part  under  which  it  is 
incorporated,  no  corporation  shall  possess  or  ex- 
ercise any  corporate  powers,  except  such  as  are 
necessary  to  the  exercise  of  the  powers  so 
enumerated  and  given. 

Corporations  Authorized  to  Act  as   Executor,   Re- 
ceiver or  Trustee. 

C.  C.  P.  Sec.  1348.  Corporations,  authorized 
by  their  articles  of  incorporation  to  acts  as  execu- 
tor,^ administrator,  guardian  of  estates,  assignee, 
receiver,  depository,  or  trustee,  and  having  a 
paid-up  capital  of  not  less  than  two  hundred  ana 
fifty  thousand  dollars,  of  which  one  hundred 
thousand  dollars  shall  have  been  actually  paid  in 
in  cash,  may  be  appointed  to  act  in  such  capacity 
in  like  manner  as  individuals.  In  all  cases  in 
which  it  is  required  that  an  executor,  adminis- 
trator, guardian,  assignee,  receiver,  depository,  or 
'trustee,  shall  qualify  by  taking  and  subscribing 
an  oath,  or  in  which  an  affidavit  is  required,  it 
shall  be  a  sufficient  qualification  by  such  corpor- 
ation, if  such  oath  shall  be  taken  and  subscribed, 
or  such  affidavit  made,  by  the  president  or  secre- 
tary or  manager  thereof;  and  such  officer  shall 
be  liable  for  the  failure  of  such  corporation  to 
perform  any  of  the  duties  required  by  law  to 
be  performed  by  individuals  acting  in  like  ca- 
pacity and  subject  to  like  penalties;    and    such 
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corporation  sha^x  be  liable  for  such  failure  to  the 
full  amount  of  its  capital  stock  and  upon  the 
bond  required  upon  its  assuming  the  trusts  pro- 
vided for  herein. 

Corporations  Authorized  to  Act  as  Surety. 

C.  C.  P.  Sec.  1056.     In  all  cases  where  an  un- 
dertaking or  bond,  with  any  number  of  sureties, 
is  authorized  or  required  by  any  provision  of  this 
code,  or  of  any  law.  of  this  state,  any  corporation 
with  a  paid  up  capital  of  not  less  than  one  hun- 
dred  thousand   dollars,    incorporatea    under    the 
laws   of  this   or   any   other   state   of   the   United 
States  for  the  purpose  of  making,  guaranteeing, 
or  becoming  a  surety  upon  bonds  or  undertakings 
required  or  authorized  by  law,  or  which,  by  the 
laws  of  the  state  where  it  was  priginally  incor- 
porated  has   such   power,   and   waich   shall  have 
complied   with   all   the   requirements   of   the   law 
of  this  state  regulating  the  formation  or  admis- 
sion of  these  corporations  to  transact  such  busi- 
ness in  this  state,  may  become  and  shall  be  ac- 
cepted as  security  or  as  sole  and  suhlcient  surety 
upon   such    undertaking   or   bond,   and    such  cor- 
porate surety  shall  be  subject  to  aii  the  liabilities 
and  entitled  to  all  the  rights  of  natural  persons' 
sureties;    provided,   that   the    insurance   commis- 
sioner shall  have  the  same  jurisdiction  and  pow- 
ers to  examine  the  affairs  of  such  corporations  as 
he  has  in  other  cases;   shall  require  them  to  file 
similar  statements  and  issue  to  them  a  similar 
certificate.     And  whenever  the  liabilities  of  any 
such  corporation  shall  exceed  its  assets,  the  in- 
surance commissioner  shaL  require  the  deficiency 
to  be  paid  up  in  sixty  days,  and  if  ic  is  not  so 
paid  up,  then  he  shall  issue  a  certificate  showing 
the  extent  of  such  deficiency,  and  he  shall  pub- 
lish the  same  once  a  week  for  three  weeks,  in  a 
daily  San  Francisco  paper.     And,  until  such  de- 
ficiency is  paid  up,  such  company  shall  not  do 
business  in  this  state.     In  estimating  the  condi- 
tion of  any  such  company,  the  commissioner  shall 
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allow  as  assets  only  such  as  are  allowed  under 
existing  laws  at  the  time,  and  shall  charge  as 
liabilities,  in  addition  of  eighty  per  cent,  of  the 
capital  stock,  all  outstanding  indebtedness  of  the 
company,  and  a  premium  reserve  equal  to  fifty 
per  cent,  of  the  premiums  charged  by  said  com- 
pany on  all  risks  then  in  force. 

C.  C.  P.  Sec.  1057.  In  any  case  where  an  un- 
dertaking or  bond  is  authorized  or  required  by 
any  law  of  this  state,  the  officer  taking  the  same 
must,  except  in  the  case  of  such  a  corporation  as 
is  mentioned  in  the  next  preceding  section,  re- 
quire the  sureties  to  accompany  it  with  an  affi- 
davit that  they  are  each  residents  and  house- 
holders, or  freeholders,  within  the  state,  and  are 
each  worth  the  sum  specified  in  the  undertaking 
or  bond,  over  and  above  all  their  just  deuts  and 
liabilities,  exclusive  of  propery  exempt  from  exe- 
cution; but  when  the  amount  specified  in  the  un- 
dertaking or  bond  exceeds  three  thousand  dol- 
lars, and  there  are  more  than  two  sureties  there- 
on, they  may  state  in  their  affidavits  that  they 
are  severally  worth  amodnts  less  than  the  amount 
specified  in  the  undertaking  or  bond,  if  the  whole 
amount  is  equivalent  to  that  of  two  sufficient 
sureties.  Any  corporation  such  as  is  mentioned 
in  the  next  preceding  section,  may  become  one 
of  such  sureties.  No  such  corporation  must  be 
accepted  in  any  case  as  a  surety  wnen  its  liabili- 
ties exceed  its  assets  as  ascertained  in  the  man- 
ner provided  in  section  ten  hundred  and  fifty- 
six.  Whenever  an  undertaking  has  been  given 
and  approved  in  any  action  or  proceeding,  and  it 
is  thereafter  made  to  appear  to  the  satisfaction 
of  the  court  that  any  surety  upon  such  undertak- 
ing has  for  any  reason  become  insufficient,  the 
court  may  upon  notice,  order  the  giving  of 
a  new  undertaking,  with  sufficient  sureties,  in  lieu 
of  such  insufficient  undertaking.  In  case  such 
new  undertaking  so  required  shall  not  be  given 
within  the  time   required   by   such   order,  or  In 
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case  the  sureties  thereon  fail  to  justify .  thereon 
when  required,  all  rights  obtained  by  the  filing 
of  such  original  undertaking  shall  immediately 
cease. 

Not  to  Issue  Bills  as  Currency. 

C.  C.  Sec.  356.  No  corporation  snail  create  or 
issue  bills,  notes,  or  other  evidences  of  debt,  upon 
loans  or  otherwise,  for  circulation  as  money. 

Not  to  Employ  Chinese. 

Const.  Art.  XIX,  Sec.  2.  No  corporation  now 
existing  or  hereafter  formed  under  the  laws  of  this 
state,  shall,  after  the  adoption  of  this  constitution, 
employ,  directly  or  indirectly,  in  any  capacity,  any 
Chinese  or  Mongolian.  The  legislature  shall  pass 
such  laws  as  may  be  necessary  to  enforce  this  pro- 
vision. 

Bonded  Indebtedness. 

Const.  Art.  XII,  Sec.  11.  No  corporation  shall  issue 
stock  or  bonds,  except  for  money  paid,  .labor  done, 
or  property  actually  received,  and  all  fictitious  in- 
crease of  stock  or  indebtedness  shall  be  void. 
The  stock  and  bonded  indebtedness  of  corpora- 
tions shall  not  be  increased  except  in  pursuance 
of  general  law,  nor  without  the  consent  of  the 
person  holding  the  larger  amount  in  value  of  the 
stock,  at  a  meeting  called  for  that  purpose,  giving 
sixty  days'  public  notice,  as  may  be  provided  by 
law. 


Contracts — How  Ratified. 

C.  C.  Sec.  2310.  A  ratification  can  be  made 
only  in  the  manner  that  would  have  been  neces- 
sary to  confer  an  original  authority  for  the  act 
ratified,  or  where  an  oral  authorization  would 
suffice,  by  accepting  or  retaining  the  benefit  of 
the  act,  with  notice  thereof. 

Power  to  Take  by  Devise. 

C.  C.  Sec.  1275.  A  testamentary  disposition 
may  be  made  to  any  person  capable  by  law  of 
taking  the  property  so  disposed  of,  except  that 
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corporations  other  than  counties,  municipal  cor- 
porations, and  corporations  formed  for  scientific, 
literary,  or  solely  educational  or  religious  pur- 
poses, cannot  take  under  a  will,  unless  expressly 
authorized  by  statute. 

Power  to  Acquire  Realty. 

C.  C.  Sec.  360.  No  corporation  shall  acquire  or 
hold  any  more  real  property  than  may  be  reason- 
ably necessary  for  the  transaction  of  its  business,  or 
the  construction  of  its  works,  except  as  otherwise 
specially  provided.  A  corporation  may  acquire 
real  property,  as  provided  in  title  seven,  part 
three,  of  the  Code  of  Civil  Procedure,  when  needed 
for  any  of  the  uses  and  purposes  mentioned  in 
said  title.  By  a  unanimous  vote  of  all  the  direc- 
tors at  any  regular  meeting,  any  corporation-  ex- 
isting, or  hereafter  to  be  formed  under  the  laws 
of  this  state,  may  acquire  and  hold  the  land  and 
building  on  and  in  which  its  business  is  carried 
on,  and  may  improve  the  same  to  any  extent  re- 
quired for  the  convenient  transaction  of  its  busi- 
ness. 

Civil  Code  299,  p.  372,  supra:. 

Constitution  Art.  XII,  Sec.  9,  p.  392,  supra. 

Power  to  Alienate  Franchises. 

Const.  Art.  XII,  Sec.  10.  The  legislature  shall 
not  pass  any  laws  permitting  the  leasing  or  alien- 
ation of  any  franchise,  so  as  to  relieve  the  fran- 
chise or  property  held  thereunder  from  the  lia- 
bilities of  the  lessor  or  grantor,  lessee  or  grantee, 
contracted  or  incurred  in  the  operation,  use  or 
enjoyment  of  such  franchise,  or  any  of  its  privi- 
leges. 

C.  C.  Sec.  364.  Any  corporation  of  this  state 
owning  grants,  concessions,  franchises,  and  proper- 
ties, or  any  tnereof,  in  any  foreign  country,  may 
sell  and  convey  the  same  to  the  government  of 
such  foreign  country,  or  to  any  person  or  persons, 
or  any  corporation  or  corporations,  or  association 
or  associations,  created  by  or  existing  under  the 
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laws  of  this  or  any  other  state  or  the  United 
States,  or  any  foreign  government;  provided,  how- 
ever, that  the  powers  hereby  granted  shall  only 
be  exercised  by  a  majority  of  the  entire  board 
of  directors  of  such  corporation  of  this  state,  with 
.  the  concurrence  in  writing  of  the. holders  of  two 

thirds  in  amount  of  the  capital  stock  thereof. 

«  Franchises  Can  Be  Taken  on  Execution. 

.  C.  C.  Sec.  388.     For  the  satisfaction  of  any  ii^''' 

•  ment  against  any  person,   company,  or         ^^**f 

•  tion  having  any  franchise  other  than  *'   ^i^^^r^^fii^ 

•  of  being  a  corporation,  such  franchis    ^  -'^^^^^''^^ 
I  rights  and  privileges  thereof,  may  b    ^>  "V^Jji^'^*^** 

,  and  sold  under  execution,  in  the  s   .  ij*-       --i, 

,  and  with  the  same  effect,  as  any  oth    ;_  ^/^perty. 

I  C.  C.  Sec.  389.     The  purchaser  at  .lie  sale  must 

receive  a  certificate  of  purchase  of  tixe  franchise, 

and  be  immediately  let  into  the  possession  of  all 

{property  necessary  for  ...e  exercise  of  the  powers 
and  the  receipt  of  the  proceeds  thereof,  and  must 

•  thereafter  conduct  the  business  of  such  corpoia- 

•  tion,  with  all  its  powers  and  privileges,  and 
subject  to  all  its  liabilities,  until  the  redemption 
of  the  same,  as  hereinafter  provided. 

C.  C.  Sec.  390.  The  purchaser,  or  his  assignee, 
is  entitled  to  recover  any  penalties  imposed  by 
law  and  recoverable  by  the  corporation  for  an 
injury  to  the  franchise  or  property  thereof,  or  for 
any  damages,  or  other  cause,  occurring  during  the 
time  he  holds  the  same,  and  may  use  the  name 
of  the  corporation  for  the  purpose  of  any  action 
necessary  to  recover  the  same.  A  recovery  for 
damages  or  any  penalties  thus  had  is  a  bar  to  any 
subsequent  action  by  or  on  behalf  of  the  corpor- 
ation for  the  same. 

C.  C.  Sec.  391.  The  person,  company,  or  cor- 
poration whose  franchise  is  sold,  as  in  this  article 
provided,  in  all  other  respects  retains  the  same 
powers,  is  bound  to  the  discharge  of  the  same 
duties,  and  is  liable  to  the  same  penalties  and 
forfeitures,  as  before  such  sale. 


« 
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€.  C.  398,  Corporatioitt  in  CaUfonila,  p.  8M. 

Ji?**,  The  corporation  may,  at  any  time  wlUiln  oneTMnfttf 
wch  iale,  redeem  the  franchise,  bv  paying  or  tenderlDK  to  f  -  rc'. 

feotM^^^  any  such  sale 


V^«A«^*     ^mf  m 


C.  C.  Sec.  393.  The  sale  of  any  nanchise  under 
execution  must-  be  made  in  the  county  in  which 
the  corporation  has  its  principal  place  of  busi- 
ness, or  in  which  the  property,  or  some  portipn 
thereof,  is  situated. 

Const.  Art.  IV,  Sec.  25.  The  legislature  shall 
-~*  »»oQ«  local  or  special  laws  in  any  of  the  fol- 

'^'^'1  cases,  that  is  to  say: 

*         *         «         * 

corporation,  association  or 
or  exclusive  right,   privi- 


CHAPTER  VIII.— CORPORATE  LIABILITY  FOR 
WRONGFUL  ACTS. 
Can  Be  Indicted. 
How   Indicted. 
Criminal  Procedure. 


iatfieted. 
^«naiCod  2       '*"'*    ^'*«-    Corporations  are  capable  of 
Thisira..*      •^'Poratioi.«i  «     '  ^  «ame  manner  as  natural 
^  " » ««*  *cuon  added  b/thf  ^•'''omia, «  ,o«       '^  nrisonment  is 
declareu  .^,  •    ''"^"^^m!!:!^',^^'  crime,  in 

case  a  corporation  ib  ^v,        '  crime,  the 

same  must  be  punished  by  a  un*.  .  ^  exceeding 
five  hundred  dollars,  if  a  misdemeanor,  or  not 
exceeding  five  thousand  dollars,  if  a  felony. 

How  Indicted. 

Pen.  C.  Sec.  1390.  Upom  a  complaint  against  a 
corporation,  the  magistrate  must  issue  a  sum- 
mons signed  by  him,  with  his  name  of  ofllce, 
requiring  the  corporation  to  appear  before  him, 
at  a  specified  time  and  place,  to  answer  the 
charge,  the  time  to  be  not  less  than  ten  days 
after  the  issuing  of  the  summons. 
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Pen.  C.  Sec.  1391.    The  summons  must  be  sub- 
stantially in  the  following  form: 

"County  of 

"The  people  of  the  state  of  California  to  (nam- 
ing the  corporation) : 
"You  are  hereby  summoned  to  appear  before 
I  nje  at  (naming  the  place) ,  on  (specifying  the  day 

''  and  hour),  to  answer  a  charge  made  against  you 

«  upon  the  complaint  of  A.  B.  (or  the  complaint  of 

*  the  grand  jury  of  the  county,  as  the  case  may  be), 

•  for  (designating  the  offense  generally). 

^  "Dated  at  the  city  (or  township)  of ,  this 

ti  day  of . 

"G.  H., 

I  "Justice  of  the  Peace"  (or  as  the  case  may  be). 
•I 

y  Criminal    Procedure. 

II  See  Sections  1392-1397,  Penal  Code. 


I  CHAPTER   IX.— RECEIVERS. 

Injunction. 
J  Receivers  before  Dissolution. 

w  Receivers  after  Dissolution. 

Injunction. 

I  C.  C.  P.  Sec.  531.    An  injunction  to  suspend  the 

i  general  and   ordinary  business   of  a   corporation 

H  cannot  be  granted  without  due  notice  of  the  ap- 

J  plication  therefor  to  the  proper  officers  or  man- 

^  aging  agent  of  the  corporation,  except  when  the 

•  people  of  this  state  are  a  party  to  the  proceed- 

Z  ing. 


'  Receivers  Before  Dissolution. 

C.  C.  P.  Sec.  564.    A  receiver  may  be  appointed 
^  by  the  court  in  which  an  action  is  pending,  or  by 

the  judge  thereof: 

1.  ♦     *     * 

2.  *     *     * 

3.  After  judgment,  to  carry  the  judgment  into 
effect; 
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4.      ♦      ♦       * 

5.  In  the  cases  wheir  a  corporation  has  been 
dissolved,  or  is  insolvent,  or  in  imminent  danger 
of  insolvency,  or  has  forfeited  its  corporate 
rights; 

6.  In  all  other  cases  where  receivers  have 
heretofore  been  appointed  by  the  usages  of  courts 
of  equity. 

Receivers  After  Dissolution. 

C.  C.  P.  Sec.  565.     Upon  the  dissolution  of  any 
corporation,  the  superior  court  of  the  county  in 
which  the  corporation  carries  on  its  business,  or 
has  its  principal  place  of  business,  on  application 
of  any   creditor    of   the    corporation,    or    of    any 
stockholder  or  member  thereof,  may  appoint  one 
or  more  persons  to  be  receivers  or  trustees  of  the 
corporation,  to    take    charge    of    the  estate  and 
I      effects  thereof,  and  to  collect  the  debts  and  prop- 
I      erty  due  and  belonging  to  the  corporation,  and 
■      to  pay  the  outstanding  debts  thereof,  and  to  di- 
I      vide  the   moneys   and   other   property  that  shall 
remain   over,    among   the    stockholders    or   mem- 
bers. 


CHAPTER   X.— STOCK   AND   STOCKHOLDERS. 
Shares    of.  Stock. 
Corporation    Can    Take    and    Hold    Its    Own 

Shares. 
Shares  of  Stock  Attachable. 
Specific  Performance  of  Contracts  to  Buy  or 

Sell  Stock. 
Increase  and  Decrease  of  Capital  Stock. 

Shares  of  Stocl<. 

C.  C.  Sec.  298.  The  owners  of  shares  in  a  cor- 
poration which  has  a  capital  stock  are  called 
stockholders.  If  a  corporation  has  no  capital 
stock,  the  corporators  and  their  successors  are 
called  members. 

Copporation  Can  Take  and   Hold   Its  Own  Shares. 
C.  C.  Sec.  344.     All  purchases  of  its  own  stock 
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made  by  any  corporation  vest  the  legal  title  to  the 
same  in  the  corporation;  and  the  stock  so  pur- 
chased is  held  subject  to  the  control  of  the  stock- 
holders, who  may  make  such  disposition  of  the 
same  as  they  deem  fit.  in  accordance  with  the 
by-laws  of  the  corporation  or  vote  of  a  majority 
of  all  the  remaining  shares.  Whenever  any  por- 
tion of  the  capital  stock  of  a  corporation  is  held 
by  the  corporation  by  purchase,  a  majority  of  the 
remaining  shares  is  a  majority  of  the  stock  for 
all  purposes  of  election  or  voting  on  any  question 
at  a  stockholders*  meeting. 

Shares  of  Stock  Attachable. 

C.  C.  P.  Sec.  542.  The  sheriff  to  whom  the  writ 
is  directed  and  delivered  must  execute  the  same 
without  delay,  and  if  the  undertaking,  mentioned 
in  section  five  hundred  and  forty  is  not  given,  as 
follows:     ♦     ♦     ♦     ♦     ♦ 

4.  Stocks  or  shares,  or  interests  in  stocks  or 
shares,  of  any  corporation  or  company,  must  be 
attached  by  leaving  with  the  president,  or  other 
head  of  the  same,  or  the  secretary,  cashier,  or 
other  managing  agent  thereof,  a  copy  of  the  writ, 
and  a  notice  stating  that  the  stock  or  interest  of 
the  defendant  is  attacheu,  in  pursuance  of  sacb 
writ.*     *     *     ♦     * 

Specific  Performance  of  Contracts  to  Buy  or  Sell 

Stock. 

C.  C.  3384.  Except  as  otherwise  provided  in 
this  article,  specific  performance  of  an  obligation 
may  be  compelled. 

C.  C.  3390.  The  following  obligations  cannot 
be  specifically  enforced: 

1.  An  obligation  to  render  personal  service. 

2.  An  obligation  to  employ  another  in  personal 
»^               service. 

^  3.     An  agreement  to  submit  a  controversy  to 

arbitration. 

4.  An  agreement  to  perform  an  act  which  the 
party  has  not  power  lawfully  to  perform  when  re- 
quired to  do  so. 


J 
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I 

5.    An  agreement  to  procure  the  act  or  consent 
i    of  the  wife  of  the  contracting  party,  or  of  any 
I    other  third  person;   or, 
'       6.    An  agreement,  the  terms  of  which  are  not 

suflSciently  certain  to  make  the  precise  act  which 

is  to  be  done  clearly  ascertainable. 

Increase  or  Decrease  of  Capital  Stock. 
C.    €.    Sec.    359.    No    corporation   shall   issue 
I    stock  or  bonds  except  for  money  paid,  labor  done, 
I    or  property   actually  received,   and  all   fictitious 
I   increase  of  stock  or  indebtedness  is  void. 

Every    corporation    may   increase    or    diminish 
its  capital  stock,   create  or  increase   its   bonded 
indebtedness,  subject  to  the  following  provisions: 
First.    The  capital  stock  of  a  corporation  may 
be  increased  or  diminished  at  a  meeting  of  the 
stockholders  by  a  vote  representing  at  least  two- 
thirds  of  the  subscribed  capital  stock;  such  meet- 
ing must  be  called  by  the  board  of  directors,  and 
notice  must  be  given  by  publication  in  a  newspa- 
per published  in  the  county  where  the  principal 
I  place  of  business  of  such  corporation  is  located,  or 
I   if  there  be  none  published  in  said  county,  then  in 
a  newspaper   published   in   an   adjoining  county, 
such  paper  to  be  designated  by  the  board  of  di- 
'  rectors  in  the  order  calling  the  meeting. 

Second.  The  notice  must  specify  the  object  of 
the  meeting,  and  the  amount  to  which  it  is  pro- 
posed to  increase  or  diminish  the  capital  stock, 
the  time  and  place  of  holding  the  meeting,  which 
latter  must  be  at  the  principal  place  of  business 
of  the  corporation,  and  at  the  building  where  the 
board  of  directors  usually  meet.  The  ^notice  here- 
in provided  must  be  published  once  a  week  for  at 
least  sixty  days.  The  capital  stock  cannot  be  di- 
minished to  an  amount  less  than  the  indebtedness 
of  the  corporation. 

Third.  The  bonded  indebtedness  of  a  corpora- 
tion may  be  created  or  increased  by  a  vote  of  the 
stockholders  representing  at  least  two-thirds  of 
the  subscribed  capital  stock   at  a  meeting  called 
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by  the  board  of  directors,  and  after  notice  of  the 
time  and  place  of  the  meeting,  published  in  the 
same  manner  and  for  the  time  above  prescribed, 
which  notice  shall  state  the  amount  of  the  bond- 
ed indebtedness  which  it  is  proposed  to  create,  or 
the  amount  to  which  it  is  proposed  to  increase 
such  indebtedness,  and  shall  in  all  other  respects 
contain  the  same  matters  as  are  above  provided 
and  set  forth  in  the  notice  of  a  meeting  to  in- 
crease or  diminish  the  capital  stock. 

Fourth.  In  addition  to  the  notice  by  publica- 
tion, the  secretary  of  the  corporation  shan  also 
address  a  notice  to  each  of  the  stockholders  whose 
name  appears  on  the  company's  books  as  suf- 
ficiently addressed  at  his  place  of  residence  if 
known,  and  if  not  known,  then  at  the  principal 
place  of  business  of  the  corporation,  which  notice 
shall  be  mailed  to  such  stockholders  at  least 
thirty  days  before  the  day  appointed  for  such 
meeting; 

And  upon  such  increase  or  diminution  of  the 
capital  stock  or  creation  or  increase  of  bonded 
indebtedness  being  made  as  herein  provided,,  a 
certificate  must  be  signed  by  the  chairman  and 
secretary  of  the  meeting  and  a  majority  of  the 
directors,  showing  a  compliance  with  the  re- 
quirements of  this  section,  the  amount  to  which 
the  capital  stock  has  been  increased  or  dimin- 
ished, or  the  amount  of  the  bonded  indebted- 
ness created  or  to  which  the  bonded  indebted- 
ness may  have  been  increased,  and  the  amount  of 
stock  represented  at  the  meeting,  and  the  whole 
vote  by  which  the  object  was  accomplished. 

The  certificate  must  be  filed  in  the  oflftce  of  the 
clerk  of  the  county  where  the  original  articles  of 
.  incorporation    are    filed,    and     a    certified    copy 

^  thereof   in   the   office   of  the   secretary   of  state: 

and  thereupon   the   capital   stock   shall   be  so  in- 
creased  or   diminished,   or   the   bonded   indebted- 
ness may  be  created  or  increased  accordingly. 
^  When  the  by-laws  of  the  corporation  pres^ 
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the  paper  in  which  notices  of  meeting  are  to  be 
publishedj  the  notices  herein  provided  for  shall  be 
published  in  such  paper   unless  publication  there- 
of shall  have  ceased. 
Constitution  Art.  XII,  Sec.  11,  p.  396,  supra. 


CHAPTER   XL— SHARES— HOW   ISSUED    AND 
ACQUIRED. 

Deceit  in  Subscription  to  Stock  a  Crime. 
Right  to  Demand  Certificates. 
Right  to  Demand  Duplicate  Certificates. 
Right  of  Corporation  to  Issue  Shares  at  Mar- 
ket Value. 

Deceit  in  Subscription  to  Stock  a  Crime. 

Pen.  C.  Sec.  557.  Every  person  who  signs  the 
name  of  a  fictitious  person  to  any  subscription  for 
or  agreement  to  take  stock  in  any  corporation  ex- 
isting or  proposed,  and  every  person  who  signs 
to  any  subscription  or  agreement  the  name  of  any 
person,  knowing  that  such  person  has  not  means 
or  does  not  intend  in  good  faith  to  comply  with 
all  the  terms  thereof,  or  under  any  understanding 
or  agreement  that  the  terms  of  such  subscription 
or  agreement  are  not  to  be  complied  with  or  en- 
forced, is  guilty  of  a  misdemieanor. 

Pen.  C.  Sec.  559.  Every  person  who,  without 
being  authorized  so  to  do,  subscribes  the  name  of 
another  to  or  inserts  the  name  of  another  in  any 
prospectus,  circular,  or  other  advertisement  or 
announcement  of  any  corporation  or  joint  stock 
association,  existing  or  intended  to  be  formed, 
with  intent  to  permit  the  same  to  be  published, 
and  thereby  to  lead  persons  to  believe  that  the 
person  whose  name  is  so  subscribed  is  an  ofiicer, 
agent,  member,  or  promoter  of  such  corporation  or 
association,  is  guilty  of  a  misdemeanor. 

■■*illl  to  Dem'and  Certificates. 
^'^'^B.      ^ec.  323.     All  corporations  for  profit  must 


406  CORPORATIONS. 

signed  by  the  president  and  secretary,  and  may 
provide,  in  their  by-laws,  for  issuing  certificates 
prior  to  full  payment,  under  such  restrictions  and 
for  such  purposes  as  their  by-laws  may  provide, 
but  any  certificate  issued  prior  to  full  payment 
must  show  on  its  face  wnat  amount  has  been  paid 
<l  thereon. 

"  Right  to  Demand  Duplicate  Certificates. 

**  C.  C.  Sec.  328.     Whenever  a  certificate  of  sto<^^ 

t  or  of  shares  in  a  corporation  organized  n'^  ^r^tH^f-^ 

rt  laws  of  this  state  has  been  lost  o^  a(W*'^w*«*"*'^' 

••  owner  thereof  may  bring  an  ac     ^'^'^t^fx**         -i^n 

corporation  in  the  superior  cour  ^  .xe  county  in 
which  is  located  its  principal  piace  of  business, 
for  the  purpose  of  obtaining  a  new  or  duplicate 
certificate.  If  by  the  books  of  the  corporation 
the  r^tock  stands  in  the  name  of  a  person  other 
than  the  plainuff,  or  if  by  such  books  it  appears 

{that  some  other  person  claims  or  has  some  right, 
title,  or  interest  in,  or  lien  upon,  such  stock,  all 
^  such  persons  must  be  made  parties  defendant  with 

«  the  corporation.     Summons  must  be  issued  and 

••  served  as  in  other  civil  actions,  and  in  addition 

thereto,  the  court  must  direct  its  clerk  to  issue 
and  cause  to  oe  published,  at  least  once  a  week 
for  four  successive  weeks,  in  some  newspaper 
published  in  the  county,  a  notice  setting  forth  the 
pendency  of  the  action,  the  names  of  the  parties 

*  thereto,  the  court  in  which  it  is  pending,  the  name 

•  of     the     corporation     issuing     the     stock,     the 

#  number  of  the  certificate  and  the  number 
of  the  shares,  the  name  of  the  person  mentioned 
as  stockholder  in  the  certificate,  and  notifying  all 
persons  claiming  said  shares,  or  any  of  them,  or 
any  interest  or  lien  therein  or  thereon,  to  be  and 
appear  before  the  court  at  a  time  and  place  to  be 
designated  in  the  notice  not  less  than  thirty  days 
from  the  first  publication  thereof,  then  and  there 
to  show  cause  why  a  new  certificate  should  not 
be  directed  to  be  issued  to  the  plaintiff,  and  to  set 
forth  their  rights  in  or  claim  to  such  shares.  If  any 
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one  appears  and  answers  or  intervenes  In  the  ac- 
tion, it  must  proceed  to  trial  as  in  other  civil 
cases,  and  the  court  must  enter  such  judgment  as 
from  the  facts  established  may  be  proper ;  but  if  no 
one  appears  within  the  time  designated  in  such 
notice,  nor  within  the  time  allowed  by  law  after 
the  service  of  such  summons,  the  court  must  hear  J** 

such  evidence  as  may  be  offered  in  support  of  the  ,^ 

allegations  of  the  complaint,  and  make  and  file 
"-  '^f^cision  thereon,  and  thereupon  may  enter  its 
'^Ticeling  the  lost  or  destroyed  certifl- 

"  the  corporation  upon  payment  « 

to  iL  v..  incurred  by  it  in  the  premises  *' 

and  without  co..      against  the  corporation,  to  issue  ^« 

to  the  plaintiff  a  new  or  duplicate  certificate.    Af-  Jj 

ter  the  issuing  of  a  new  certificate  by  the  corpor- 
ation pursuant  to  any  judgment  in  such  action, 
no  action  can  ever  be  maintained  by  any  person 
against  the  corporation  in  reference  to  said  lost 
or  destroyed  certificate  or  the  shares  represented 
thereby,  and  thereafter  any  such  action  is  for- 
ever barred  as  against  the  corporation.  m 

Right  of  Corporation  to   Issue  Shares  at   Market 
Value. 

Constitution  Art.  XII,  Sec.  11,  p.  396,  supra. 
Civil  Code,  Sec.  359,  p.  403,  supra. 


CHAPTER  XII.— TRANSFER  OF  SHARES. 

Shares  of  a  Married  Woman. 
Shares   of   a  Non-Resident. 
"Margin"  Sales  Void. 

Transfer,   by    Delivery   of   Certificate,   to   tie 
Registered. 

Shares  of  a  Married  Woman. 

C.  C.  Sec.  325.  Shares  of  stock  in  corporations 
standing  on  the  books  of  the  corporation  in  the 
name  of  a  married  woman  may  be  transferred  by 
her,  her  agent  or  attorney,  without  the  signature 
of  her  husband,  and  in  the  same  manner  as  if 
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such  married  woman  wtre  a  feme  sole.  All  divi- 
dends payable  upon  any  of  such  shares  of  stock 
may  be  paid  to  her,  her  agent  or  attorney,  in  the 
same  manner  as  if  she  were  unmarried;  and  any 
proxy  or  power  given  by  her,  touching  any  of  sucn 
shares,  is  valid  and  binding,  and  neither  it  nor 
|f  any  recipt  for  dividends  need  be  signed  by  her 

husband. 

w  Shares  of  a  Non-Resident. 

^  C.  C.  Sec.  326.    When  the  shares  of  stock  in  a 

•  corporation  are  owned  by  parties  residing  out  of 
•■  the  state,  the  president,  secretary,  or  directors  of 
**  the  corporation,  before  entering  any  transfer  of 
tf  the  shares  on  its  books,  or  issuing  a  certificate 
^  therefor  to  the  transferee,  may  require  from 
0  the  attorney  or  agent  of  the  non-resident  owner, 
|l  or  from  the  person  claiming  under  the  transfer, 

an  affidavit  or  other  evidence  that  the  non-resi- 
dent owner  was  alive  at  the  date  of  the  transfer, 
jT  and  if  such  affidavit  or  other  satisfactory  evidence 

*•  be  not  furnished,  may  require  from  the  attorney, 

•  agent,  or  claimant   a  bond  of  indemnity,  with  two 
•■  sureties,   satisfactory  to  the  officers  of  the  cor- 
**  poration;   or.  If  not  so  satisfactory,  then  one  ap- 
proved by  a  judge  of  the  superior  court  of  the 

r  county  in  which  the  principal  office  of  the  cor- 

-•►  poration   is   situated,  conditioned   to   protect, the 

r  corporation  against  any  liability  to  the  legal  rep- 

»  resentatives  of  the  owner  of  the  shares    in  case 

^  of  his  or  her  death  before  the  transfer;   and  if 

•  such  affidavit  or  other  evidence  or  bond  be  not 
t  furnished  when  required  as  herein  provided, 
r  neither  the  corporation,   nor  any  officer  thereof 

shall  be  liable  for  refusing  to  enter  the  transfer 
on  the  books  of  the  corporation. 

Margin  Sales  Void. 

Const.  Art  IV.  Sec.  26.  *  *  *  The  legislature 
shall  pass  laws  to  regulate  or  prohibit  the  buying 
and  selling  of  the  shares  of  the  capital  stock  of 
corporations  in  any  stock  board,  stock  exchange 
or  stock  market  under  the  control  of  any  associa- 
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tion.  All  contracts  for  the  sale  of  shares  of  the 
capital  stock  of  any  corporation  or  association,  on 
margin  or  to  be  delivered  at  a  future  day,  shall 
be  void,  and  any  money  paid  on  such  contracts 
may  be  recovered  by  the  party  paying  it  by  suit 
in  any  court  of  competent  jurisdiction. 

Transfer,  by  Delivery  of  Certificate  to  be   Regis- 
tered. 

C.  C.  Sec.  324.    Whenever  the  capital  stock  of 
any  corporation  is  divided  into  shares,  and  certifi- 
cates therefor  are  issued,  such  shares  of  stock, 
except    as    hereinafter    provided,    are    personal 
property,  and  may  be  transferred  by  indorsement 
by  the  signature  of  the  proprietor,  his  agent,  at- 
torney, or  legal  representative,  and  the  delivery 
of  the  certificate;   but  such  transfer  is  not  valid, 
except  as  to  the  parties  tnereto,  untxi  the  same 
is  .so  entered  upon  the  books  of  the  corporation 
as  to  show  the  names  of  the  parties  by  whom 
and  to  whom  transferred,  the  number  of  the  cer- 
tificate, the  number  or  aesignation  of  the  shares, 
and  the  date  of  transfer;  provided,  however,  that 
any  corporation  organized  for,  or  engaged  in  the 
business    of    selling,    distributing,    supplying,    or 
delivering  water    for    irrigation  purposes,  or  for 
doniestic   use,   may    in   its    by-laws    provide   that 
water  shall  only  be  so  sola,  distributed,  supplied, 
or  delivered  to  owners  of  its  capital  stock,  and 
that  such  stock  shall  be  appurtenant  to  certain 
lands  when  the  same  are  described  in  the  certifi- 
cate issued  therefor;    and  when  such  certificate 
shall  be  so  issued,  and  a  certified  copy  of  such 
by-law;    recorded  in  the  office  of  the  county  re- 
corder in  the  county  where  such  lands  are  situat- 
ed, the  shares  of  stock  so  located  on  any  land 
shall    only   be   transferred   with    said   lands    and 
shall   pass  as  an  appurtenance  thereto. 
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CHAPTER    XIIL— ASSESSMENTS      AND     DIVI- 
DENDS. 

4|  Right  to  Levy  Assessments. 

^  Amount  of  Assessments. 

^  Method  of  Levy. 

Delinquent  Sale. 

Corporation  May   Bid   In. 

*  Defective  Levy. 
•■  Proof   of  Levy. 

1^  Collection  by  Action  at  Law. 

*  Dividends. 

2*  Right  to  Levy  Assessments. 

1  C.  C.  Sec.  331.     The  directors  of  any  corpora- 

tion formed  or  existing  under  the  laws  of  this 
.,  state,   after   one-fourth   of   its   capital   stock  has 

J  been  subscribed,  may,  for  the  purpose  of  paying 

expenses,  conducting  business,   or   paying  debts, 
JJ  levy  and  collect  assessments  upon  the  subscribed 

M  capital   stock  thereof,  in  the  manner  and  form, 

and  to  the  extent,  provided  herein. 

I*  Amount  of  Assessment. 

jL  C.   C.   Sec.   332.     No  one   assessment  must  ex- 

f  ceed  ten  per  cent,  of  the  amount  of  the  capital 

*  stock  named  in  the  articles  of  incorporation,  ex- 
^  cept  in  the  cases  in  this  section  otherwise  pro- 
*'  vided  for,  as  follows: 

1.  If  the  whole  capital  of  a  corporation  has  not 
been  paid  up,  and  the  corporation  is  unable  to 
meet  its  liabilities  or  to  satisfy  the  claims  of  itS 
creditors,  the  assessment  may  be  for  the  full 
amount  unpaid  upon  the  capital  stock;  or  if  a  less 
amount  is  suflacient,  then  it  may  be  for  such  a 
percentage  as  will  raise  that  amount; 

2.  The  directors  of  railroad  corporations  may 
assess  the  capital  stock  in  installments  of  not 
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more  than  ten  per  cent,  per  month,  unless  in  the 
articles  of  incorporation  it  is  otherwise  provided; 

3.  The  directors  of  fire  or  marine  insurance 
corporations  may  assess  such  a  percentage  of  the 
capital  stock  as  they  deem  proper. 

C.  C.  Sec.  333.  No  assessment  must  be  levied 
while  any  portion  of  a  previous  one  remains  un- 
paid, unless: 

1.  The  power  of  the  corporation  has  been  ex- 
ercised in  accordance  with  the  provisions  of  this 
article  for  the  purpose  oi  collecting  such  previous 
assessment! 

2.  The  collection  of  the  previous  assessment 
has  been  enjoined;  or, 

3.  The  assessment  falls  within  the  provisions 
of  either  the  first,  second,  or  third  subdivision  of 
section  three  hundred  and  thirty-two. 

Method  of  Levy. 

C.  C.  Sec.  334.  Every  order  levying  an  assess- 
ment must  specify  the  amount  thereof,  when,  to 
whom,  and  where  payable;  fix  a  day,  subsequent  to 
the  full  term  of  publication  of  the  assessment  no- 
tice, on  which  the  unpaid  assessments  shall  be 
delinquent,  not  less  than  thirty  nor  more  than 
sixty  days  from  the  time  of  making  the  order  levy- 
ing the  assessment;  and  a  day  for  the  sale  of  de- 
linquent stock,  not  less  than  fifteen  nor  more  than 
sixty  days  from  the  day  >-e  stock  is  declared  de- 
linquent. 

C.  C.  Sec.  335.  Upon  the  making  of  the  order, 
the  secretary  shall  cause  to  be  published  a  notice 
thereof,  in  the  following  form: 

(Name  of  corporation  in  full.  Location  of  prin- 
cipal place  of  business.)  Notice  is  hereby  given 
that  at  a  meeting  of  the  directors,  held  on  the 
(date),  an  assessment  of  (amount)  per  share  was 
levied  upon  the  capital  stock  of  the  corporation, 
payable  (when,  to  whom,  and  where).  Any  stock 
upon  which  this  assessment  shall  remain  unpaid 
on  the  (day  fixed)  will  be  delinquent  and  adver- 
tised for  sale  at  public  auction,  and,  unless  pay- 
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ment  is  made  before,  will  be  sold  on  the  (day  a^ 
pointed),  to  pay  the  delinquent  assessment,  to- 
gether with  costs  of  advertising  and  expenses  of 
sale.  (Signature  of  secretary,  with  location  of 
office.) 

C.  C.  Sec.  336.  The  notice  must  be  personally 
served  upon  each  stockholder,  or,  in  lieu  of  per- 
sonal service,  must  be  sent  through  the  mail,  ad- 
dressed to  each  stockholder  at  his  place  of  resi- 
dence, if  known,  and  if  not  known,  at  the  place 
where  the  principal  office  of  the  corporation  is 
situated,  and  be  published  once  a  week,  for  four 
successive  weeks,  in  some  newspaper  of  general 
circulation  and  devoted  to  the  publication  of 
general  news,  published  at  the  place  designated 
in  the  articles  of  ipcorporation  as  the  principal 
place  of  business,  and  also  in  some  newspaper 
published  in  the  county  in  which  the  works  of 
the  corporation  are  situated,  if  a  paper  be  pub- 
lished therein.  If  the  works  of  the  corporation 
are  not  within  a  state  or  territory  of  the  United 
States,  publication  in  a  paper  of  the  place  where 
they  are  situated  is  not  necessary.  If  there  be  no 
newspaper  published  at  the  place  designated  as 
the  principal  place  of  business  of  the  corporation, 
then  the  publication  must  be  made  in  some  other 
newspaper  of  the  county,  if  there  be  one,  and  if 
there  be  none,  then  in  a  newspaper  published  in 
K  an  adjoining  county. 

»  Delinquent  Sale. 

»  C.  C.  Sec.  337.     If  any  portion  of  the  assessment 

mentioned  in  the  notice  remains  unpaid  on  the 

r  day  specified  therein  for  declaring  the  stock  de- 

'  linquent,    the    secretary    must,    unless    otherwise 

ordered  by  the  board   of  directors,  cause  to  be 
published  in  the  same  papers  in  which  the  notice 
hereinbefore   provided   for   shall   have   been  pub- 
k.  lished,    a    notice    substantially    in    the    following 

form: 

(Name  in  full.     Location  of  principal  place  of 
business.)      Notice. — There    is    delinquent    upon 


t> 


' 


ASSESSMENTS  AND  DIVIDENDS.  413 

the  following  described  stock,  on  account  of  as- 
sessment levied  on  the  (date),  (and  assessments 
levied  previous  thereto,  if  any),  the  several 
amounts  set  opposite  the  names  of  the  respective 
shareholders,  as  follows:  (Names,  number  of 
certificate,  number  of  shares,  amount.)  And  in 
accordance  with  law  (and  an  order  of  the  board 
of  directors,  made  on  the  (date),  if  any  such  or- 
der shall  have  been  made) ,  so  many  shares  of  each 
parcel  of  such  stock  as  may  be  necessary,  will  be 
sold,  at  the  (particular  place),  on  the  (date),  at 
(the  hour)  of  such  day,  to  pay  delinquent  assess- 
ments thereon,  together  with  costs  of  advertising 
and  expenses  of  the  sale. 

(Name  of  secretary,  with  location  of  office.) 

C.  C.  Sec.  338.  The  notice  must  specify  every 
certificate  of  stock,  the  number  of  shares  it  rep- 
resents, and  the  amount  due  thereon,  except 
where  certificates  may  not  have  been  issued  to 
parties  entitled  thereto,  in  which  case  the  number 
of  shares  and  amojmts  due  thereon,  together  with 
the  fact  that  the  certificates  for  such  shares  have 
not  been  issued,  must  be  stated. 

C.  C.  Sec.  339.  The  notice,  when  publisned  in  a 
daily  paper,  must  be 'published  for  ten  days,  ex- 
cluding Sundays  and  holidays,  previous  to  the 
day  of  sale.  When  published  in  a  weekly  paper, 
it  must  be  published  in  each  issue  for  two  weeks 
previous  to  the  day  of  sale.  The  first  publication 
of  all  delinquent  sales  must  be  at  least  fifteen 
days  prior  to  the  day  of  sale. 

C.  C.  Sec.  340.  By  the  publication  of  the  notice, 
the  corporation  acquires  jurisdiction  to  sell  and 
convey  a  perfect  title  to  all  of  the  stock  described 
in  the  notice  of  sale  upon  which  any  portion  of  the 
assessment  or  costs  of  advertising  remains  un- 
paid at  the  hour  appointed  for  the  sale,  but  must 
sell  no  more  of  such  stock  than  is  necessary  to 
pay  the  assessments  due  and  costs  of  sale. 

C.  C.  Sec.  341.  On  the  day,  at  the  place,  and  at 
the  time  appointed  in  the  notice  of  sale,  the  sec- 
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retary  must,  unless  otherwise  ordered  by  th« 
directors,  sell  or  cause'  to  be  sold  at  pub- 
lic auction,  to  the  highest  bidder  for  cash,  so 
many  shares  of  each  parcel  of  the  described  stock 
as  may  be  necessary  to  pay  the  assessment  and 
charges  thereon,  according  to  the  terms  of  sale; 
if  payment  is  made  before  the  time  fixed  for  sale, 
the  party  paying  is  only  required  to  pay  the  actual 
cost  of  advertising,  in  addition  to  the  assessment 
C.  C.  Sec.  342.  The  person  offering  at  such  sale 
to  pay  the  assessment  and  costs  for  the  smallest 
number  of  shares  or  fraction  of  a  share  is  the 
highest  bidder,  and  the  stock  purchased  must  be 
transferred  to  him  on  the  stock  books  of  the  cor- 
poration, on  payment  of  the  assessment  and  costs. 

Corporation  May  Bid  In. 

C.  C.  Sec.  Zi'd.  If,  at  the  sale  of  stock,  no  bid-; 
der  offers  the  amount  of  the  assessments  an^ 
costs  and  charges  due,  the  same  may  be  bid  in  an^ 
purchased  by  the  corporation;  through  the  seci 
tary,  president,  or  any  director  thereof,  at  tl 
amount  of  the  assessments,  costs,  and  char] 
due ;  and  the  amount  of  the  assessments,costs,  andl 
charges  must  be  credited  as  paid  in  full  on  the 
books  of  the  corporation,  and  entry  of  the  trans- 
fer of  the  stock  to  the  corporation  must  be  made 
on  the  books  thereof.  While  the  stock  remains 
the  property  of  the  .corporation,  it  it  not  assessa- 
ble, nor  must  any  dividends  be  declared  thereon; 
but  all  assessments  and  dividends  must  be  appor-| 
tioned  upon  the  stock  held  by  the  stockholders  o( 
the  corporation. 

C.  C.  Sec.  345.  The  dates  fixed  in  any  notice  of 
assessment  or  notice  of  delinquent  sale,  published 
according  to  the  provisions  hereof,  may  be  ex- 
tended from  time  to  time  for  not  more  than  thirty 
days,  by  order  of  the  directors,  entered  on  the 
records  of  the  corporation;  but  no  order  extend- 
ing the  time  for  the  performance  of  any  act  speci-j 
fied  in  any  notice  is  effectual  unless  notice  of  suck ' 
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extension  or  postponement  is  appended    to    and 
!  published  with  the  notice  to  which  the  order  re- 
lates. 

Defective  Levy. 

C.  G.  Sec.  346.  No  assessment  is  invalidated 
by  a  failure  to  make  publication  of  the  notices 
hereinbefore  provided  for,  nor  by  the  nonperform- 
ance of  any  act  required  in  order  to  enforce  the 
payment  of  the  same;  but  in  case  of  any  sub- 
stantial error  or  omission  in  the  course  of  pro- 
ceedings for  collection,  all  previous  proceedings, 
except  the  levying  of  the  assessment,  are  void, 
and  publication  must  be  begun  anew. 

C.  G.  Sec.  347.  No  action  must  be  sustained  to 
recover  stock  sold  for  delinquent  assessments,  up- 
on the  ground  of  irregularity  in  the  assessment, 
irregularity  or  defect  of  the  notice  of  sale,  or  de- 
fect or  irregularity  in  the  sale,  unless  the  party 
seeking  to  maintain  such  action  first  pays  or 
tenders  to  the  corporation,  or  the  party  holding 
the  stock  sold,  the  sum  for  which  the  same  was 
sold,  together  with  all  subsequent  assessments 
which  may  have  been  paid  thereon,  and  interest 
on  such  sums  from  the  time  they  were  paid;  and 
no  such  action  must  be  sustained  unless  the  same 
is  commenced  by  the  filing  of  a  complaint  and  the 
issuing  of  a  summons  thereon  within  six  months 
after  such  sale  was  made. 

Proof  of  Levy. 

C.  G.  Sec.  348.  The  publication  of  notice  re- 
quired by  this  article  may  be  proved  by  the  afii- 
davit  of  the  printer,  foreman,  or  principal  clerk 
of  the  newspaper  in  which  the  same  is  pub- 
lished; and  the  affidavit  of  the  secretary  or  auc- 
tioneer is  prima  facie  evidence  of  the  time  and 
place  of  sale,  of  the  quantity  and  particular  de- 
scription of  the  stock  sold,  and  to  whom,  and 
for  what  price«  and  of  the  fact  of  the  purchase 
money  being  paid.  The  affidavits  must  be  filed  in 
the  office  of  the  corporation,  and  copies  of  the 
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same,  certified  by  the  secretary  thereof,  are  prima 
facie  evidence  of  the  facts  therein  stated.  Certifi- 
cates signed  by  the  secretary  and  under  the  seal 
of  the  corporation  are  prima  facie  evidence  of 
the  contents  thereof. 

Collection  by  Action  at  Law. 

C.  C.  Sec.  349.  On  the  day  specified  for  declar- 
ing the  stock  delinquent,  or  at  any  time  subse- 
quent thereto  and  before  the  sale  of  the  delin- 
quent stock,  the  board  of  directors  may  elect  to 
waive  further  proceedings  under  this  chapter  for 
the  collection  of  delinquent  assessments,  or  any 
part  or  portion  thereof,  and  may  elect  to  proceed 
by  action  to  recover  the  amount  of  the  assess- 
ment and  the  costs  and  expenses  already  in- 
curred, or  any  part  or  portion  thereof. 

Dividends. 

C.  C.  Sec.  309.  The  directors  of  corporatld 
must  not  make  dividends,  except  from  tv»'-  ^^j. 
profits  arising  from  the  busiP^^^^iCiliJ**^i»w«»*^ 
must  they  create  any  debts  -^J^^^^^^^^  ^j^- 
subscribed  capital  stock;  noi  .5"^*^,ii-3*'*"' 
withdraw,  or  pay  to  the  stoe  **^**  .  any  of 
them,  any  part  of  the  capit:  •*  ^*.k,  except  as 
hereinafter  provided,  nor  reduce  or  increase  the 
capital  stock,  except  as  herein  specially  provided. 
For  a  violation  of  the  provisions  of  this  section, 
the  directors  under  whose  administration  the  same 
may  have  happened  (except  those  who  may  have 
caused  their  dissent  therefrom  to  be  entered  at 
large  on  the  minutes  of  the  directors  at  the  time, 
or  were  not  present  when  the  same  did  happen) 
are,  in  their  individual  or  private  capacity,  jointly 
and  severally  liable  to  the  corporation,  and  to  the 
.  creditors  thereof,  to  the  full  amount  of  the  capital 
stock  so  divided,  withdrawn,  paid  out,  or  reduced, 
or  debt  contracted;  and  no  statute  of  limitation 
is  a  bar  to  any  suit  against  such  directors  for  any 
sums  for  which  they  are  liable  by  this  section; 
provided,  however,  that  where  a  corporation  has 
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been  heretofore  or  may  hereafter  he  formed  for 
the  purpose,  among  other  things,  of  acquiring, 
holding,  and  selling  real  estate,  water,  and  water 
rights,  the  directors  of  such  corporation  may,  with 
the  consent  of  stockholders  representing  two 
thirds  of  the  capital  stock  thereof,  given  at  a 
meeting  called  for  that  purpose,  divide  among  the 
stockholders  the  land,  water,  or  water  rights  so 
by  such  corporation  held,  in  the  proportions    to 

j  which  their  holdings  of  such,  stock  at  the  time 
of  such  division  entitle  them.     All  conveyances 

I  made  by  the  corporation  in  pursuance  of  this  sec- 
tion must  be  made  and  received  subject  to  the 
debts  of  such  corporation  existing  at  the  date  of 
the  conveyance  thereof.  Nothing  herein  prohibts 
a  division   and  distribution  of  the  capital  stock 

I     of  any  corporation  which  remains  after  the  pay- 

!     ment  of  all  its  debts,  upon  its  dissolution,  or  the 

^  tao^iration  of  its  term  of  existence. 


RPORATB  MEETINGS  AND 

Necesbx^,  porate  Meetings. 

How  Called. 

The  Right  to  Vote  at  Elections. 
Elections  May  Be  Postponed. 
Notice  of  Meeting  May  Be  Waived — How. 
Place  of  Meeting. 
Persons  Entitled  to  Vote. 
Right  to  Vote  by  Proxy. 
Shares  of  a  Minor,  Insane  or  Deceased  Per- 
son. 
Shares  of  a  Married  Woman. 
Right  to  Cumulate  Votes. 

Necessity  of  Corporate  Meetings. 

C.  C.  Sec.  318.  The  stockholders  or  members 
of  such  corporation,  when  so  assembled,  may  elect 
officers  to  fill  all  vacancies  then  existing,  and 
may  act  upon  such  other  business  as  might  law- 
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fully   be  transacted   at  regular   meetings  of  the 
corporation. 

How  Called. 

C.  C.  Sec.  311.  Whenever,  from  any  cause,  therp 
is  no  person  authorized  to  call  or  to  v^""  \^iiMf^ 
a  meeting  of  a  corporation,  any  justi( 
peace  of  the  county  where  such  corpo  '  ''lu.  is 
established  may,  on  written  application  of  three 
or  more  of  the  stockholders  or  of  the  members 
thereof,  issue  a  warrant  to  one  of  the  stockholders 
or  members,  directing  him  to-  call  a  meeting  of 
the  corporation,  by  giring  the  notice  required,  and 
the  justice  may,  in  the  same  warrant,  direct  such 
person  to  preside  at  such  meeting  until  a  clerk 
is  chosen  and  qualified,  if  there  is  no  other  oflScer 
present  legally  authorized  to  preside  thereat.  The 
application  of  a  number  of  stockholders  less  than 
three,  but  holding  a  majority  of  the  capital  stock, 
has  the  same  effect  as  an  application  by  three  or 
more  stockholders  or  members. 

The  Right  to  Vote  at  Elections. 
•  C.  C.  Sec.  312.    At  all  elections  or  votes  iUMl' 
for  any  purpose  there  must  be  a  majorit^r  -^ 
subscribed  capital  stock,  or  of  the  tt-  -  ^f^f'^'^t 
sented,  either  in  person  or  ^^j-f^.!^"*^'*'      -°" 
Every  person  acting  thQ-   Cf-Vi^f****    ^^^     ^^     ^^ 
proxy  or  representative,         ]^'^  a  member  there- 
of, or  a  stockholder  havin.,  otock  in  his  own  name 
on  the  stock  books  of  the  corporation  at  least  ten 
days  prior  to  the  election.     Any  vote  or  election 
had  other  than  in  accordance  with  the  provisions 
of  this  article  is  voidable  at  the  instance  of  ab- 
sent or  any  stockholders  or  members,  and  may  be 
set  aside  by  petition  to  the  superior  court  of  the 
county  where  the  same  was  held.     Any  regular 
or  called  meeting  of  the  stockholders  or  members 
may  adjourn  from  day  to  day,  or  from  time  to 
time,  if  for   any   reason  there  is  not   present  a 
majority  of  the  subscribed  stock  or  members,  or 
no  election  had — such  adjournment  and  the  re*» 
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sons  therefor  being  recor<i€ri  in  the  journal    qf 
proceedings  of  the  board  of  directors. 

Elections  May  Be  PoetpoMed. 
C:  O.  Sec.  314.     If  from  any  cause  an  election 

*  appointed  by  law 
it  may  be  held  on 
'dny  aay  tnereaiiei  a&  lo  i..  led  for  in  such  by- 
laws, or  to  which  such  election  may  be  adjourned 
or  ordered  uy  the  directors.  If  an  election  has 
not  been  held  at  the  appointed  time,  and  no  ad- 
journed or  other  meeting  for  the  purpose  has  been 
ordered  by  the  directors,  a.  meeting  may  be  called 
by  the  stockholders  as  provided  in  section  three 
hundred  and  ten. 

Notice  of  Meeting  May  Be  Waived— rHow. 

C.  C.  Sec.  317.  When  all  the  stockholders  or 
members  of  a  corporation  are  present  at  any 
meeting,  however  called  or  notified,  and  sign  a 
written  consent  thereto  on  the  record  of  such 
meeting,  the  doings  of  such  meeting  are  as  valid 
as  if  had  at  a  meeting  legally  called  and  noticed. 


Ptace  of  Meeting. 
^   C.  Sec.  319.     The  meetings  of  the  stockhold- 
'^oard  of  directors  of  a  corporation  must 
otfice  or  principal  place  of  Dusiness. 
Persohw  "  to  Vote. 

Civil  Cou^  p.  418,  supra. 

Civil  Code  '6'±     p.  401,  supra. 

Right  to  Vote  by  Proxy. 

C.  C.  Sec.  307.  All  elections  must  be  by  ballot, 
and  every  stockholder  shall  have  the  right  to  vote 
in  person  or  by  proxy  the  number  of  shares  stand- 
ing in  his  name,  as  provided  in  section  three  hun- 
dred and  twelve  of  this  Code,  for  as  many  persons 
as  there  are  directors  to  be  elected,  or  to  cumu- 
late said  shares  and  give  one  candidate  as  many 
votes  as  the  number  of  directors  multiplied  by 
the  number  of  his  shares  of  stock  shall  equal,  or 
to  distribute  them  on  the  same  principle  among 


4*)  CORPORATIONS. 

as  many  candidates  as  he  shall  think  fit.  In  cor- 
porations having  nc  capital  stock,  each  member 
of  the  corporation  may  cast  as  many  votes  for 
one  director  as  there  are  directors  to  be  elected, 
or  may  distribute  the  same  among  any  or  all  of 
the  candidates.  In  either  case  the  directors  re- 
^  ceiving  the  highest  number  of  votes  shall  be  de- 

ii  clared  elected.    The  provisions  of  this  section,  so 

•  far  as  it  relates  to  cumulative  voting,  shall  not 
b  apply  to  literary,  religious,  scientific^  social,  or 
I  benevolent   societies,   unless   it   shall   be   so  pro- 

•  vided  in  their  by-laws  or  rules. 
» 

•  •  Shares  of  a  Minor,  Insane  or  Deceased  Person. 

«  C.  C.  Sec.  313.     The  shares  of  stock  of  an  es- 

«  tate  of  a  minor,  or  insane  person,  may  be  repre- 

l  sented  by  his  guardian,  and  of  a  deceased  person 

I  by  his  executor  or  administrator. 

^  Shares  of  a  Married  Woman. 

Civil  Code  325,  p.  407,  supra. 

,  Right  to  Cumulate  Votes. 

,,  Const.  Art.  XII,  Sec.  12.     In  all  elections  for  di- 

I  rectors  or  managers  of  corporations,  every  stock- 

•  holder  shall  have  the  right  to  vote,  in  person  or 
by  proxy,  the  number  of  shares  of  stock  owned 

1  by  him  for  as  many  persons  as  there  are  directors 

or  managers  to  be  elected,  or  to  cumulate  said 

!  shares  and  give  one  candidate  as  many  votes  as 

►  the  number  of  directors  multiplied  by  the  number 

•  of  his  shares  of  stock  shall  equal,  or  to  distri- 
1               bute  them,  on  the  same  principle,  among  as  many 

candidates  as  he  shall  think  fit;  and  such  directors 
\  or  managers   shall  not  be   elected  in   any  other 

manner,  except  that  members  of  co-operative  so- 
cieties formed  for  agricultural,  mercantile  and 
manufacturing  purposes,  may  vote  on  all  questions 
affecting  such  societies  in  manner  prescribed  by 
law. 

Civil  Code  307,  p.  419,  supra. 
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The  Grant  of  Powers. 

Statutory  Restrictions  on  the  Grant. 

Fiduciary  Liabilities  of  Directors. 

Liability  for  Money  Misappropriated. 

Liability  for  Property  Wrongfully  Diverted. 

Liability  for  False  Records  or  Reports. 

What   Directors  Are  Liable. 

Powers  to  be  Exercised  by  Organized  Board. 

Time,  Place  and  Notice  of  Meeting. 

By-Laws — How  Adopted. 

Subject-Matter  of  By-Laws. 

Election  of  Directors — Method. 

Election  of  Directors — Time. 

Contesting  Elections. 

Directors — How  Removed. 

The  Grant  of  Powers. 

C.  C.  Sec.  305.  The  corporate  powers,  business, 
and  property  of  all  corporations  formed  under  this 
title  must  be  exercised,  conducted,  and  controlled 
by  a  board  of  not  less  than  five  directors,  to  be 
elected  from  among  the  holders  of  stock ;  or  where 
there  is  no  capital  stock,  then  from  the  members 
of  such  corporations;  except  that  corporations 
formed  or  to  be  formed  for  the  purpose  of  erecting 
and  managing  halls  and  buildings  for  the  meet- 
ings and  accommodation  of  several  lodges  or  so- 
cieties of  any  benevolent  or  charitable  order  or 
organization,  and  in  connection  therewith  the 
leasing  of  stores  and  offices  in  such  building  or 
buildings  for  other  purposes,  the  corporate  pow- 
ers, business,  and  property  thereof  may  be  con- 
ducted, exercised,  and  controlled  by  a  board  of 
not  less  than  five  or  more  than  fifty  directors,  to 
be  chosen  from  among  the  stockholders  of  such 
corporation  or  from  among  the  members  of  sucli 


4S2  CORPORATIONS. 

order  or  organization.  A  majority  of  the  directors 
must  be  in  all  cases  citizens  of  this  state.  Direc- 
tors of  corporations  for  profit  must  be  holders  of 
stock  therein  to  an  amount  to  be  fixed  by  the 
by-laws  of  the  corporation.  Directors  of  all  other 
corporations  must  be  members  thereof.  Unless  a 
quorum  is  present  and  acting  no  business  per- 
formed or  act  done  is  valid  as  against  the  corpora- 
tion. Whenever  a  vacancy  occurs  in  the  office  of 
director,  unless  the  by-laws  of  the  corporation 
otherwise  provide,  such  vacancy  must  be  filled  by 
an  appointee  of  the  board. 

Statutory  Restrictions  on  the  Grant. 

Civil  Code  309,  p.  416,  supra. 

Fiduciary  Liabilities  of  Directors. 

C.  C.  Sec.  2228.  In  all  matters  connected  with 
his  trust,  a  trustee  is  bound  to  act  in  the  highest 
good  faith  toward  his  beneficiary,  and  may  not 
obtain  any  advantage  therein  over  the  latter  bj' 
the  slightest  misrepresentation,  concealment, 
threat,  or  adverse  pressure  of  any  kind. 

C.  C.  Sec.  2229.  A  trustee  may  not  use  or  deal 
with  the  trust  property  for  his  own  profit,  or  for 
any  other  purpose  unconnected  with  the  trust, 
in  any  manner. 

C.  C.  Sec.  2230.  Neither  a  trustee  nor  any  of 
his  agents  may  take  part  in  any  transaction  con- 
cerning the  trust  in  whicu  he  or  for  any  one  for 
whom  he  acts  as  agent  has  an  interest,  present 
or  contingent,  adverse  to  that  of  his  beneficiarj'* 
except  as  follows: 

1.  When  the  beneficiary,  having  capacity  to 
contract,  with  a  full  knowledge  of  the  motives  of 
the  trustee,  and  of  all  other  facts  concerning  the 
transaction  which  might  affect  his  own  decision, 
and  without  cue  use  of  any  infiuence  on  the  part 
of  the  trustee,  permits  him  to  do  so;     *     ♦     *    * 

C.  C.  Sec.  2234.  Every  violation  of  the  provi- 
sions of  the  preceding  sections  of  this  article  is 
a  fraud  against  the  beneficiary  of  the  trust. 
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C.  C.  Sec.  2231.  A  trustee  may  not  use  the 
influence  which  his  position  gives  him  to  obtain 
any  advantage  from  his  beneficiary. 

C.  C,  Sec.  2232.  No  trustee,  so  long  as  he  re- 
mains in  the  trust,  may  undertake  another  trust 
adverse  in  its  nature  to  the  interest  of  his  benefi- 
ciary in  the  subject  of  the  trust,  without  the  con- 
sent of  the  latter. 

C.  C.  Sec.  2239.  A  trustee  is  responsible  for  the 
wrongful  acts  of  a  co-trustee  to  which  he  con- 
sented, or  which,  by  his  negligence,  he  enabled 
the  latter  to  commit,  but  for  no  others. 

Liability  for  Money  Misappropriated. 

Const.  Art.'  XII.,  Sec.  3.  Each  stockholder  of 
a  corporation,  or  joint-stock  association,  shall  be 
individually  and  personally  liable  for  such  pro- 
portion of  all  its  debts  and  liabilities  contracted 
or  incurred  during  the  time  he  was  a  stockholder, 
as  the  amount  of  stock  or  shares  owned  by  him 
bears  to  the  whole  of  the  subscribed  capital  stock, 
or  shares  of  the  corporation  or  association.  The 
directors  or  trustees  of  corporations  and  joint- 
stock  associations  shall  be  jointly  and  severally 
liable  to  the  creditors  and  stockholders  for  all 
moneys  embezzled  or  misappropriated  by  the  offi- 
cers of  such  corporation,  or  joint-stock  associa- 
tion, during  the  teo'm  of  office  of  such  director 
or  trustee. 

C.  C.  Sec.  327.  Any  contract  or  contracts, 
verbal  or  writtea,  hereafter  made  whereby  it  is 
sought  directly  or  indirectly  to  relieve  any  direc- 
tor gr  trustee  of  any  corporation  or  joint-stock 
association  from  any  liability  imposed  by  section 
three  of  article  twelve  of  the  constitution  of  Cali- 
fornia, are  hereby  declared  to  be  and  shall  be  null 
and  void. 

Pen.  C.  Sec.  504.  Every  officer  of  this  state, 
or  of  any  county,  city,  city  and  county,  or  other 
municipal  corporation  or  subdivision  thereof,  and 
every  deputy,  clerk,  or  servant  of  any  such  officer, 
and  every  officer,  director,  trugt^e,  cl^rk,  serva-nti 
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or  agent  of  any  association,  society,  or  corpora- 
tion, (public  or  private)  who  fraudulently  appro- 
priates to  any  use  or  purpose  not  in  the  due  and 
lawful  execution  of  his  trust,  any  property  which 
he  has  in  his  possession  or  under  his  control  by 
virtue  of  his  trust,  or  secretes  it  with  a  fraudu- 
lent intent  to  appropriate  it  to  such  use  or  pur- 
pose, is  guilty  of  embezzlement. 

Liability  for  Property  Wrongfully  Diverted. 

Pen.  C.  Sec.  560.  Every  directors  of  any  stock 
corporation  who  concurs  in  any  vote  or  act  of 
the  directors  of  such  corporation  or  any  of  them, 
by  which  it  is  intended,  either — 

(1)  To  make  any  dividend,  except  from  the  sur- 
plus profits  arising  from  the  business  of  the  cor- 
poration, and  in  the  cases  and  manner  allowed 
by  law;  or, 

(2)  To  divide,  withdraw,  or  in  any  manner,  ex- 
cept as  provided  by  law,  pay  to  the  stockholders, 
or  any  of  them,  any  part  of  the  capital  stock  of 
the  corporation;  or, 

(3)  To  discount  or  receive  any  note  or  other 
evidence  of  debt  in  payment  of  any  installment 
actually  called  in  and  required  to  be  paid,  or  wit' 
the  intent  to  provide  the  means  of  making  sue 
payment;  or, 

(4)  To  receive  or  discount  any  note  or  othe 
evidence  of  debt,  with  the  intent  to  enable  an 
stockholder  to  withdraw  any  part  of  the  mone 
paid  in  by  him,  or  his  stock;  or. 

(5)  To  receive  from  any  other  stock  corpora- 
tion, in  exchange  for  the  shares,  notes,  bonds,  or 
other  evidences  of  debt  of  their  own  corporation, 
shares  of  the  capital  stock  of  such  other  corpora- 
tion, or  notes,  bonds,  or  other  evidences  of  debt 
issued  by  such  other  corporation. 

— is  guilty  of  a  misdemeanor. 
Civil  Code  309,  p.  416,  supra. 

Liability  for  False  Records  or  Reports. 

Pen.  C.  Sec.  563.  Every  director,  oflBcer,  or 
agent  of  any  corporation  or  joint-stoclb:  assocla^ 
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tion,  who  knowingly  receives  or  possessea  him- 
self of  any  property  of  such  corporation  or  asso- 
ciation, otherwise  than  In  payment  of  a  just  de- 
mand, and  who,  with  intent  to  defraud,  omits  to 
malie,  or  to  cause  or  direct  to  be  made,  a  full  und 
,     true   entry   thereof   in  the   boolts   or   accounts   of 
such  corporation  or  association,  and  every  dlrec- 
lor,  officer,  agent,  or  member  of  any  corporation 
or  joint-stock  association  who,  with  intent  to  de- 
fraud, destroys,  alters,  mutilates,  or  falsifies  any 
of  the  boohs,  papers,  writings,  or  securities  be- 
I    longing  to  such  corporation   or    association,    or 
I     makes,  or  concurs  In  making,  any  false  entries,  or 
I    omits,  or  concurs  in  omitting  to  make  any  material 
'     entry  In  any  book  of  accounts,  or  other  record  or 
document  kept  by  such  corporation  or  association, 
is  punishable  by  imprisonment  in  the  state  prison 
not  less  than  three  nor  more  than  ten  years,  or 
by  imprisonment  in  a  county  Jail  not  exceeding 
one  year,  and  a  fine  not  exceeding  five  hundred 
dallaaa.  or  by  both  such  fine  and  Imprisonment, 

Penal  Cod*, CuTienin,  -  officer,     or 

ii«»*MwtT3''™i''°'  -^   aasocia- 

orbMiiii,iVwriii(iBp  K,  publish- 

ai)ii«iB(ui(Bi»iii.,i„  ten  report, 

■wiiMutBffliiMtdiin  pecflniary 

condition,  or  any  mater- 

ial  statemen  untrue    or 

wilfullj  or  fraudulently  exaggerated  report,  pros- 
pectus, account,  statement  of  operations,  values, 
business,  profits,  expenditures,  or  prospects,  or  any 
other  paper  or  document  intended  to  produce  or 
give,  or  having  a  tendency  to  produce  or  give,  the 
shares  of  stock  in  such  corporation  a  greater  value 
or  a  lees  apparent  or  market  value  than  they  real- 
ly poBsesB,  or  refuses  to  make  any  book  or  post 
any  notice  required  by  law,  in  the  manner  required 
by  law,  is  guilty  of  a  felony. 
What  Directors  Are  Liable. 
Pen.  C.  See.  572.    The  term  "director,"  aa  used 
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in  this  chapter,  embraces  any  of  the  persons  hav- 
ing by  law  the  direction  or  management  of  the 
affairs  of  a  corporation,  by  whatever  name  such 
persons  are  described  in  its  charter  or  known  by 
law. 

Pen.  C.  Sec.  568.  Every  director  of  a  corpora- 
tion or  joint-stock  association  is  deemed  to  possess 
such  a  knowledge  of  the  affairs  of  his  corporation 
as  to  enable  him  to  determine  whether  any  act, 
proceeding,  or  omission  of  its  directors  is  a  viola- 
tion of  this  chapter. 

Pen.  C.  Sec.  569.  Every  director  of  a  corpora- 
tion or  joint-stock  association,  who  is  present  at 
a  meeting  of  the  directors  at  which  any  act,  pro- 
ceeding, or  omission  of  such  directors,  in  violation 
of  this  chapter,  occurs,  is  deemed  to  have  con- 
curred therein,  unless  he  at  the  time  causes,  or 
in  writing  requires,  his  dissent  therefrom  to  be 
entered  in  the  minutes  of  the  directors. 

Pen.  C.  Sec.  570.  Every  director  of  a  corpora- 
tion or  joint-stock  association,  although  not  pres- 
ent at  a  meeting  of  the  directors  at  which  any 
act,  proceeding,  or  omission  of  such  directors,  in 
violation  of  this  chapter,  occurs,  is  deemed  to 
have  concurred  therein,  if  the  facts  constituting 
such  violation  appear  on  the  records  or  minutes 
of  the  proceedings  of  the  board  of  directors,  and 
he  remains  a  director  of  the  same  company  for 
six  months  thereafter,  and  does  not  within  that 
time  cause,  or  in  writing  require,  his  dissent  from 
such  illegality  to  be  entered  in  the  minutes  of 
the  directors. 

Pen.  C.  Sec.  571.  It  is  no  defense  to  a  prosecu- 
tion for  a  violation  of  the  provisions  of  this  chap- 
ter, that  the  corporation  was  one  created  by  the 
laws  of  another  state,  government,  or  country,  if 
it  was  one  carrying  on  business  or  keeping  an 
office  therefor  within  this  state. 

Powers  to  be  Exercised  by  Organized  Board. 

Civil  Code  305,  p.  421,  supra. 

C.   C.  Sec.   308.     Immediately  after  their  elec- 
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tion,  the  directors  must  organize  by  the  election 
of  a  president,  who  must  be  one  of  their  number, 
a  secretary,  and  treasurer.  They  must  perform 
the  duties  enjoined  on  them  by  law  and  the  by- 
laws of  the  corporation.  A  majority  of  tne  direc- 
tors is  a  sufficient  number  to  form  a  board  for 
the  transaction  of  business,  and  every  decision  of 
a  majority  of  the  directors  forming  such  board 
made  when  duly  assembled,  is  valid  as  a  corpor- 
ate act. 

Time,  Place  and  Notice  of  Meeting. 

C.  C.  Sec.  320.  When  no  provision  is  made  in 
the  by-laws  for  regular  meetings  of  the  directors 
and  the  mode  of  calling  special  meetings,  all  meet- 
ings must  be  called  by  special  notice  in  writing, 
to  be  given  to  each  director  by  the  secretary,  on 
the  order  of  the  president,  or  if  there  be  none,  on 
the  order  of  two  directors. 

— BM4iflMr8 — How  Adopted. 

c.c.3oi,corporatioi«rirr  i   ^^^^y  corporation  formed  under 
A\V^r''°*y'''«»d'w  i^f^P.**?;     "^  by-laws  for  its  gov- 

^«^ ^^^rtedoBD^  3f  stockholders 

representing  a  majui.c*'*"  mbscribed  cap- 

C.  C  Corporations  in  California,  p.  427." 

HiJSlt:   -^U  *>y-la^«  adopted  must  be  certified  by  a  majorltv  of  the 

■tockholders  or  members,  called  for  that  purpote  bv  the  directors 

^irflI'*n*?7KP''®"°li['«  *^^  V"^^^^  «'  ^^^  subscSbed  srock?  or  by  two 

ttKJf  «J  Jk®  ™e™^>«"-     The  written  assent  of  the  holders  of  twS 

SdIUI  ftork  "Sh^A  hi'  ir"".  '^J^l^^  «^  ^^^  members  tf  the?e  be  nS 
«ipnal  stock,  shall  be  effectual  to  repeal  or  amend  anv  bv-law   nr 

&-u;?tndld?5J*!f.'*T^,  Th^p^werto  replJl  and^Lnd 'the 

TBt^^^^^^^^  ^  Sefi?Ji?5  t^oX  VoJ?5 

^J^''^^'    ^^^  P<*^®''  ^*»en  delegated;  may  bfrevoked  bv  a 

i«^' Whe^nVv.;''//.^*"'*'  ^"^«H"«^  «^  ^^^  sto^ckholders  or  meli- 
S.rfi'K'^"®?®??'^  ^^^  amendment  or  new  by-law  is  adoDted  it 
Jhall  be  cop  ed  In  the  book  of  by-laws  with  tL  original  by-laVs 

Sld^xfiilif S^  ?I'^'k^^^"'  *"^  **^?"  °«t  take  e%e?i  SitS  si 
SKnffiS*'*^.^^"^*^  be  repealed,  the  fact  of  repeal,  with  the 
SSniri.!^®^""^^*  y^*^**  *^®  repeal  was  enacted,  or  written 
!hl^i.^*f  ¥®S'"^*^^^*^  ®**te<*  1»  said  book,  and  until  so  stated 
we  repeal  shall  not  take  effect. 

ROTB— This  change  should  also  be  Inserted  on  naarea  SSA  anil  2fi«  i_ 
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in  this  chapter,  embraces  any  of  the  persons  hav- 
ing by  law  the  direction  or  management  of  the 
affairs  of  a  corporation,  by  whatever  name  such 
persons  are  described  in  its  charter  or  known  by 
law. 

Pen.  C.  Sec.  568.  Every  director  of  a  corpora- 
tion or  joint-stock  association  is  deemed  to  possess 
such  a  knowledge  of  the  affairs  of  his  corporation 
as  to  enable  him  to  determine  whether  any  act, 
proceeding,  or  omission  of  its  directors  is  a  viola- 
tion of  this  chapter. 

Pen.  C.  Sec.  569.  Every  director  of  a  corpora- 
tion or  joint-stock  association,  who  is  present  at 
a  meeting  of  the  directors  at  which  any  act,  pro- 
ceeding, or  omission  of  such  directors,  in  violation 
of  this  chapter,  occurs,  is  deemed  to  have  con- 
curred therein,  unless  he  at  the  time  causes,  or 
in  writing  requires,  his  dissent  therefrom  to  be 
entered  in  the  minutes  of  the  directors. 

Pen.  C.  Sec.  570.  Every  director  of  a  corpora- 
tion or  joint-stock  association,  although  not  pres- 
ent at  a  meeting  of  the  directors  at  which  any 
act,  proceeding,  or  omission  of  such  directors,  in 
violation   of  this   chapter,   occurs.  Is   deemed  to 
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tion,  the  directors  must  organize  by  the  election 
of  a  president,  who  must  be  one  of  their  number, 
a  secretary,  and  treasurer.  They  must  perform 
the  duties  enjoined  on  them  by  law  and  the  by- 
laws of  the  corporation.  A  majority  of  tne  direc- 
tors is  a  suificient  number  to  form  a  board  for 
the  transaction  of  business,  and  every  decision  of 
a  majority  of  the  directors  forming  such  board 
made  when  duly  assembled,  is  valid  as  a  corpor- 
ate act. 

Time,  Place  and  Notice  of  Meeting. 

C.  C.  Sec.  320.  When  no  provision  is  made  in 
the  by-laws  for  regular  meetings  of  the  directors 
and  the  mode  of  calling  special  meetings,  all  meet- 
ings must  be  called  by  special  notice  in  writing, 
to  be  given  to  each  director  by  the  secretary,  on 
the  order  of  the  president,  or  if  there  be  none,  on 

i       the  order  of  two  directors. 

L.  ...BMi4illllp — How  Adopted. 
c.c.3oi,corpop»ti    V^      ^very  corporation  formed  under 

LlneMor''m8y"reT.JlI^*"'°'»*«.I>.«7'      "^  by-laws  for  its  gOV- 

^S»aV        '^""•••^»i««.r^    ""^    constitution 

-       ^  '^*'*^i»»*rtedaa5au  jf  stockholders 

[      representing  a  majai*  .,?'*•  subscribed  cap- 

ital stock,  or  of  a  majority  of  tiit;  ii.  jmbers,  if  there 
is  no  capital  stock,  is  necessary  to  adopt  by-laws, 
if  they  are  adopted  at  a  meeting  called  for  that 
purpose;  and  in  the  event  of  such  meeting  being 
called,  two  weeks'  notice  of  the  same  by'  adver- 
tisement in  some  newspaper  published  in  the 
county  in  which  the  principal  place  of  business 
of  the  corporation  is  located,  or  if  none  is  pub- 
lished therein,  then  in  a  .  paper  published  in  an 
adjoining  county,  must  be  given  by  order  of  the 
acting  president.  The  written  assent  of  the 
holders  of  two  thirds  of  the  stock,  or  of  two  thirds 
of  the  members,  if  there  is  no  capital  stock,  is 
effectual  to  adopt  a  code  of  b^-laws  without  a 
meeting  for  that  purpose. 

C.  C.  Sec.  304.  All  by-laws  adopted  must  be 
certified  by  a  majority  of  the  directors  and  secre- 
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tary  of  the  corporation,  and  copied  in  a  legible 
hand,  in  some  book  kept  in  the  office  of  the  cor- 
poration, to  be  known  as  the  "book  of  by-laws," 
and  the  book  must  then  be  opened  to  the  inspec- 
tion of  the  public  during  office  hours  each  day 
except  holidays.  The  by-laws  may  be  repealed 
or  amended,  or  new  by-laws  may  be  adopted,  at 
the  annual  meeting,  or  at  any  other  meeting  of 
the  stockholders  or  members,  called  for  that  pur- 
pose by  the  directors,  by  a  vote  representing  two 
thirds  of  the  subscribed  stock,  or  by  two  thirds 
of  the  members.  The  written  assent  of  the 
holders  of  two  thirds  of  thei  stock,  or  two  thirds 
of  the  members  if  there  is  no  capital  stock,  is 
effectual  to  repeal  or  amend  any  by-law,  or  to 
adopt  additional  by-laws.  The  power  to  repeal 
and  amend  the  by-laws,  and  adopt  new  by-laws, 
may,  by  a  similar  vote  at  any  such  meeting,  or 
similar  written  assent,  be  delegated  to  the  board 
of  directors.  The  power,  when  delegated,  may 
be  revoked  by  a  similar  vote,  at  any  regular 
meeting  of  the  stockholders  or  members.  When- 
ever any  amendment  or  new  by-law  is  adopted, 
it  must  be  copied  in  the  book  of  by-laws  with 
the  original  by-laws,  and  immediately  after  them. 
If  any  by-law  is  repealed,  the  fact  of  repeal,  with 
the  date  of  the  meeting  at  which  the  repeal  was 
enacted,  or  written  assent  was  filed,  must  be 
stated  in  said  book.  Until  copied  or  stated  as 
hereinbefore  required,  no  by-law,  nor  any  amend- 
ment or  repeal  thereof,  can  be  enforced  against 
any  person,  other  than  the  corporation,  not  hav- 
ing actual  notice  thereof. 

Subject  Matter  of  By-Laws. 

C.  C.  Sec.  303.  A  corporation  may,  by  its  by- 
laws, provide  for:  , 

1.  The  time,  place,  and  manner  of  calling  and 
conducting  its  meetings,  and  may  dispense  with 
notice  of  all  regular  meetings  of  stockholders  or 
directors ; 
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2.  The  number  of  stockholders  or  members 
constituting  a  quorum; 

3.  The  mode  of  voting  by  proxy; 

4.  The  qualifications  and  duties  of  directors, 
and  also  the  time  of  their  annual  election,  and 
the  mode  and  manner  of  giving  notice  thereof; 

5.  The  compensation  and  duties  of  officers; 

6.  The  manner  of  election  and  the  tenure  of 
office  of  all  officers  other  than  the  directors; 

7.  Suitable  penalties  for  violations  of  by-laws, 
not  exceeding,  in  any  case,  one  hundred  dollars 
for  any  one  oftense; 

8.  The  newspaper  in  which  all  notices  of  the 
meetings  of  stockholders  or  board  of  directors, 
notice  of  which  is  required,  must  be  published, 
which  must  be  some  newspaper  published  in  the 
county  where  the  principal  place  of  business  of 
the  corporation  is  located,  or  if  none  is  published 
therein,  then  in  a  newspaper  published  in  an 
adjoining  county;  provided,  that  when  the  by- 
laws prescribe  the  newspaper  in  which  said  pub- 
lication shall  be  made,  if  from  any  cause,  at  the 
time  any  publication  is  desired  to  be  made,  the 
publication  of  such  newspaper  shall  have  ceased, 
the  board  of  directors  may,  by  an  order  entered 
on  the  records  of  the  corporation,  direct  the  pub- 
lication to  be  made  in  some  other  newspaper  pub- 
lished in  the  county,  or  if  none  is  published  there- 
in, then  in  an  adjoining  county. 

Election  of  Directors — Method. 
Civil  Code  318,  p.  417,  supra. 
Civil  Code  290,  p.  376,  supra. 

I      Election  of  Directors. 

C.  C.  Sec.  302.  The  directors  of  a  corporation 
i  must  be  elected  annually  by  the  stockholders  or 
I  members,  and  if  no  provision  is  made  in  the 
by-laws  for  the  time  of  election,  the  election  must 
be  held  on  "the  first  Tuesday  in  June.  Notice  of 
such  election  must  be  given  as  prescribed  in  sec- 
tion three-  hundred  and  one. 
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Civil  Code  312,  p.  418,  supra. 
Civil  Code  314,  p.  419,  supra. 
Civil  Code  307,  p.  419,  supra. 

Contesting   Elections. 

C.  C.  Sec.  315.  Upon  the  application  of  any 
person  or  body  corporate  aggrieved  by  any  elec- 
tion held  by  any  corporate  liody,  the  superior 
court  of  the  county  in  which  such  election  is  held 
must  proceed  forthwith  to  hear  the  allegations 
and  proofs  of  the  parties,  or  otherwise  inquire 
into  the  matters  of  complaint,  and  thereupon  con- 
firm the  election,  order  a  new  one,  or  direct  such 
other  relief  in  the  premises  as  accords  witk  right 
and  Justice.  Upon  filing  the  petition,  and  before 
any  further  proceedings  are  had  under  this  seo- 
tioH,  five  days'  notice  of  the  hearing  must  be 
given,  under  the  direction  of  the  court  or  the 
judge  thereof,  to  the  adverse  party,  or  those  to 
be  affected  thereby. 

Directors — How  Removed. 

C.  C.  Sec.  310.  The  board  of  directors  may 
be  removed  from  office  by  a  vote  of  two  thirds 
of  the  members,  or  of  stockholders  holding  two 
thirds  of  *he  capital  stock,  at  a  general  meeting 
held  after  previous  notice  of  the  time  amd  place, 
and  of  the  intention  to  propose  such  removal. 
Meetings  of  stockholders  for  this  purpose  may  be 
called  by  the  president,  or  by  a  majority  of  the 
directors,  or  by  members  or  stockholders  holding 
at  least  one  half  of  the  votes.  Such  calls  must 
be  in  writing,  and  addressed  to  the  secretary, 
who  must  thereupon  give  notice  of  the  time, 
place,  and  object  of  the  meeting,  and  by  whose 
order  it  is  called.  If  the  secretary  refuses  to 
give  the  notice,  or  if  there  is  none,  the  call  may 
be  addressed  directly  to  the  members  or  stock- 
holders, and  be  served  as  a  notice,  in  which  case 
it  must  specify  the  time  and  place  of  meeting. 
Thoi  notice  must  be  given  in  the  manner  pro- 
tided  in  section  three  hundred  and  one  of  this 
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title,  DnleES  otlier  expruss  provlElon  has 
fflade  therefor  in  the  by-laws.  In  case  the 
of  directors  is  so  removed,  a  new  board  n 
elected  at  the  same  meeting. 


CHAPTER     XVII.— OTHER      OFFICERS 
AGENTS. 
Hew  Ele»!ted  or  Appointed. 
Powers. 

Liability  (or  Misrepresentation. 
Penal  Liability  tor  False  Public  Region 
How  Elected  or  Appointed. 
Civil  Code  308,  p.  426,  supra. 
G.   C,   Sec.   2307.     An   agency   mayi  be   cr 
and  an  authority  may   be  conferred,  by  a 
dent  authorization  or  a  subsequent  ratiflcal 

C.  C.  Sec.  3319.    An  agent  has  authority: 
do  everything  necessary  or  proper  and  usi 
the  ordinary  course  of  business,  for  effectli 
purpose   of   his   agency;    and, 

2.  To  make  a  representation  respectini 
matter  of  fact,  not  including  the  terms  i 
authority,  but  upon  which  his  right  to  us 
authority  depends,  and  the  truth  of  which  c 
be  determined  by  the  use  of  reasonable  dili 
on  the  part  of  the  person  to  whom  the  repre 

Liability  for  Mierepresentation. 

C.  C.  Sec.  316.  Any  officer  of  a  corpo 
who  wilfully  gives  a  certificate,  oi  wilfully  i 
an  official  report,  pubUc  notice,  or  entry  1: 
of  the  records  or  books  of  the  corporation 
eerDlng  the  corporation  or  Its  business,  wh 
false  in  any  material  representation,  shal 
liable  for  all  damages  resulting  therefrom  t 
person  injured  thereby;  and  if  two  or  mor 
cers  unite  or  participate  in  I" 
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any  of  the  acts  herein  designated,  they  shall  be 
jointly  and  severally  liable. 

Penal  Liability  for  False  Public  Reports. 
Pen.  Code  564,  p.  425,  supra. 


CHAPTER  XVIII— BOOKS  AND  RECORDS. 

What  Books  Must  be  Kept. 

Penalty  for  Refusal  to  Allow  Inspection  by 
Stockholders. 

Penalty  for  Hampering  Legislative  Investi- 
gation. 

What  Books  P^iust  Be  Kept. 

Const.  Art.  XII,  Sec.  14.  Every  corporation 
other  than  religious,  educational  or  benevolent, 
organized  or  doing  business  in  this  state,  shall 
have  and  maintain  an  office  or  place  in  this  state 
for  the  transaction  of  its  business,  where  trans- 
fers of  stock  shall  be  made,  and  in  which  shall 
be  kept  for  inspection  by  every  person  having 
an  interest  therein,  and  legislative  committees, 
books  in  which  shall  be  recorded  the  amount  of 
capital  stock  subscribed,  and  by  whom;  the 
names  of  the  owners  of  its  stock;  and  the 
amounts  owned  by  them  respectively;  the  amount 
of  stock  paid  in,  and  by  whom;  the  transfers  of 
stock;  the  amount  of  its  assets  and  liabilities,  and 
the  names  and  place  of  residence  of  its  officers. 

C.  C.  Sec.  377.  All  corporations  for  profit  are 
required  to  keep  a  record  of  all  their  business  trans- 
actions; a  journal  of  all  meetings  of  their  direc- 
tors, members,  or  stockholders,  with  the  time 
and  place  of  holding  the  same,  whether  regular 
or  special,  and  if  special,  its  object,  how  author- 
ized, and  the  notice  thereof  given.  The  record 
must  embrace  every  act  done  or  ordered  to  be 
done;  who  were  present  and  who  absent;  and, 
if  requested  by  any  director,  member,  or  stock- 
holder, the  time  shall  be  noted  when  he  entered 
the  meeting  or  obtained  leave  of  absence  there- 
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from.     On  a  similar  request  the  ayes  anc 
must  be  taken  on  any  proposition/  and  a  r 
thereof  niade.    On  similar  request,  the  prote 
any   director,   member  or   stockholder,     to     -.*iy 
action   or   proposed   action,   must   be   entered   in 
full — all  such  records  to  be  open  to  the  inspec- 
tion  of  any   director,    member,    stockholder     or 
creditor  of  the  corporation. 

C.  C.  Sec.  378.  In  addition  to  the  records  re- 
quired to  be  kept  by  the  preceding  section,  cor- 
porations for  profit  must  keep  a  book,  to  be 
known  as  the  "Stocky and  Transfer  Book,"  in 
which  must  be  kept  a"  record  of  all  stock;  the 
names  of  the  stockholders  or  members  alphabeti- 
cally arranged;  installments  paid  or  unpaid; 
assessments  levied  and  paid  or  unpaid;  a  state- 
ment of  every  alienation,  sale,  or  transfer  of 
stock  made,  the  date  thereof,  and  by  and  to 
whom;  and  all  such  other  records  as  the  by-laws 
prescribe.  Corporations  for  religious  and  benevo- 
lent purposes  »iust  provide  in  their  by-laws  for 
such  records  to  be  kept  as  may  be  necessary. 
Such  stock  and  transfer  book  must  be  kept  open 
to  the  inspection  of  any  stockholder,  member  or 
creditor. 

Penalty  for  Refusal  to  Allow  inspection  by  Stock- 
holders. 
Pen.  C.  Sec.  565.  Every  oflBcer  or  agent  of  any 
corporation,  having  or  keeping  an  office  within 
this  state,  who  has  in  his  custody  or  control  any 
book,  paper,  or  document  of  such  corporation, 
and  who  refuses  to  give  to  a  stockholder  or  mem- 
ber of  such  corporation,  lawfully  demanding,  dur- 
ing office  hours,  to  inspect  or  take  a  copy  of  the 
same,  or  of  any  part  thereof,  a  reasonable  op- 
portunity so  to  do,  is  guilty  of  a  misdemeanor. 

Penalty  for  Hampering   Legislative   Investigation. 

Pen.  C.  Sec.  558.     Every  officer,  agent,  or  clerk 

of  any  corporation,  or  of  any  persons  proposing  to 

organize  a  corporation,  oi*  to  increase  the  capital 
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Stock  of  any  corporation,  who  knowingly  exhibits 
any  false,  forged,  or  altered  book,  paper,  voucher, 
security,  or  other  instrument  of  evidence,  to  any 
public  officer  or  board  authorized  by  law  to  ex- 
amine the  organization  of  such  corporation,  or  to 
investigate  its  aftairs,  or  to  be  allowed  an  in- 
crease of  its  capital,  with  intent  to  deceive  such 
officer  or  board  in  respect  thereto,  is  punishable 
by  imprisonment  in  the  state  prison  not  less  than 
three  nor  more  than  ten  years. 


CHAPTER  XIX.— CREDITORS. 

Unpaid    Subscriptions   to   Stock   a   Fund   for 

Creditors. 

Unpaid  Subscriptions  to  Stock  a  Fund  for  C 
itors. 
C.  C.  P.  Sec.  544.     All  persons  having  in 
possession  or  under  their  control  any  credi 
other  personal  property  belonging  to  the  de 
ant,  or  owing  any  debts  to  the  defendant,  a    .ne 
time  of  service  upon  them  of  a  copy  of  the  writ 
and  notice,  as  provided  in  the  last  two  sections, 
shall   be,   unless  such   property   be   delivered  up 
or  transferred,  or  such  debts  be  paid  to  the  sheriff, 
liable   to   the    plaintift   for   the    amount   of  such 
credit,  property,  or  debts,  until  the  attachment  be 
discharged,    or  any  judgment  recovered  by  him 
be  satisfied. 


STOOKHULDBRS'  LIABILITT.  V6 

STATU- 


from  corpora- 
Idual  liability 
IS  as  may  be 


of  a  corpora- 
iable  for  such 
Ities  contract- 
shares  owned 
bscribed  capl- 
in.    Any  cred- 
tute   Joint    or 
ckholderB,  For 
by  each,  and 
rtaln  the  pro- 
portion of  tte  ciaim  or  debt  for  which  each  de- 
reodant  is  liable,  and  a  several  judgment  muet 
be  rendered   against   each.  In   conformity  there- 
with.    If  an;  stockholder  pays  his  proportion  of 
any  debt  due  from  the  corporation,  incurred  while 
he  was  such  stochhoider,  he  is  relieved  from  any 
further   personal  liability   for  such   debt,  and   if 
an  action  has  been  brought  against  him  upon  such 
debt,  it  must  be  dismissed,  as  to  him,   upon   his 
paying  the  costs,  or  such  propertion  thereof  as 
may  be   properly  chargeable  against  him.     The 
liability  of  each  stockholder  is  determined  by  the 
amount  of  stock  or  shares  owned  by  him  at  the 
time  the  debt  or  liability  was  incurred;  and  such 
liability  is  not  released  by  any  subsequent  trans- 
fer of  stock.     The  term   stockholder,  as  used  in 
thlB  section,  applies  not  only  to  such  persons  ae 
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appear  by  the  books  of  the  corporation  to  be 
such,  but  also  to  every  equitable  owner  of  stock, 
although  the  same  appears  on  the  books  in  the 
name  of  another;  and  also  to  every  person  who 
has  advanced  the  installments  or  purchase  money 
of  stock  in  the  name  of  a  minor,  so  long  as  the 
latter  remains  a  minor;  and  also  to  every  guard- 
ian, or  other  trustee,  who  voluntarily  invests  *iy 
trust  funds  in  the  stock.  Trust  funds  in  the 
hands  of  a  guardian,  or  trustee,  are  not  liable 
under  the  provisions  of  this  section,  by  reason 
of  any  such  investment;  nor  must  the  person  for 
whose  benefit  the  investment  is  made  be  respon- 
sible in  respect  to  the  stock  until  he  becomes 
competent  and  able  to  control  the  same;  but  the 
responsibility  of  the  guardian  or  trustee  making 
the  investment  continues  until  that  period.  Stock 
held  as  collateral  security,  or  by  a  trustee,  or  in 
any  other  representative  capacity,  does  not  make 
the  holder  thereof  a  stockholder  within  the 
meaning  of  this  section,  except  in  the  cases  above 
mentioned,  so  as  to  charge  him  with  any  propor- 
tion of  the  debts  or  liabilities  of  the  corpora- 
tion; but  the  pledgor,  or  person  or  estate  repre- 
sented, is  to  be  deemed  the  stockholder,  as  re- 
spects such  liability.  In  a  corporation  having  no 
capital  stock,  each  member  is  individually  and 
personally  liable  for  an  equal  share  of  its  debts 
and  liabilities,  and  similar  actions  may  be  brought 
against  him,  either  alone  or  jointly  with  other 
members,  to  enforce  such  liability  as  by  this  sec- 
tion may  be  brought  against  one  or  more  stock- 
holders, and  simnar  judgments  may  be  rendered. 
The  liability  of  each  stockholder  of  a  corporation 
formed  under  the  laws  of  any  other  state  or  terri- 
tory of  the  United  States,  or  of  any  foreign  coun- 
try, and  doing  business  within  this  state,  is  the 
same  as  the  liability  of  a  stockholder  of  a  cor- 
poration created  under  the  constitution  and  laws 
of  this  state. 
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Three  Year  Statute  of  Limitation. 

C.  C.  P.  Sec.  359.  This  title  does  not  affect 
actions  against  directors  or  stockholders  of  a 
corporation,  to  recover  a  penalty  or  forfeiture 
imposed,  or  to  enforce  a  liability  created  by  law; 
but  such  actions  must  be  brought  within  three 
years  after  the  discovery  by  the  aggrieved  party 
of  the  facts  upon  which  the  penalty  or  forfeiture 
attached,  or  the  liability  was  created. 
Extent  of  the  Liability — How  Determined. 

Civil  Code  322,  p.  435,  supra. 

Defenses — Payment. 
Civil  Code  322,  p.  435,  supra. 


CHAPTER  XXII.— DB  FACTO  CORPORATIONS. 

How    Created. 

Defacto  Corporation — How  Created. 
Civil  Code  358,  p.  382,  supra. 


CHAPTER  XXIII.— FOREIGN  CORPORATIONS. 

Regulation   in   General. 
Certified  Copy  of  Cnarter  to  be  Filed. 
Obtaining  Jurisdiction  Over  Foreign  Corpor- 
ations. 
Actions  by  Foreign  Corporations. 
Designation  of  Resident-Agent. 
Right  to  Plead  Statutes  of  Limitation. 

Regulation  in  General. 

Const.  Art.  XII.,  Sec.  15.  No  corporation  organ- 
ized outside  the  limits  of  this  state  shall  be  al- 
lowed to  transact  business  within  this  state  on 
more  favorable  conditions  than  are  prescribed  by 
law  to  similar  corporations  organized  under  the 
laws  of  this  state. 

Certified  Copy  of  Charter  to  Be  Filed. 

[Stats.  1901,  Chap.  XCIII,  p.  108,  State  ed.] 
Section    1.     Corporations   organized    under   the 
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laws  of  another  state,  territory,  or  of  a  foreign 
country,  which  are  now  doing  business  in  this 
state,  or  which  shall  hereafter  enter  this  state 
to  do  business,  or  maintain  an  office  in  this  state, 
shall  file  in  the  office  of  the  secretary  of  state 
of  the  state  of  California  a  certified  copy  of  their 
articles  of  incorporation,  or  of  their  charters  or 
of  the  statutes  or  legislative  or  executive  or  gov- 
ernmental act  creating  them  in  cases  where  they 
are  created  by  charters  or  statutes  or  legislative 
or  executive  or  governmental  acts,  and  a  certified 
copy  thereof,  duly  certified  by  the  secretary  of 
state  of  this  state,  in  the  office  of  the  county 
clerk  of  the  county  where  its  principal  place  of 
business  is  located  and  also  where  such  corpora- 
tion owns  property. 

Sec.  2.  For  filing  and  issuing  certified  copy 
as  required  in  section  one  of  this  act,  corpora- 
tions formed  under  the  laws  of  another  state,  or 
of  a  territory,  or  of  a  foreign  country,  shall  pay 
the  same  fees  as  are  paid  by  corporations  formed 
under  the  laws  of  this  state. 

Sec.  3.  Every  foreign  corporation  amenable  to 
the  provisions  of  this  act  which  shall  neglect  or 
fail,  within  ninety  days  from  the  date  of  passage 
of  this  act,  to  comply  with  the  conditions  of  the 
same  as  herein  provided  shall  be  subject  to  a 
fine  of  not  less  than  five  hundred  dollars,  to  be 
recovered  before  any  court  of  competent  juris- 
diction; and  it  is  hereby  made  the  duty  of  the 
secretary  of  state,  as  he  may  be  advised  that 
the  corporations  are  doing  business  in  contraven- 
tion of  this  act,  to  report  the  fact  to  the  governor, 
who  shall  instruct  the  district  attorney  of  the 
county  wherein  such  corporation  has  its  principal 
business,  or  the  attorney-general  of  the  state,  or 
both,  as  soon  as  practicable,  to  institute  proceed- 
ings to  recover  the  fine  herein  provided  for,  and 
the  amount  so  recovered  must  be  paid  into  the 
state  treasury  to  the  credit  of  the  general  fund 
of  the   state;    in   addition  to  which   penalty,  ao 
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foreign  corporation  as  above  defined  Which  shall 
fail  to  comply  with  this  act,  can  maintain  any 
suit  or  action,  either  legal  or  equitable,  in  any  of 
the  courts  of  this  state  upon  any  demand,  whether 
arising  out  of  contract  or  tort,  until  it  has  com- 
plied with  this  act;  provided,  that  any  corpora- 
tion described  in  section  one  of  this  act,  which 
is  now  doing  business  in  this  state,  and  which 
has  complied  with  the  act  in  relation  to  foreign 
corporations,  approved  April  first,  eighteen  hun- 
dred and  seventy-two,  and  an  act  amendatory 
thereof,  approved  March  seventeenth,  eighteen 
hundred  and  ninety-nine  is  exempted  from  the 
provisions  of  this  act. 

Sec.  4.  This  act  shall  take  effect  and  be  in 
force  from  and  after  the  date  of  its  passage. 
Obtaining  Jurisdiction  Over  Foreign  Corporations. 

Civil  Code  404,  p.  383,  supra. 

Actions  by  Foreign  Corporations. 

C.  C.  P.  Sec.  1036.  When  the  plaintiff  in  an 
action  or  special  proceeding  resides  out  of  the 
state,  or  is  a  foreign  corporation,  security  for 
the  costs  and  charges,  which  may  be  awarded 
against  such  plaintiff,  may  be  required  by  the  de- 
fendant. When  required,  all  proceedings  in  the 
action  or  special  proceeding  must  be  stayed  until 
an  undertaking,  executed  by  two  or  more  persons, 
is  filed  with  the  clerk,  to  the  effect  that  they 
will  pay  such  costs  and  charges  as  may  be  award- 
ed against  the  plaintiff  by  judgment,  or  in  the 
progress  of  the  action  or  special  proceeding,  not 
exceeding  the  sum  of  three  hundred  dollars.  A 
new  or  an  additional  undertaking  may  be  ordered 
by  the  court  or  judge,  upon  proof  that  the  original 
undertaking  is  insufficient  security,  and  proceed- 
ings in  the  action  or  special  proceeding  stayed 
until  such  new  or  additional  undertaking  is  exe- 
cuted and  filed. 

Designation  of  Resident-Agent. 

C.  C.  Sec.  405.  Every  corporation  other  than 
those  created  by  or  under  the  laws  of  this  state 


A 


440  CORPORATIONS. 

must,  within  forty  days  from  the  time  it  com- 
mences to  do  business  therein,  file  in  the  office 
of  the  secretary  of  state  a  designation  of  some 
person  residing  within  the  state  upon  whom  pro- 
cess issued  by  authority  of  or  under  any  law  of 
this  state  may  be  served.  A  copy  of  such  designa- 
tion, duly  certified  by  the  secretary  of  state,  is 
sufficient  evidence  of  such  appointment  and  of 
the  due  incorporation  of  such  corporation.  Such 
process  may  be  served  on  the  person  so  desig- 
nated, or,  in  the  event  that  no  such  person  is 
designated,  then  on  the  secretary  of  state,  and 
the  service  is  a  valid  service  on  such  corporation. 

Right  to  Plead  Statutes  of  Limitation. 

C.  C.  Sec.  406.  Every  corporation  which  com- 
plies with  the  provisions  of  this  chapter  is  there- 
after entitled  to  the  benefit  of  the  laws  of  this 
&tate  limiting  the  time  for  the  commencement  of 
civil  actions,  but  no  corporation  not  created  by 
or  under  the  laws  of  this  state  is  entitled  to  the 
benefit  thereof,  nor  can  any  such  corporation 
maintain  or  defend  any  action  or  proceeding  in 
any  court  of  this  state  until  the  corporation  has 
complied  with  the  provisions  of  the  preceding 
section.  In  any  action  or  proceeding  instituted 
against  any  body  styled  as  a  corporation,  but  not 
created  by  nor  under  the  laws  of  this  state,  evi- 
dence that  such  body  has  acted  as  a  corporation, 
or  employed  methods  usually  employed  by  corpo- 
rations, must  be  received  by  the  court  for  the  pur- 
pose of  proving  the  existence  of  such  corpora- 
tion, the  sufficiency  of  such  evidence  to  be  deter- 
mined by  the  court  with  like  effect  as  in  other 
cases.  Every  corporation  which  has  complied 
with  the  laws  then  in  force,  requiring  it  to  make 
and  file  a  designation  of  the  person  upon  whom 
process  against  it  may  be  served,  need  not  make 
or  file  any  further  designation.  Any  designation 
heretofore  or  hereafter  made  may  be  revoked  by 
the  filing  by  the  corporation  with  the  secretary 
of  state  of  a  writing  stating     such     revocation. 
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Within  forty  days  after  the  death  or  removal 
from  the  state  of  any  person  designated  by  the 
corporation,  or  after  the  revocation  of  the  desig- 
nation, the  corporation  must  make  a  new  designa- 
tion, or  be  subject  to  the  provisions  and  penalties 
of  this  chapter. 


Banking  Corporations. 

To  be  Created  Under  General  Laws. 
Can  Elect  to  Have  a  Capital  Stock. 
Disposition  of  Unclaimed  Deposits  at  Disso- 
lution. 
Shares  of  National  Banks  to  be  Taxed. 
How  and  to  Whom  Assessed. 
Loans  of  Savings  Banks — On  What  Made. 
Power  of  Savings  Banks  to  Issue  Certificates 

of  Deposits. 
Power  of  Savings  Banks  to  Take  and  Hold 

Property. 
Rights    and    Liabilities     of    Stockholders    in 

Savings  Banks. 
Married  Women  and  Minors  as  Depositors  in 

Savings  Banks. 
Powers     of    Directors   of   Savings    Banks  to 

Create  Debts  and  Declare  Dividends. 
Definition  of  Phrase  "Create  Debts." 
Directors   of   Savings   Banks   not   to    Borrow 

from  the  Corporation. 
Reserve  Fund  of  Savings  Banks. 
Officer  of  Savings   Banks    Overdrawing    His 

Account,  Guilty  of  a  Felony. 
Annual  Statement  of  Unclaimed  Deposits. 
Stock  and  Transfer  Book  to  be   Kept  Open 

for  Inspection. 

To  Be  Created  Under  General  Laws. 

Const.  Art.  XII,  Sec.  5.  The  legislature  shall 
have  no  power  to  pass  any  act  granting  any 
charter  for  banking  purposes,  but  corporations  or 
associations  may  be  formed  for  such  purposes 
under  general  laws.  No  corporation,  association 
or  individual  shall  issue  or  put  into  circula- 
tion, as  money,  anything  but  the  lawful  mone^  of 
the  United  States. 
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Can  Elect  to  Have  a  Capital  Stock. 

C.  C.  Sec.  300.  Every  corporation  that  has 
been  or  may  be  created  under  the  general  laws  of 
this  state,  doing  a  banking  business  therein,  and 
which  has  no  capital  stock,  may  elect  to  have  a 
capital  stock,  and  may  issue  certificates  of  stock 
therefor  in  the  same  manner  as  corporations 
formed  under  the  provisions  of  chapter  one,  arti- 
cle one,  of  the  Civil  Code,  relating  to  the  forma- 
tion of  corporations:  provided,  that  no  such  cor- 
poration shall  use  or  convert  any  moneys  or  funds 
theretofore  belonging  to  it  or  under  its  control 
into  capital  stock,  but  such  funds  or  moneys  must 
be  held  and  managed  only  for  the  purposes  and  in 
the  manner  for  which  they  were  created.  Befpre 
such  change  is  made,  a  majority  of  the  members 
of  such  corporation  present  at  a  meeting  called 
for  the  purpose  of  considering  the  proposition 
whether  it  is  best  to  have  a  capital  stock,  its 
amount,  and  the  number  of  shares  into  which  it 
shall  be  divided,  must  vote  in  favor  of  having  a 
capital  stock,  fix  the  amount  thereof,  and  the 
number  of  shares  into  which  it  shall  be 
divided.  Notice  of  the  time  and  place  of  holding 
such  meeting  and  its  object  must  be  given  by  the 
president  of  such  corporation  by  publication  in 
some  newspaper  printed  and  published  in  the 
county,  or  city  and  county,  in  which  the  principal 
place  of  business  of  the  corporation  is  situated,  at 
least  once  a  week  for  three  successive  weeks 
prior  to  the  holding  of  the  meeting.  A  copy  of 
the  proceedings  of  this  meeting,  giving  the  num- 
ber of  persons  present,  the  votes  taken,  the  no- 
tice calling  the  meeting  the  proof  of  its  publica- 
tion, the  amount  of  capital  actually  subscribed, 
and  by  whom,  all  duly  certiflea  by  the  president 
and  secretary  of  the  corporation,  must  be  filed  in 
the  offices  of  the  secretary  of  state  and  clerk  of 
the  county  where  the  articles  of  incorporation  are 
filed.  Thereafter  such  corporation  is  possessed 
of  all  the  rights  and  powers,  and  is  subject  to  all 
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the  obligations,  restrictions,  and  limitations,  as  if 
it  had  been  originally  created  with  a  capital  stock. 
And  provided,  further,  that  no  bank  in  this  state 
shall  ever  pay  any  dividend,  upon  so-called 
guaranty  notes  nor  upon  any  stock  except  upon 
the  amount  actually  paid  in  money  into  said  capi- 
tal upon  such  stock,  and  any  payment  made  in 
violation  of  this  provision  shall  render  all  officers 
and  directors  consenting  to  the  same  jointly  and 
severally  liable  to  the  depositors,  to  the  extent 
thereof. 

Disposition  of  Unclaimed  Deposits  at  Dissolution. 
C.  C.  P.  Sec.  1234.  If  the  applicant  is  a  savings 
and  loan  association,  or  engaged  in  the  business 
of  receiving  money  on  deposit,  and  there  is  any 
unclaimed  deposit  or  dividend  in  its  hands  be- 
longing to  a  person  whose  whereabouts  are  un- 
known to  the  trustees,  directors,  or  other  officers 
presenting  the  application,  the  application  must  set 
forth  the  name  of  the  person  making  such  deposit, 
or  entitled  to  such  dividend,  the  time  when  such  de- 
posit was  made  or  dividend  declared,  the  resi- 
dence, if  known,  of  such  person  at  the  time  of 
such  deposit,  the  amount  of  such  deposit  or  divi- 
dend, and  the  fact  that  the  whereabouts  of  such 
person  are  unknown.  The  same  facts  must  be 
stated  in  the  notice  of  the  application  given  by 
the  clerk.  If,  at  any  time  before  the  expiration  of 
the  time  of  publication,  any  person  files  a  claim 
to  such  deposit  or  dividend,  the  court  must,  at 
the  hearing  and  upon  five  days  notice  to  him, 
hear  and  determine  his  claim,  and,  if  such  claim 
is  established,  order  such  money  to  be  paid  to 
him.  All  such  deposits  or  dividends  not  so 
claimed,  or  as  to  which  no  claim  shall  be  estab- 
lished, must,  upon  order  of  the  court,  be  paid  into 
the  state  treasury,  accompanied  with  a  copy  of 
the  order,  which  must  set  forth  the  facts  herein- 
before required  to  be  stated  concerning  such  de- 
posits or  dividends;  and,  upon  production  of  the 
treasurer's   receipt  for  such  payment,  the  court 
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may  proceed  to  declare  the  corporation  dissolved 
as  in  other  cases.  All  unclaimed  deposits  and 
dividends  so  paid  into  the  state  treasury  must  be 
received,  invested,  accounted  for,  and  paid  out, 
in  the  same  manner  and  by  the  same  officers 
as  is  provided  by  law  in  the  case  of  escheated 
estates,  and  in  section  twelve  hundred  and  sev- 
enty-two. 

Dissolution  of  Savings  Banks.  ^ 

An  act  for  the  voluntary  dissolution  of  savings 
banks,  Stats.  1891,  p.  271. 

Shares  of   National   Banks  to  be  Taxed. 

Pol.  C.  Sec.  3609.  The  stockholders  in  every 
national  banking  association  doing  business  in 
this  state,  and  having  its  principal  place  of  busi- 
ness located  in  this  state,  shall  be  assessed  and 
taxed  on  the  value  of  their  shares  of  stock  there- 
in; and  said  shares  shall  be  valued  and  assessed 
as  is  other  property  for  taxation,  and  shall  be 
included  in  the  valuation  of  the  personal  prop- 
erty of  such  stockholders  in  the  assessment  of 
the  taxes  at  the  place,  city,  town,  and  county 
where  such  national  banking  association  is  lo- 
cated, and  not  elsewhere,  whether  the  said  stock- 
holders reside  in  said  place,  city,  town,  or  county, 
or  not;  but  in  the  assessment  of  such  shares,  each 
stockholder  shall  be  allowed  all  the  deductions 
permitted  by  law  to  the  holders  of  moneyed  capi- 
tal in  the  form  of  solvent  credits,  in  the  same 
manner  as  such  deductions  are  allowed  by  the 
provision  of  paragraph  six  of  section  thirty-six 
hundred  and  twenty-nine  of  the  Political  Code 
of  the  State  of  California.  In  making  such  assess- 
ment to  each  stockholder,  there  shall  be  deducted 
from  the  value  of  his  shares  of  stock  such  sum 
as  is  in  the  same  proportion  to  such  value 
as  the  total  value  of  its  real  estate  and 
property  exempt  by  law  from  taxation  bears 
to  the  whole  value  of  all  the  shares  of 
capital  stock  in  said  national  bank.  And  nothing 
herein    shall   be    construed    to    exempt   the    real 
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estate  of  such  national  bank  from  taxation.  And 
the  assessment  and  taxation  of  such  shares  of 
stock  in  said  national  banking  associations  shall 
not  be  at  a  greater  rate  than  is  made  or  assessed 
upon  other  moneyed  capital  in  the  hands  of  in- 
dividual citizens  of  this  state. 

How  and  to  Whom  Assessed. 

Pol.  C.  Sec.  3610.  The  assessor  charged  by  law 
with  the  assessment  of  said  shares  shall,  within 
ten  days  after  he  has  made  such  assessment, 
give  written  notice  to  each  national  banking  asso- 
ciation of  such  assessment  of  the  shares  of  its 
resiJective  shareholders;  and  no  personal  ©r  other 
notice  to  such  shareholders  of  such  assessment 
shall  be  necessary  for  the  purpose  of  this  act. 
And  in  case  the  tax  on  any  such  stock  is  un- 
secured by  real  estate  owned  by  the  holder  of 
such  stock,  then  the  bank  in  which  saitl  stock  is 
held  shall  become  liable  therefor;  and  the  asses- 
sor shall  collect  the  same  from  said  bank,  which 
may  then  charge  the  amount  of  the  tax  so  col- 
lected to  the  account  of  the  stockholder  owning 
such  stock,  and  shall  have  a  lien,  prior  to  all 
other  liens,  on  his  said  stock,  and  the  dividends 
and  earnings  thereof,  for  the  reimbursment  to  it 
of  such  taxes  so  paid. 

Loans  of  Savings  Banks — On  What  Made. 

C.  C.  Sec.  571.  Corporations  organized  for  the 
purpose  of  accumulating  and  loaning  the  funds  of 
their  members,  stockholders,  and  depositors,  may 
loan  and  invest  the  funds  thereof,  receive  de- 
posits of  money,  loan,  invest  and  collect  the  same, 
with  interest,  and  may  repay  depositors  with  or 
without  interest.  No  such  corporation  must  loan 
money,  except  on  adequate  security  on  real  or 
personal  property,  and  such  loan  must  not  be  for  a 
longer  period  than  ten  years. 

Power  to  Issue  Certificates  of  Deposit. 

C.  C.  Sec.  576.  Savings  and  loan  corporations 
may  issue  general  certificates  of  deposit,  whidi 
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are  transferable,  as  in  other  cases,  by  indorse- 
ment and  delivery;  may  issue,  when  requested 
by  the  depositor,  special  certificates,  acknowl- 
edging the  deposit  by  the  person  therein  named 
of  a  specified  sum  of  money,  and  expressly  pro- 
viding on  the  face  of  such  certificate  that  the 
sum  so  deposited  and  therein  named  may  be 
transferred  only  on  the  books  of  the  corporation; 
payment  thereafter  made  by  the  corporation  to 
the  depositor  named  in  such  certificate,  or  to  his 
assignee  named  upon  the  books  of  the  corpora- 
tion, or,  in  case  of  death,  to  the  legal  representa- 
tive of  suoh  person,  of  the  sum  for  which  such 
special  certificate  was  issued,  discharges  the  cor- 
poration from  all  further  liability  on  account  of 
the  money  so  paid. 

C.  C.  Sec.  5'?9.  Receiving  deposits,  issuing 
certificates  of  deposit,  checks  and  bills  of  ex- 
change, and  the  like,  in  the  transaction  of  the 
business  of  savings  and  loan  corporations,  must 
not  be  construed  to  be  the  creation  of  debts  within 
the  meaning  of  the  phrase  "create  debts,'  in  sec- 
tion 309. 

Power  to  Take  and   Hold  Property. 

C.  C.  Sec.  574.  Savings  and  loan  corporations 
may  purchase,  hold,  and  convey  real  and  per- 
sonal property,  as  follows: 

1.  The  lot  and  building  in  which  the  business 
of  the  corporation  is  carried  on,  the  cost  of  which 
must  not  exceed  one  hundred  thousand  dollars; 
except,  on  a  vote  of  two-thirds  of  the  stockholders, 
the  corporation  may  increase  the  sum  to  an 
amount  not  exceeding  two  hundred  and  fifty 
thousand  dollars; 

2.  Such  as  may  have  been  mortgaged,  pledged, 
or  conveyed  to  it  in  trust,  for  its  benefit  in  good 
faith,  for  money  loaned  in  pursuance  of  the  regu- 
lar business  of  the  corporation; 

3.  Such  as  may  have  been  purchased  at  sales 
under  pledges,  mortgages,  or  deeds  of  trust,  made 
for  its  benefit,  for  mo»ey  bo  loaned,  and  such  as 
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may  be  conveyed   to   it  by   borrowers  in  satis- 
faction and  discharge  of  loans  made  thereon; 

4.  No  such  corporation  must  purchase,  hold,  or 
convey  real  estate  in  any  other  case  or  for  any  other 
purpose;  and  all  real  estate  described  in  subdivis- 
ion three  of  this  section  must  be  sold  by  the  cor- 
poration within  ten  years  after  the  title  thereto 
is  vested  in  it  by  purchase  or  otherwise; 

5.  No  such  corporation  must  purchase,  own, 
or  sell  personal  property,  except  such  as  may  be 
requisite  for  its  immediate  accommodation,  for  the 
convenient  transaction  of  its  business,  mortgages 
on  real  estate,  bonds,  securities,  or  evidences  of 
indebtedness,  public  or  private,  gold  and  silver 
bullion,  and  United  States  mint  certificates  of 
ascertained  value,  and  evidences  of  debt  issued  by 
the  United  States; 

6.  No  such  corporation  must  purchase,  hold,  or 
convey  bonds,  securities,  or  evidences  of  debt, 
public  or  private,  except  bonds  of  the  United 
States,  of  the  state  of  California,  and  of  the 
counties,  cities,  or  towns,  unless  such  corporation 
has  a  capital  stock  or  reserved  fund  paid  in,  of  not 
less  than  three  hundred  thousand  dollars. 

Rights  and  Liabilities  of  Stockliolders. 

C.  C.  Sec.  572.  When  savings  and  loan  cor- 
porations have  a  capital  stock  specified  in  their 
articles  of  incorporation  certificates  of  the  owner- 
ship of  shares  may  be  issued;  and  the  rights  and 
privileges  to  be  accorded  to,  and  the  obligations 
to  be  imposed  upon,  such  capital  stock  as  distinct 
from  those  of  depositors,  must  be  fixed  and  de- 
fined, either  in  the  articles  of  incorporation  or  in 
the   by-laws. 

Married    Women    and    IVIinors    as    Depositors  in 
Savings  Banks. 

C.  C.  Sec.  575.  Married  women  and  minors  may, 
in  their  own  right,  make  and  draw  deposits  and 
^raw  dividends,  and  give  valid  receipts  therefor. 
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Power  of  Directors  to  Create  Debts  and  Declare 
Dividends. 
C.  C*  Sec.  573.  The  directors  of  savings  and 
loan  corporations  may,  at  such  times  and  in  such 
manner  as  the  by-laws  prescribe,  declare  and  pay 
dividends  of  so  much  of  the  prc^fits  of  the  corpora- 
tion, and  of  the  interest  arising  from  the  capital 
stock  and  deposits,  as  may  be  appropriated  for 
that  purpose  under  the  by-laws  or  under  their 
agreements  with  depositors.  The  directors  must 
not  contract  any  debt  or  liability  against  the 
corporation  for  any  purpose  whatever,  except  for 
deposits.  The  capital  stock  and  the  assets  of  the 
corporation  are  a  security  to  depositors  and  stock- 
holders, depositors  having  the  priority  of  security 
over  the  stockholders,  but  the  by-laws  may  pro- 
vide that  the  same  security  shall  extend  to  de- 
posits made  by  stockholders. 

Definition  of  phrase  ''Create  Debts." 
Civil  Code  579,  p.  447,  supra. 

Directors  Not  to  Borrow  From  tlie  Corporation. 
C.  C.  Sec.  578.  No  director  or  officer  of  any 
savings  and  loan  corporation  must,  4([rectly  or 
indirectly,  for  himself  or  as  the  partner  or  agent 
of  others,  borrow  any  of  the  deposits  or  other 
funds  of  such  corporation,  nor  must  he  become 
an  indorser  or  surety  for  loans  to  others,  nor 
in  any  manner  be  obligor  for  moneys  borrowed 
of  or  loaned  by  such  corporation.  The  office  of 
any  director  or  officer  who  acts  in  contravention 
of  the  provisions  of  this  section  immediately 
thereupon  becomes  vacant. 

Reserve  Fund  of  Savings  Banks. 

C.  C.  Sec.  577.  Savings  and  loan  corporations 
may  prescribe  by  their  by-laws  the  time  and  con- 
ditions on  which  repayment  is  to  be  made  to 
depositors;  but  whenever  there  is  any  call  by 
depositors  for  repayment  of  a  greater  amount 
than  the  corporation  may  have  disposable  for 
that    purpose,    the   directors   or   officers    thereof 


460  CORrORATIONS. 

must  not  make  any  new  loans  or  investments 
of  the  funds  of  the  depositors,  or  of  the  earnings 
thereof,  until  such  excess  of  call  has  ceased.  The 
directors  of  any  such  corporation  having  no  capi- 
tal stock  must  retain,  on  each  dividend  day,  at 
least  five  per  cent  of  the  net  profits  of  the  cor- 
poration, to  constitute  a  reserve  fund,  which  must 
be  invested  in  the  same  manner  as  other  funds 
of  the  corporation,  and  must  be  used  toward  pay- 
ing any  losses  which  the  corporation  may  sustain 
in  pursuing  its  lawful  business.  The  corporation 
may  provide  by  its  by-laws  for  the  disposal  of  any 
excess  in  the  reserve  fund  over  one  hundred 
thousand  dollars,  and  the  final  disposal,  upon  the 
dissolution  of  the  corporation,  of  the  reserve  fund, 
or  of  the  remainder  ther9of,  after  payment  of 
losses. 

Officer    of    Savings    '\L'tJ|s  Overdrawing    His   Ac- 
count, Guilty  o      ^!^J!^^^  ■ 

Pen.  C.  Sec.  561.  ^^^^^''^'^mantmrT^ 

clerk  of  any  savings  banK,   wnv^  i.. ^., 

draws  his  account  with  such  bank,  and  thereby 
wrongfully  obtains  the  money,  note,  or  funds  of 
such  ba^,  is  guilty  of  a  felony. 
Annual  statement  of  Unclaimed  Deposits. 

C.  C.  Sec.  580.  The  president  of  every  savings 
bank,  savings  and  loan  society,  and  every  other 
bank,  depository,  society,  or  institution  in  which 
deposits  of  money  are  made,  whether  any  interest 
or  dividend  is  paid,  or  agreed  to  be  paid,  thereon 
or  not,  must,  within  fifteen  days  after  the  first 
day  of  January  of  every  odd-numbered  year,  re- 
turn to  the  board  of  bank  commissioners  a  sworn 
statement  showing  the  amount  placed  to  his 
credit,  the  last  known  place  of  residence 
or  postoflice  address,  and  the  fact  of  death, 
if  known  to  such  president,  of  every  de- 
positor who  has  not  made  a  deposit  there- 
in or  withdrawn  therefrom  any  part  of  his  de- 
posit, or  any  part  of  the  interest  or  diyldends 
thereon,  for  a  period  of  more  than  ten  years  nszl 
preceding.     Such  president  must  give  notice  of 


BANKING.  461 

these  deposits  in  one  or  more  newspapers   pub- 
I  lished  in  or   nearest  the  town,  city,  or  city  and 
i  county  where  such  bank,  society,  or  other  insti- 
tion  is  situated  or  has  its  principal  place  of  busi- 
!  ness,  at   least  once  a  week   for   four  successive 
weeks,  the   cost  of  such  publication  to  be  paid 
pro  rata  out  of  such  unclaimed   deposits.     This 
section  does  not  apply  to  any  deposit  made  by 
'  or  in  the  name  of  a  person  known  to  the  presi- 
dent to  be  living,  and  which,  with  the  accumula- 
tion thereon,  is  less  than  fifty  dollars,     ihe  boara 
i  of  bank  commissioners  must  incorporate  in  their 
,  subsequent  report  each  return  made  to  them  as 
I  provided  in  this  section.    Any  president  oi  either 
I  of  the  institutions  mentioned  in  this  section  who 
I  neglects  or  refuses  to  make  the  sworn  statement 
required  thereby  is  guilty  of  a  misdemeanor. 

*   *♦*-'  Transfer   Book  to   Be    Kept   Open  for 

ion. 
.^.  321.  Every  corporation  doing  a  bank- 
ing business  in  this  state  must  keep  in  its  office, 
in  a  place  accessible  to  the  stockholders,  depos- 
itors and  creditors  thereof,  and  for  their  use,  a 
book  containing  a  list  of  all  stockholders  in  such 
corporation,  and  the  number  of  shares  of  stock 
held  by  each;  and  every  such  corporation  must 
keep  posted  in  its  office,  in  a  conspicuous  place, 
accessible  to  the  public  generally,  a  notice,  signed 
by  the  president  or  secretary,  showing:  First, 
the  names  of  the  directors  of  such  corporation; 
Second,  the  number  and  value  of  shares  of  stock 
held  by  each  director.  The  entries  on  such  book, 
and  such  notice  shall  be  made  and  posted  within 
twenty-four  hours  after  any  transfer  of  stock,  and 
shall  be  conclusive  evidence  against  each  director 
and  stockholder*  of  the  number  of  shares  of  stock 
held  by  each.  The  provisions  of  this  section  shall 
apply  to  all  banking  corporations,  formed  or  exist- 
ing before  twelve  o'clock  noon  of  the  day  on 
which  this  code  took  effect,  as  well  as  to  those 
formed  after  such  time. 


Benevolent    Associa tions. 

Not  Subject  to  the  Insurance  Laws  of  the 
State. 

How  Created. 

Articles  of  Incorporation — What  to  Contain. 

Power  to  Take  and  Hold  Property. 

Power  to  Alienate  Real  Property. 

Rights  of  Members  Admitted  After  Incorpor- 
ation. 

Rights  of  Membership  Not  Transferable. 

Powers  of  Directors. 

Election  and  Removal  of  Directors. 

Books  and  Reports. 

Not  Subject  to  the  Insurance  Laws  of  the  State. 
C.C.  Sec.  451.  All  associations  or  secret  orders, 
and  other  benevolent  or  fraternal  co-operative  so- 
cieties, incorporated  or  orangized  for  the  purpose 
of  mutual  protection  and  relief  of  its  members, 
and  for  the  payment  of  stipulated  sums  of  money 
to  its  members,  or  to  the  family  of  deceased  mem- 
bers, and  not  for  profit,  are  declared  not  to  be 
insurance  companies  in  the  sense  and  meaning  of 
the  insurance  laws  of  this  state,  and  are  exempt 
from  the  provisions  of  all  existing  insurance  laws 
of  this  state. 

How  Created. 

C.  C.  Sec.  593.  Any  number  of  persons  asso- 
ciated together  for  any  purpose,  where  pecuniar} 
profit  is  not  their  object,  and  for  which  individ- 
uals may  lawfully  associate  themselves,  may,  in 
accordance  with  the  rules,  regulations,  or  disci- 
pline of  such  association,  elect  directors,  the 
number  thereof  to  be  not  less  than  five  nor  more 
than  eleven,  and  may  incorporate  themselves  as 
provided  in  tnis  title.     LSec.  593-607  C.  C] 
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Articles  of  Incorporation — What  to  Contain. 

C.  C.  Sec.  594.  In  addition  to  the  requirements 
of  section  290  [C.  C]  the  articles  of  incorporation  of 
any  association  mentioned  in  the  preceding  section 
must  set  forth  the  holding  of  the  election  for  di- 
rectors, the  time  and  place  where  the  same  was 
held,  that  a  majority  of  the  members  of  such 
association  were  present  and  voted  at  such  elec- 
tion, and  the  result  thereof;  which  facts  must 
be  verified  by  the  officers  conducting  the  election. 

Civil  Code  290,  p.  376,  supra. 

Power  to  Take  and  Hold  Property. 

C.   C.   Sec.    596.     In   addition   to   that   provided 
for   in   the    preceding   section,    friendly    societies 
and  pioneer  associations  may  hold  such  real  es- 
tate as  may  be  necessary  to  carry  out  their  char- 
itable purposes,  or  for  the  establishment  and  en- 
dowment   of    institutions    of    learning    connected 
therewith.     In   case  any  such  corporation  is  the 
owner,  by   donation  or  purchase,  of  more   lands 
than  herein  or  in  the  preceding  section  provided 
!  for,  such  surplus  must  be  sold  and  conveyed  by 
'  the  corporation  within  five  years  after  its  acquisi- 
I  tion.     Such  sale  may  be  made  without  the  order 
or   decree    of   the    superior    court,  as    hereinafter 
provided. 
I      C.  C.  Sec.  595.     All  such  corporations  may  hold 
;  all  the  property  of  the  association  owned  prior 
!  to   incorporation   or   acquired   thereafter   in    any 
manner,  and  transact  all  business  relative  there- 
I  to;    but  no   such   corporation  must  own  or   hold 
more  real  estate  than  may  be  necessary  for  the 
business  and  objects  of  the  association  and  pro- 
viding burial   ground   for  its   deceased   members, 
[  not  to  exceed  six  whole  lots  in  any  city  or  town, 
nor  more  than  twenty  acres  in  the  country;   the 
'  annual  increase,  income,  or  profit  whereof  must 
:  not  exceed  fifty  thousand  dollars.    Any  such  cor- 
poration   now    or   hereafter    having,    and    having 
!  had    continuously   for   the   next   preceding   three 
years,  the  care,  custody,  control,  and  maintenance 
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each  year  upon  an  annual  average  of  not  less 
thisin  one  hundred  orphans,  half-orphans,  and  in- 
digent minor  children  at  any  one  orphan  asylum, 
is  entitled  and  allowed  to  own  and  possess 
any  number  of  acres,  not  exceeding  one  hundred 
and  sixty,  of  land  in  the  country,  outside  of 
any  incorporated  city  or  town,  the  annual 
income  or  profit  of  which  does  not  exceed  fifty 
thousand  dollars.  Such  orphan  asylum  must  be 
situated  on  such  lands.  The  limitations  herein 
provided  for  do  not  apply  to  corporations  formed, 
or  to  be  formed,  under  section  six  hundred  and 
two,  when  the  land  is  held  or  used  for  churches, 
hospitals,  schools,  colleges,  orphan  asylums,  par- 
sonages, or  cemetery  purposes,  or  to  cor- 
poration organized  other  than  for  profit, 
when  the  land  is  timber  land,  and  not  ex- 
ceeding one  hundred  and  sixty  acres  in  extent, 
and  is  held  or  used  for  the  purposes  of  the  or- 
ganization,, in  which  case  said  land  shall  be  sub- 
ject to  all  laws  regulating  the  preservation  of 
forests. 

Power  to  Alienate  Real  Property. 

C.  C.  Sec.  598.  Corporations  of  the  character 
mentioned  in  section  593  may  mortgage  or  sell 
the  real  property  held  by  them,  and  may  secure 
the  payment  of  indebtedness  by  deed  of  trust  or 
mortgage  upon  tneir  real  property,  upon  obtaining 
an  order  for  that  purpose  from  the  superior  court 
held  in  the  county  in  which  the  property  is  situ- 
ated. The  corporations  above  mentioned  may  also 
issue  bondp,  payable  at  any  time  within  twenty 
years,  as  evidence  of  the  indebtedness  secured  ■ 
by  mortgage  or  deed  of  trust.  Before  making 
the  order,  proof  must  be  made  to  the  satisfaction 
of  the  court  that  notice  of  the  application  for  , 
leave  to  sell  or  mortgage  or  execute  a  deed  of 
trust  has  been  given  by. publication  in  such  man- 
mer  and  for  such  time  as  the  court  or  the  judge 
has  directed,  and  that  it  is  to  the  interest  of 
the  corporation  that  leave  should  be  granted  as 
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prayed  for.  The  application  must  be  made  by 
petition,  and  any  member  of  the  corporation  may 
oppose  the  granting  of  the  order  by  affidavit  or 
otherwise.  Bilt  nothing  herein  contained  shall 
prohibit  or  prevent  the  trustees  or  directors  of 
such  corporation,  under  such  rules  and  regula- 
tions as  they  may  adopt  from  disposing  of  burial 
plots  situated  in  grounds  of  such  corporation 
dedicated  for  burial  purposes,  without  making 
such  application  to  or  obtaining  an  order  from 
court. 

Rights  of  Members  Admitted  After  Incorporation. 
C.  C.  Sec.  600.  Members  admitted  after  incor- 
poration have  all  the  rights  and  privileges,  and 
are  subject  to  the  same  responsibilities,  as  mem- 
bers of  the  association  prior  thereto. 

Rights  of  l^embership  Not  Transferable. 

C.  C.  Sec.  601.  No  member,  or  his  legal  repre- 
sentative, must  dispose  of  or  transfer  any  right 
or  privilege  conferred  on  him  by  reason  of  his 
membership  of  such  corporation,  or  be  deprived 
thereof,  except  as  herein  provided. 
Powers  of  Directors. 

Civil   Code  305,  p.   421,   supra. 

Election  and  Removal  of  Directors. 
Civil  Code  290,  p.  376,  supra. 
Civil  Code  305,  p.  421,  supra. 
Civil  Code  307,  p.  419,  supra. 

Books  and  Reports. 

Constition,  Art.  XII,  Sec.  14,  p.  432,  supra. 

C.  C.  Sec.  597.  The  directors  must  annually 
make  a  full  report  of  all  property,  real  and  per- 
sonal, held  by  such  corporation  or  by  them  in 
trust  for  such  corporation,  and  of  the  condition 
thereof,  to  the  members  of  the  association  for 
which  they  are  acting. 


BHdge,Wharf,  Chute,  Pier  and  Fer- 
ry Corporations. 

Forfeiture  of  Charter  (or  Failure  to  CDinuKiu 

Business. 
Power  to  Take  Tolls. 

Annual  Reports  to  be  Made  and  Published, 
Forfeiture  of  Charter  for   Failure    to    Commence 
Business. 
C.  C.  Sec.  529.     Every  such  corporation  ceases 
to  be  a  body  corporate: 

1,  If,  within  six  months  from  filing  Its  articles 
of  incorporation,  it  has  not  obtained  such  authority 
from  the  board  of  supervisors,  or  other  govern- 
ing body  having  authority  in  that  behalf;  and  If, 
within  one  year  thereafter.  It  has  not  commenced 
the  construction  of  the  bridge,  wharf,  thute,  or  j 
pier,  and  actually  expended  thereon  at  least  ten  j 
per  cent,  of  tlie  capita!  stock  of  the  corpoi-ation;  1 

2.  If,  within  three  years 
cles  of  Incorporation,  the  brit 
pier   Is   not   completed; 

a.  If,  when  the  bridge,  wh 
the  corporation  is  destroyed 
structed  and  ready  for  use 
thereafter; 

4,  If  the  ferry  of  any  sue 
in  running  order  within  thn 
thority  is  obtained  to  establ 
time  thereafter  It  ceases  fo 
secutively  to  pej-form  the  du 
Power  to  Take  Tolls. 

C.  C.  Sec.  528.  No  corpora 
or  take  tolls  on,  u  bridge, 
or  pier  until  authority  is  gra 
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supervisors,  or  other  governing  body  having  au- 
thority in  that  behalf. 

Annual  Reports  to  Be  Made  and  Published. 

C.  C.  Sec.  530.  The  president  and  secretary  of 
every  bridge,  ferry,  wharf,  chute,  or  pier  corpo- 
ration must  annually,  under  oath,  report  to  the 
board  of  supervisors,  or  other  governing  body 
having  authority  in  that  behalf,  of  the  county  in 
which  the  articles  of  incorporation  are  filed: 

1.  The  cost  of  constructing  and  providing  all 
necessary  appendages  and  appurtenances  for  its 

ridge,  ferry,  wharf,  chute,  or  pier; 

2.  The  amount  of  all  moneys  expended  there- 
on, since  its  construction,  for  repairs  and  inci- 
dental expenses; 

3.  The  amount  of  its  capital  stock,  how  much 
paid  in,  and  how  much  actually  expended  thereof; 

4.  The  amount  received  during  the  year  for 
tolls,  and  from  all  other  sources,  stating  each 
separately; 

5.  The  amount  of  dividends  made,  and  the 
indebtedness  of  the  corporation,  specifying  for 
what  it  was  incurred; 

6.  Such  other  facts  and  particulars  respecting 
the  business  of  the  corporation  as  the  board  of 
supervisors  or  other  governing  body  having  au- 
thority in  that  behalf  may  require. 

This  report  ihe  president  and  secretary  must 
cause  to  be  published  for  four  weeks  in  a  daily 
newspaper  published  nearest  the  bridge,  ferry, 
wharf,  pier,  or  chute,  if  required  by  order  of  the 
board  of  supervisors  or  other  governing  body 
having  authority  in  that  behalf.  A  failure  to 
make  such  report  subjects  the  corporation  to  a 
penalty  of  two  hundred  dollars,  and  for  every 
««^rTnitted  to  elapse  after  such  failure  an 
'^^^  of  fifty  dollars,  payable  in 
from  which  the  author- 
was    derived.     All    such 


■ 
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cases  must  be  reported  by  the  board  of  super- 
visors, or  other  governing  body  having  authority 
iUr  that  behalf,  to  the  district  attorney  or  city 
attorney,  who  must  commence  an  action  tnerefor. 


Mutual    Building   and   Loan  Asso- 
ciations. 

Phrase  ''Bunding  and  Loan  Association"  De- 
fined. 

Articles  of  Incorporation — What  to  Contain. 

Reorganization  Under  the  Codes. 

Banls:  Commissioners  Have  Jurisdiction  Over. 

LfOans — How   Made. 

Loans — How  Secured. 

Power  to  Borrow. 

Power  to  Acquire  Real  Estate. 

Capital  Stock  to  Be  Paid  in  in  Series. 

Shareholders — Who  Can  Be. 

Free  Shares — How  Retired. 

Payment  of  Matured  Shares. 

Delinquent  Shares. 

Profits  and  Losses  to  Be  Apportioned. 

By-Laws — ^What  to  Contain. 

Annual  Reports  to  the  Bank  Commissioners. 

Regulation  of  Foreign  Building  and  Loan  Cor- 
porations. 

Phrase  ''Building  and  Loan  Association''  Defined. 

C.  C.  Sec.  648.  The  name  "building  and  loan 
association/'  as  used  in  this  act,  shall  include 
all  corporations,  societies,  or  organizations  or  as- 
sociations doing  a  savings  and  loan  or  invest- 
ment business  on  the  building-society  plan,  viz: 
loaning  its  funds  to  its  members  or  its  share- 
holders, and  whether' issuing  certificates  of  stock 
which  mature  at  a  time  fixed  in  advance  or  not. 

Articles  of  Incorporation — What  to  Contain. 

C.  C.  Sec.  633.  Corporations  may  be  formed 
subject  to  the  provisions  of  this  title,  and  with 
all  the  rights,  duties,  and  powers  herein  specified. 
Such  corporations  shall  be  known  as  mutual  build- 
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ing  and  loan  associations,  and  the  words  "mutual 
building  and  loan  association"  shall  form  part  of 
the  name  of  every  such  corporation.  The  articles 
of  incorporation,  in  setting  forth  the  purposes  for 
which  the  corporation  is  formed,  shall  state  that 
it  is  formed  to  encourage  industry,  frugality,  home 
building,  and  savings  among  the  stockholders; 
the  accumulation  of  savings;  the  loaning  to  its 
stockholders .  of  the  funds  so  accumulated,  with 
the  profits  and  earnings;  and  the  repayment  to 
each  stockholder  of  his  savings  and  profits,  when 
they  have  accumulated  to  a  certain  sum,  or  at 
any  time  when  he  shall  desire  the  same,  as  pro- 
vided in  the  by-laws,  or  when  the  corporation 
shall  desire  to  repay  the  same;  and  shall  also 
state  that  it  is  formed  for  all  the  purposes  speci- 
fied in  this  title. 

Reorganization  Under  the  Codes. 

C.  C.  Sec.  646.  Any  building  and  loan  associa- 
tion, now  existing  and  heretofore  incorporated, 
desiring  to  continue  its  existence  under  the  pro- 
visions of  this  title,  may  do  so  if  the  holders 
of  a  majority  of  the  stock,  at  their  regular  animal 
meeting,  or  at  a  special  meeting  of  the  stock- 
holders called  for  that  purpose,  shall  so  elect. 
The  notice  of  the  meeting,  whether  regular  or 
special,  shall  state  as  one  of  the  objects  of  the 
meeting  to  vote  on  the  question  whether  the  cor- 
poration shall  continue  its  existence  under  the 
provisions  of  this  title;  and  the  notice  of  meet- 
ing shall  be  published  as  required  by  section  three 
hundred  and  one;  and,  in  addition  thereto  a  simi- 
lar notice  shall  be  mailed  to  each  stockholder  at 
his  postoffiee  address.  Within  thirty  days  after 
the  holders  of  a  majority  of  the  stock  at  any  such 
meeting  have  voted  to  continue  the  existence  of 
the  corporation  under  the  provisions  of  this  titl^. 
the  secretary  of  the  corporation  shall,  under  oath, 
make  and  subscribe,  as  such  secretary,  a  certifi- 
cate, in  writing,  stating  the  calling  of  such  meet- 
ing, the  fact  that  the  holders  of  a  majority  of  the 
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stock  voted  to  continue  the  existence  of  the  cor- 
poration under  this  title,  which  shall  be  filed  in 
the  ofiice  of  the  county  clerk  in  which  its  original 
articles  of  incorporation  have  been  filed,  and 
shall  file  in  the  ofiice  of  the  secretary  of  state 
a  certified  copy  thereof,  according  to  the  provi- 
sions of  section  two  hundred  and  ninety-six;  and 
the  secretary  of  state  shall  issue  his  usual  certifi- 
cate, as  provided  in  said  section.  Thereupon, 
such  corporation  shall  be  subject  to  all  the  provi- 
sions of  this  title,  as  though  originally  incorpor- 
ated under  the  provisions  hereof,  except  that  no 
change  in  its  name  or  amount  of  capital  stock 
shall  be  made;  but  the  name  shall  be  the  same 
as  contained  in  the  original  articles. 

Bank  Commissioners  Have  Jurisdiction  Over. 

C.  C,  Sec.  647.  All  corpor^ions  doing  the 
business  of  building  and  loan  associations  in  this 
state  shall  be  subject  to  the  provisions  of  this 
title  relating  to  the  bank  commissioners.  [Sec. 
644.1 


Loans — How  IVIade. 

C.  C.  Sec.  637.  The  moneys  in  the  hands  of 
the  treasurer,  and  such  sums  as  may  be  borrowed 
by  the  corporation  for  the  purpose,  shall  be 
loaned  out  in  open  meeting  to  the  member  who 
shall  bid  the  highest  premium,  or  may  be  loaned 
at  such  premium  as  may  be  fixed  from  time  to 
time,  by  the  board  of  directors;  and  the  premium 
may  be  deducted  from  the  amount  of  the  loan, 
or  such  proportion  may  be  deducted  as  the  by- 
laws shall  provide,  and  in  that  case  the  balance 
of  said  premium  shall  be  payable  in  such  install- 
ments as  the  by-laws  shall  determine;  provided, 
however,  that  where  the  premium  is  payable  in 
installments,  the  number  of  installments  into 
which  the  same  is  divided  shall  be  uniformly  ap- 
plicable to  all  loans  made  by  the  corporation,  and 
shall  be  payable  at  the  times  and  in  the  manner 
as  provided  in  the  by-laws;  and  provided  further, 
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that  in  no  case  shall  the  amount  loaned  exceed 
the  matured  value  of  the  shares  pledged  to  seture 
the  loan. 

Loans — How  Secured. 

C.  C.  Sec.  638.  The  rate  of  interest  on  all  loans 
may  be  fixed  by  the  by-laws;  but  in  case  the  by- 
laws fail  to  fix  the  rate,  then  it  shall  be  fixed 
from  time  to  time  by  the  board  of  directors.  For 
every  loan  made  a  note  or  obligation  secured  oy 
a  first  mortgage  or  deed  of  trust  upon  unincum- 
bered real  estate  shall  be  given,  accompanied  by 
a  transfer  and  pledge  to  the  association  of  at 
least  one  share  of  stock  as  collateral  security  for 
the  repayment  of  the  loan,  or  in  lieu  of  a  mort- 
gage or  deed  of  trust  there  may  be  pledged  and 
transferred  to  the  association  for  the  payment  of 
the  loan,  free  shares,  the  withdrawal  value  of 
which  under  the  by-laws  at  the  time  of  such  bor- 
rowing shall  exceed  the  amount  borrowed  and 
interest  thereon  for  six  months.  At  the  discre- 
tion of  the  board  of  directors  the  borrower  may 
repay  the  loan  and  all  arrears  and  interest  and  | 
fines  thereon  at  any  time  upon  surrender  of  the 
shares  pledged  for  the  loan. 

Power  to  Borrow.  ^ 

C.  C.  Sec.  641.     Any  such  association  ^ 
to  borrow  money  for  the  Purpo^'^j,(^7#ti*i^j^ji4<iiwri*J 
or  paying  withdrawals  or  m    (•(•^^^^^^^^'^'''^ 
debtedness  thus  incurred,  r     {J'/^rj,r**«^ 
time,  exceed  twenty-dve  per     iJJ*'^***        ^"'^  assets 
of  the  association.     Before      .,,    money  shall  be 
borrowed,  the  board  of  directors  must,  bv  a  ma- 
jority vote  of  all  of  its  members,  pass  and  record 
a    resolution    to    that    effect,    and    authorize   the 
execution  and  delivery  of  the  notes  or  other  obli- 
gations of  the  association,  with  or  without  secur- 
ity therefor. 

Power  to  Acquire  Real    Estate. 

C.  C.  Sec.  640.     Any  such  assotiatlon  may  pur- 
chase at  any  sale,  public  or  private,  any  real  es* 
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tate  upon  wbicb  it  may  bave  a  mortgage,  judg- 
ment, lien,  or  other  encumbrance,  or  in  which  n 
may  bave  an  Interest;  and  may  eell,  convey,  leaee, 
or  mortgage  the  same,  at  pleasure,  to  any  perBon 
or  pereons. 
Capital  Stock  to  Be  Paid  in  in  Series. 

C.  C.  Sec.  634.    The  capital  stock  of  such  cor- 
porations sball  be  paid  in  by  the  stockholders  in 
regtUar,  equal,  periodical  payments,  at  such  times 
and  in  such  amounts  as  shall  be  provided  in  the 
by-laws.    Such  periodical  payments  sball  be  called 
dues;    and  at  or  before  a  time  to  l)e  stated    in 
tue   by-laws,  each  stockholder  shall  pay  to    the 
corporation,   upon    each    share   of   stock   held    by 
him,  such  an  amount  of  dues  as  the  by-laws  shall 
provide:   and  the  payment  of  dues  shall  so  con- 
tinue on  each  share  of  stocli  iSEued  till  it  reaches 
Us  matured  value,  or  is  withdrawn,  canceled,  or 
forfeited.    The  capital  stock  shall  consist  of  such 
accumulated  dues,  together  with  the  earnings  and 
proflts  of  the  corporation,  and  shall  in  no  case 
exceed  two  million  dollars,  except  as  to  corpora- 
tions now  existing.    It  shall  be  divided  Into  shares 
of  matured  or  par  value  of  one  dollar,  or  two 
I  hundred  dollars  each,  as  shall  be  provided  in  the 
■  •  '"corporation  and  fixed  by  the  by-laws, 
ued  to  each  stocfc- 
lues  by  him.     The 
ly,  half-yearly,  or 
quaii>^.  .^  irations  now  exist- 

ing, in  such  amu  erles,  and  at  such 

times,   as   shall  by   the   board   of 

directors.  No  share  of  a  prior  series  shall  be 
issued  after  the  issuing  of  shares  in  a  new  series. 
Shares  which  have  not  been  pledged  as  a  secur- 
ity for  the  repayments  of  a  loan  shall  be  called 
free  shares.  Shares  that  have  been  so  pledged 
Ehall  be  called  pledged  shares.  All  stock  matured 
and   surrendered  or  canceled   in  any   series  shall  M  I 

become  tue  property  of  the  corporation,  and  may 
be  Issued  In  any  subsequent  series.     Payment  of 
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dues  on  shares  of  stock  in  each  series  shall  com- 
mence  from   the   time  that   shares   began  to  be 
issued  in  such  series.    Any  such  corporation  shall 
have  power  by  its  by-laws  to  impose  and  collect 
a  fine  from  each  stockholder  not  exceeding  ten 
per  cent   of  the  defaulted  amount,  for  every  neg- 
lect or  refusal  to  make  his  payment  of  dues,  or 
premium,  or  interest,  when  due,  and  to  impose  and 
•  collect  a  like  fine  successively  on  every  regular 
pay-day  during  such  default.    Every  such  corpor- 
ation hereafter  formed  shjiU  also  have  power  to 
charge  an  entrance  fee  upon  each  share  of  stock 
issued,   not   exceeding  ten  cents   on   each   share, 
and  may  also  charge'  a  transfer  fee  not  exceeding 
ten   cents   on   each   share,   all   of  which   shall  be 
paid   into  the  treasury  and   accounted   for  as  all      I 
other    funds    of    the    association;    provided,    that     | 
building   and   loan   associations   heretofore   incor-     ' 
porated   may   continue  to   charge  and   dispose  of     i 
such  entrance  and  transfer  fees  as  are  prescribed 
by  the  by-laws  of  such  corporation.     Payment  of 
dues  or  interest  may  be  made  in  advance,  but  no 
association  shall  allow  interest  on  such  advance 
payments  at  a  greater  rate  than  six  per  cent    per 
annum,  nor  for  a  longer  period  than  one  year. 

Shareholders — Who  Can  Be. 

C.    C.   Sec.    643.     Any    person    of   full    age   and 

sound  mind  may  become  a  member  of  the  asso- 
J  elation  by  taking  one  or  more  shares  therein,  and 

'•  subscribing  to  the  by-laws,  and  annexing  to  his 

t  signature   his   postoffice   address.     A   minor  may 

hold  shares  in  the  name  of  the  parent,  guardian. 

or  next  friend  as  trustee. 

Free  Shares — How  Retired. 

C.    C.    Sec.    635.     The    directors    may.    at    t^***-    i 
discretion,  under  the  regulations  ,cJK* ^^^.^prfa'^ 

their  by-laws,  retire  the  free  sh      •'^^'*'**"'^"**^ 
of  stock,  at  any  time  after  fo-     ,  -'"^o   from  the 
date  of  their  issue,  by  enforcii.^  the   withdrawal 
of  the  same;  but  whenever  there  remains  in  any 
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series,  at  the  expiration  of  five  yoars  after  the 
date  of  its  issue,  an  excess  above  one  hundred 
free  shares  of, the  par  value  of  two  hundred  dol- 
lars each,  or  two  hundred  free  share?  of  the  par 
value  of  one  hundred  dollars  each,  then  it  is  the 
duty  of  the  directors  to  retire  annually  twenty- 
five  per  centum  of  such  excess  existing  at  said 
expiration  of  five  years  after  the  date  of  its  issue, 
so  that  no  more  than  one  hundred  free  shares 
shall  remain  in  such  series  at  the  expiration  of 
nine  years  from  the  date  of  its  issue.  No  more 
than  one  half  the  monthly  receipts  must  be  used 
for  that  purpose;  and  thereafter  the  directors 
may,  in  their  discretion,  retir'i  such  other  free 
shares  as  they  consider  to  be  for  the  best  interest 
of  the  association.  Whenever,  under  the  provi- 
sions of  this  section,  the  withdrawal  of  shares  is 
to  be  enforced,  the  shares  to  be  retired  must  be 
determined  by  lot,  drawn  from  all  free  shares  in 
the  series,  as  may  be  regulated  by  the  by-laws, 
and  the  holders  thereof  must  be  paid  the  amount 
actually  paid  in.  and  the  full  amount  of  net  earn- 
ings at  the  date  of  retirement. 

Payment  of  Matured  Shares. 

C.  C.  Sec.  636.  When  the  stock  in  any  series 
shall  have  reached  its  matured  value,  payment 
of  dues  thereon  shall  cease,  and  all  of  the  stock- 
holders in  such  series  who  have  borrowed  from 
the  association  shall  be  entitled  to  have  their  se- 
curities returned  to  them,  and  a  satisfaction  of 
the  mortgages  made  by  them  to  the  association; 
and  the  holders  of  free  shares  of  stock  in  such 
series  shall  be  paid  out  of  the  funds  of  the  asso- 
ciation the  matured  value  thereof,  with  such  rate 
of  interest  as  shall  be  determined  by  the  by-laws, 
■^--  fime  the  board  of  directors  shall  declare 
"0  matured  until  paid;  but  at 
no  cix._  han  one-third  of  the  receipts 

of  the  associaLiux.  V  applicable  to  the  payment 
of  matured  shares,  without  the  consent  of  the 
board  of  directors.     The  order  of  the  payment  of 
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the  matured  shares  shall  be  determined  by  the 
by-laws. 

Delinquent  Shares. 

C.  C.  Sec.  639.  Whenever  any  member  shall 
be  six  months  in  arrears  in  the  payment  of  his 
dues  upon  free  shares,  the  secretary  shall  give 
him  notice  thereof,  in  writing,  and  a  statement 
of  his  arrearages,  by  mailing  the  same  to  him 
at  the  last  postoffice  address  given  by  him  to  the 
association,  and  if  he  shall  not  pay  the  same 
within  two  months  thereafter,  the  board  of  direc- 
tors may,  at  their  option,  declare  his  shares  for- 
feited; and  at  the  time  of  such  forfeiture,  the 
withdrawal  value  thereof  shall  be  determined  and 
stated,  and  the  defaulting  member  shall  be  en- 
titled to  withdraw  the  same  without  interest, 
upon  such  notice  as  shall  be  required  of  a  with- 
drawing shareholder.  Whenever  a  borrowing 
member  shall  be  six  months  in  arrears  in  the 
payment  of  his  dues,  or  interest,  or  premium,  the 
whole  loan  shall  become  due  at  the  option  of  the 
board  of  directors;  and  they  may  proceed  to  en- 
force collection  upon  the  securities  held  by  the 
association.  The  withdrawal  value,  at  the  time 
«.  of  the  commencement  of  the  action,  of  all  shares 

^^  pledged  as  collateral  security  for  the  loan,  shall 

^0  be  applied  to  the  payment  of  the  loan,  and  said 

'•  shares,  from  that  time,  shall  be  deemed  surren- 

[l.  dered  to  the  association. 

W  Profits  and  Losses  to  Be  Apportioned. 

"  C.  C.  Sec.  642.     Profits  and  losses  shall  be  ap- 

'  portioned  at  least  annually,  and  shall  be  appor- 

tioned to  all  tne  shares  in  each  series  outstand- 

^  ing  at  the  time  of  such  apportionment,  according 

to  the  actual  value  of  such  shares  as  distinguished 
from  their  withdrawal  value. 

By-Laws — What  to  Contain. 
Civil  Code  638,  p.  462,  supra. 
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AnnHa4  Reports  to  the  Bank  Commissioners. 

C.  C.  Sec.  644.  Every  association  organized  un- 
der the  provisions  of  this  act,  and  every  other 
association  doing  a  like  business,  shall  annually 
make  a  full  report,  in  writing,  of  the  affairs  and 
condition  of  such  corporation,  within  thirty  days 
after  its  annual  meeting,  to  the  bank  commis- 
sioners of  this  state.  Such  report  shall  be  verified 
by  the  oath  of  the  officers  making  the  same,  and 
a  copy  of  the  same  shall  be  delivered  to  every 
stockholder,  from  the  office  of  the  corporation, 
who  may  call  for  such  report.  Every  association 
shall  make  any  further  reports  which  the  said 
commissioners  may  require,  and  in  such  form  and 
as  to  such  matters  relating  to  the  condition  and 
conducting  of  the  business  of  the  association  as 
such  commissioners  may  designate;  and  said 
bank  commissioners  may  at'  any  time  examine 
into  the  affairs  of  any  and  every  of  said  associa- 
tions. Any  wfllful  false  swearing  in  making  and 
verifying  said  reports  shall  be  deemed  perjury. 
Any  such  association  which  shall  fail  to  furnish 
the  bank  commissioners  any  such  report  required, 
within  thirty  days  after  demand,  shall  forfeit  the 
sum  of  ten  dollars  per  day  for  every  day  such 
report  shall  be  delayed  or  withheld,  which  may 
be  recovered  in  an  action  brouglit  by  the  attorney 
general  in  the  name  of  the  people  of  this  state, 
and  all  moneys  so  recovered  shall  be  paid  to  the 
treasurer  of  the  state,  who  shall  pay  the  same 
into  the  "bank  commissioners'  fund."  The  state 
bank  commissioners  shall  annually  publish  a  full 
report  of  the  condition  of  all  associations  formed 
under  the  provisions  of  this  title,  and  every 
other  association  doing  a  like  business  in  this 
state,  in  the  same  manner  as  they  are  now  re- 
quired to  do  in  reference  to  savings  banks. 

Reguiation  of  Foreign  Building  and  Loan  Corpora- 
tions. 
C.   C.   Sec.   645.     No  mutual  building  and  loan 

association,  or  company,  association,  or  corpora- 
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tion  organized  under  the  laws  of  any  other  state 
or  territory,  to  carry  on  business  of  a  like  char- 
acter to  that  authorized  by  this  title,  shall  be  al- 
lowed to  do  business  or  to  sell  their  stock  in 
this  state  without  first  having  deposited  with  the 
state  controller  or  secretary  of  state  the  sum  of 
fifty  thousand  dollars  in  money,  or  United  States 
or  municipal  bonds  of  this  state,  or  in  mortgages 
upon  real  estate  located  within  this  state,  as  a 
guaranty  fund  for  the  protection  and  indemnity 
of  residents  of  the  state  of  California  with  whom 
such  companies,  associations,  or  corporations 
shall  do  business;  the  fund  so  deposited  to  be 
paid  by  the  custodian  thereof  to  the  residents  of 
California  only,  and  not  then  until  proof  of  claim 
by  final  judgment  has  been  filed  with  the  cus- 
todian of  said  fund  against  such  foreign  company, 
association,  or  corporation.  Any  of  the  securities 
so  deposited  may  be  withdrawn  at  any  time  upon 
others,  herein  provided  for,  of  like  amount  being 
substituted  in  lieu  thereof.  Any  person  or  per- 
sons who  shall  be  found  in  this  state  as  agent, 
or  in  any  capacity,  representing  such  foreign 
company,  association,  or  corporation  which  has 
not  complied  with  the  provisions  of  this  section 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  shall  be  punished  by  a  fine  not 
exceeding  one  thousand  dollars  or  by  imprison- 
ment in  the  county  jail  not  exceeding  twelve 
months,  or  by  both  sucb  fine  and  imprisonment. 


Canal  Companies. 

Are  Common  Carriers. 

Must  Not  Unnecessarily  Obstruct  Highways. 
Officers    Not   to   be   Interested    Adversely   to 
the  Corporation. 

Are  Common  Carriers. 

Cojist.  Art.  XII,  Sec.  17.  All  railroad,  canal,  and 
other  transportation  companies  are  declared  to  be 
common  carriers,  and  subject  to  legislative  con- 
trol. Any  association  or  corporation,  organized 
for  the  purpose,  under  the  laws  of  this  state,  shall 
have  the  right  to  connect  at  the  state  line  with 
railroads  of  other  states.  Every  railroad  company 
shall  have  the  right  with  its  road  to  intersect, 
connect  with  or  cross  any  other  railroad,  and 
snail  receive  and  transport  each  the  other's  pas- 
sengers, tonnage  and  cars,  without  delay  or  dis- 
crimination. 

Must  Not  Unnecessarily  Obstruct  Highways. 

C.  C.  Sec.  551.  No  canal,  flume,  or  other  appli- 
ance for  the  conducting  of  water  must  be  so  laid, 
constructed,  or  maintained  as  to  obstruct  any  pub- 
lic highway;  and  every  person  or  corporation 
owning,  maintaining,  operating,  or  using  any  such 
canal,  flume,  or  appliance,  crossing  or  running 
along  any  public  highway,  must  construct,  main- 
tain, and  keep  in  repair  such  bridges  across  the 
same  as  may  be  necessary  to  the  safe  and  con- 
venient use  of  such  highway  by  the  public;  and 
on  failure  so  to  do,  the  board  of  supervisors  of 
the  county  may  construct  or  repair  such  bridge 
or  bridges,  and  recover  of  such  person  or  cor- 
poration the  amount  of  the  expenditure  made  in 
so  doing. 


470  CORPORATIONS. 

Officers   Not  to    Be   Interested   Adversely  to  the 
Corporation. 

Const.  Art.  XII,  Sec.  18.  No  president,  director, 
officer.,  agent,  or  employee  of  any  railroad  or 
canal  company  shall  be  interested,  directly  or  in- 
directly, in  the  furnishing  of  material  or  supplies 
to  such  company,  nor  in  the  business  of  trans- 
portation as  a  common  carrier  of  freight  or  pas- 
sengers over  the  works  owned,  leased,  controlled, 
or  worked  by  such  company,  except  such  interest 
in  the  business  of  transportation  as  lawfully  flows 
from  the  ownership  of  stock  therein. 


Cemetery  Assooia lions. 

•  Conveyances  to  be  Executed  by  President,  or 
Vice-President,  and  Secretary,  in  the  Name 
of  the  Corporation  and  Under  Its  Seal. 

Power  to  Issue  Bonds. 

Power  to  Take  and  Hold  Land. 

Power  to  Acquire  Personalty. 

Power  to  Take  in  Trust. 

Power  to  Sell  Land. 

Title  to  Buriaf  Plats  Inalienable,  Except. 

Rights  of  Plat-Owners. 

Election  of  Directors — Who  Can  Vote. 

Conveyances  to  Be  Executed  by  President,  or  Vice- 
President,  and  Secretary  in  the  Name  of  the 
Corporation  and  Under  Its  Seal. 

Statutes  1895,  p.  75. 

Power  to  Issue  Bonds. 

C.  C.  Sec.  611.  Such  corporations  may  issue 
their  bonds,  bearing  interest  not  exceeding  twelve 
per  cent,  per  annum,  for  the  purchase  of  lands 
for  their  cemeteries,  payable  out  of  the  proceeds 
of  the  cemetery,  and  not  otherwise.  Sixty  per 
cent,  of  the  proceeds  of  sales  of  lots,  plats,  and 
graves  must  be  applied  at  least  every  three 
months  to  the  payment  of  the  bonds  and  interest. 
Such  corporations  may  ^.Iso  agree  with  the  person 
or  persons  from  whom  cemetery  lands  shall  be 
purchased,  to  pay  for  such  lands,  as  the  purchase 
price  thereof,  any  specified  share  or  portion,  not 
exceeding  one-half,  of  the  proceeds  of  all  sales 
of  lots  or  plats  made  from  such  lands;  such  pay- 
ment to  be  made  at  such  intervals  as  may  be 
agreed  upon.  In  all  cases  where  cemetery  lands 
shall  be  purchased  and  agreed  to  be  paid  for  in 
the  manner  last  provided,  the  prices  for  lots  or 
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plats  specified  in  the  by-laws,  rules,  or  regula- 
tions first  adopted  by  such  association,  or  pre- 
scribed in  the  agreement  between  the  cemetery 
and  the  person  or  persons  from  whom  the  ceme- 
tery lands  were  purchased,  shall  not  be  changed 
without  the  written  consent  of  a  majority  in  in- 
terest of  the  persons  from  whom  such  lands  were 
purchased,  their  heirs,  representatives,  or  assigns. 

Power  to  Take  and   Hold  Land. 

C.  C.  Sec.  608.  Corporations  organized  to  es- 
tablish and  maintain  cemeteries  may  take,  by 
purchase,  donation,  or  devise,  land,  not  exceeding 
three  hundred  and  twenty  acres  in  extent,  in  the 
county  wherein  their  articles  of  incorporation  are 
filed,  or  in  an  adjoining  county,  and  may  employ 
any  surplus  moneys  in  the  treasury  thereof  for 
such  purpose;  such  lands  to  be  held  and  occupied 
exclusively  as  a  cemetery  for  the  burial  of  the 
dead.  The  lands  must  be  surveyed  and  subdivided 
into  lots  or  plats,  avenues,  and  walks,  under  order 
of  the  directors,  and  a  map  thereof  filed  in  the 
office  of  the  recorder  of  the  county  wherein  the 
lands  are  situated.  Thereafter,  upon  such  terms 
and  subject  to  such  conditions  and  restrictions, 
to  be  inserted  in  the  conveyances,  as  the  by-laws 
or  directors  may  prescribe,  the  directors  may  sell 
and  convey  the  lots  or  plats  to  purchasers. 

Power  to  Acquire  Personalty. 

C.  C.  Sec.  610.  Such  corporations  may  hold- 
personal  property  to  an  amount  not  exceeding 
five  thousand  dollars,  in  addition  to  the  surplus 
remaining  from  the  sales  of  lots  or  plats  after 
the  payments  required  in  the  succeeding  section. 
Such  surplus  must  be  disposed  of  in  the  improve- 
ment, embellishment,  and  preservation  of  the 
cemetery,  and  paying  incidental  expenses  of  the 
corporation,  and  in  no  other  manner. 

Power  to  Take  in  Trust. 

C.  C.  Sec.  616.  Any  corporation  organized  to 
establish   and   maintain,   or   to   improve,  a  ceme- 
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tery,  may  take  and  hold  any  property  bequeathed, 
granted,  or  given  to  it  in  trust,  to  apply  the  pro- 
ceeds or  income  thereof  to  any  and  all  of  the 
following  purposes:  To  the  improvement  or  em- 
bellishment of  such  cemetery  or  of  any  lot  there- 
in; or  to  the  erection,  renewal,  repair,  or  preserva- 
tion of  any  monument,  fence,  or  other  structure 
in  such  cemetery;  or  to  the  planting  or  cultiva- 
tion of  trees,  shrubs,  or  plants  in  or  around  such 
cemetery,  or  any  lot  therein;  or  to  the  improve- 
ing,  ornamenting,  or  embellishing  of  such  ceme- 
tery, or  any  lot  therein,  in  any  other  mode  or 
manner  not  inconsistent  with  the  purposes  for 
which  such  cemetery  was  established  or  is  being 
maintained.  Such  property  and  the  proceeds  or 
income  thereof  shall  be  invested  and  reinvested 
in  bonds  of  the  United  States,  or  of  this  state, 
or  of  any  municipality  of  this  state,  or  in  first 
mortgages  on  real  estate,  or  in  centrally  located 
income-producing  improved  real  estate  in  any 
city,  or  city  and  county  in  this  state,  if  such 
investment  is  not  repugnant  to  the  terms  of  the 
bequest,  grant  or  gift. 

C.  C.  Sec.  612.  Any  corporation  organized  to 
establish  and  maintain,  or  to  improve,  a  ceme- 
tery, may  take  and  hold  title  to  any  cemetery  lot, 
plat  or  grave,  devised  or  given  to  it  in  trust  for 
the  specific  purpose  of  perpetually  caring  for  the 
same. 

Power  to   Sell    Land. 

C.  C.  Sec.  615.  Cemetery  corporations  may  sell 
lands  held  by  them  upon  obtaining  an  order  for 
that  purpose  from  the  superior  court  of  the  county 
where  the  lands  are  situated.  Before  making  the 
order  proof  must  be  made  to  the  satisfaction  of 
the  court  that  notice  of  the  application  for  leave 
to  sell  has  been  given  by  publication  in  such  man- 
ner and  for  such  time  as  the  court  has  directed, 
and  that  the  lands  are  not  required  for  and  are 
not  in  use  for  burial  purposes,  and  that  it  is  for 
the  interest  of  the  corporation  that  such  lands 
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be  sold.  The  application  must  be  made  by  peti- 
tion, and  any  member  of  the  corporation  may 
oppose  the  granting  of  the  order  by  affidavit  or 
otherwise. 

Title  to  Burial  Plats  Inalienable,  Except. 

C.  C.  Section  613.  Whenever  an  interment  is 
made  in  any  lot  or  plat  transferred  to  individual 
owners  by  the  corporation,  the  same  thereby  be- 
comes forever  inalienable,  and  descends  in  regu- 
lar line  of  succession  to  the  heirs  at  law  of  the 
owner.  When  there  are  several  owners  of  inter- 
ests in  such  lot  or  plat,  one  or  more  may  acquire 
by  purchase  the  interest  of  others  interested  in 
the  fee  simple  title  thereof,  but  no  one  not  an 
owner  acquires  an  interest  or  right  of  burial 
therein  by  purchase;  nor  must  any  one  be  buried 
in  any  such  lot  or  plat  not  at  the  time  owning 
an  interest  therein,  or  who  is  not  a  relative  of 
such  owner,  or  of  his  wife,  except  by  consent 
of  all  jointly  interested;  provided,  however,  that 
when  all  the  bodies  buried  in  any  such  lot  have 
been  removed  therefrom,  with  the  consent  of  a 
majority  of  the  board  of  directors  of  the  corpora- 
tion owning  said  cemetery,  it  is  lawful  for  the 
then  owners  of  such  lot,  with  the  consent  of  a 
majority  of  said  directors,  to  sell  and  transfer 
the  same  by  deed;  and  any  such  sale  and  trans- 
fer, heretofore  made,  is  hereby  declared  to  be 
valid  and  effectual  to  transfer  the  title  to  the 
purchaser,  any  law  to  the  contrary  thereof  not- 
withstanding. 

Rights  of  Plat-Owners. 

C.  C.  Sec.  614.  When  grounds  purchased  or 
otherwise  acquired  for  cemetery  purposes  have 
been  previously  used  as  a  burial  ground,  those 
who  are  lot  owners  at  the  time  of  the  purchase 
continue  to  own  the  same,  and  are  members  of 
the  corporation,  with  all  the  privileges  a  pur- 
:;hase  of  a  lot  from  the  corporation  confers. 
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Election  of  Directors — Who  Can  Vote- 

C.  C.  Sec.  609.  Every  person  of  full  age  who 
is  proprietor  of  a  lot  or  plat  in  the  cemetery  of 
the  corporation,  containing  not  less  than  two  hun- 
dred square  feet  of  land;  or  if  there  be  more 
than  one  proprietor  of  any  such  lot,  then  such 
of  the  proprietors  as  the  majority  of  joint  pro- 
prietors designate,  may,  in  person  or  by  proxy, 
cast  one  vote  at  all  elections  had  by  the  corpora- 
tion for  directors  or  any  other  purpose,  and  is 
eligible  to  any  office  of  the  corporation.  At  each 
annual  meeting  or  election,  the  directors  must 
make  a  report  to  the  proprietors  of  all  their  do- 
ings, and  of  the  management  and  condition  of 
the  property  and  concerns  of  the  corporation. 


Chambers  of  CommePGe. 

How  Created. 

Reorganization  Under  the  uodes. 

Power  to  Acquire  and  Alienate  Property. 

Stockholders  and  Members  at  Large. 

Power  to  Levy  Assessments. 

Power  of  Directors  or  Executive  Committee. 

By-Laws — What  to  Contain. 

How  Created. 

C.  C.  Sec.  591.  Corporations  for  the  formation 
and  organization  of  chambers  of  commerce, 
boards  of  trade,  mechanics'  institutes,  and  other 
associations  formed  for  the  extension  and  promo- 
tion of  trade  and  commerce,  or  the  advanceraent, 
protection,  and  improvement  of  the  mechanic 
arts,  may  be  formed  by  twenty  or  more  persons, 
who  must  execute  and  file  articles  of  incorpora- 
tion as  prescribed  in  chapter  one  of  title  one  of 
part  four  of  this  code.  Upon  receiving  from  the 
secretary  of  state  a  certificate  of  the  filing  with 
him  of  a  certified  copy  of  its  articles  of  incorpora- 
tion, such  corporation  becomes  a  body  corporate, 
and  by  its  corporate  name  has  succession  for 
the  period  limited  in  its  articles,  and  power:  (1) 
to  sue  and  be  sued  in  any  court;  (2)  to  make 
and  use  a  common  seal,  and  alter  it  at  pleasure; 
(3)  to  lease,  purchase,  hold,  sell,  mortgage,  con- 
vey in  trust,  convey,  release  from  trust  or  mort- 
gage, such  real  and  personal  property  as  herein- 
after provided;  (4)  to  elect  and  appoint  sucli 
officers,  agents,  and  servants  as  the  business  of 
the  corpbY-ation  may  require;  and  (5)  to  make  by- 
laws, not  inconsistent  with  the  laws  of  this  state, 
providing  for  the  organization  of  the  corporation 
and  the  management  of  its  affairs.     No  corpora- 
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Reorganization  Under  the  ( 

C.  C.  Sec.  592e.  Every  « 
or  institution  formed  prior 
this  title,  for  any  of  the  i 
thereby,  may,  by  a.  vote  c 
members  voting  at  a  meetli 
pose,  become  entitled  to  t 
fliiag  the  certificate  herein; 
oF  such  meeting  and  of  It) 
Usbed  in  a  newspaper  of 
the  county  in  which  the  p 
'  ness  of  the  corporation,  ass 
is  located,  for  at  least  two 
'  on  which  the  meeting  is  to 
cate  must  be  signed  and 
least  five  members  of  the 
tioQ,  or  Institution,  must 
members  who  desire  to  be 
must  be  filed  with  the  count 
and  a  copy  thereof,  certlf 
filed  with  the  secretary  of  i 
corporation,  association,  oi 
all  the  powers  and  prlvile; 
title. 

Power  to  Acquire  and  Alle 
C,  C,  Sec.  592b.  Every  < 
der  this  title  may  lease,  pui 
take  possession  ot,  aiid  e] 
otherwise  any  personal  or 
the  state  necessary  for  the 
the  corporation,  and  may  s« 
alien,  or  dispose  of  the  sar 
Stockholders  and  Members 
C.  C.  Sec.  592.  Every  cor 
this  title  may  bave  a  capit 
tificates  to  represent  tlie 
articles  of  Incorporation  ci 
tbe  amount  o(  its  capital  : 
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of  shares  into  which  it  is,  divided.  The  rights 
and  privileges  to  be  accorded  to  stockholders  are 
distinct  from  those  to  be  accorded  to  members 
at  largTe  of  the  corporation,  and  the  obligations 
to  be  imposed  upon  stockholders  in  the  same  re- 
lation must  be  fixed  and  established  in  the  by- 
laws of  the  corporation. 

Power  to  Levy  Assessments. 

C.  C.  Sec.  692d.  Every  corporation  formed  un- 
der the  provisions  of  this  title  has  power  to  levy 
and  collect,  from  the  members  thereof,  for  the 
purpose  of  paying  the  proper  and  legal  expenses 
of  the  corporation,  assessments  in  such  manner 
as  may  be  prescribed  by  its  by-laws,  but  mot 
otherwise. 

Powers  of  Directors  or  Executive  Committee. 

C.  C.  Sec.  592a.  The  corporation  may  eonfer 
upon  a  board  of  trustees  or  directors,  or  upon 
a  body  to  be  styled  the  executive  committee  of 
the  corporation,  the  right  to  exercise  all  or  any 
of  the  corporate  powers,  if  the  articled  of  incor- 
poration state  that  the  right  to  exercise  the  cor- 
porate powers  is  to  be  confided  to  such  board  of 
trustees  or  directors  or  to  such  executive  com- 
mittee, and  the  number  of  trustees,  directors,  or 
committee,  and  the  names  of  those  selected  to 
take  charge  of  the  affairs  of  the  corporation  for 
the  first  six  months. 

By-Laws — Wliat  to  Contain. 

C.  C.  Sec.  592c.  The  by-laws  of  any  corpora- 
tion formed  under  this  title  without  capital  stock 
must  prescribe  how  members  of  the  corporation 
shall  be  admitted  and  how  expelled,  and  how 
officers,  agents,  and  servants  shall  be  appointed. 
Such  provisions  in  the  by-laws  have  force  and 
effect  as  between  private  parties  find  the  corpor- 
ation. All  corporations  formed  under  the  provi- 
sions of  this  title  must  determine,  by  their  by- 
laws, the  manner  of  calling  and  conducting  tkeir 
meetings,  the  number  of  members  that  constitute 
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I  quorum,  the  manner  of  levying  and  colli 
,  the  officers  of  the  corporattoi 
r  of  their  election  or  appointment  and 
tenure  of  office,  and  may  prescribe  Buitablc 
alties  for  tha  violation  of  such  by-laws,  ni 
cee4ing  in  any  case  one  hnndred  dollars  fo 
one  offense. 


Colleges, 

Articles  of  Incorporation — What  to  Contain. 

Consolidation  of  Colleges. 

Consolidation — How  Accomplished. 

Power  to  Take  by  Will. 

Power  to  Convey  All  the  Corporate  Property. 

Election  of  Trustees  and  Power  of  the  Board. 

• 

Articles  of  Incorporation — What  to  Contain. 

C.  C.  Sec.  649.  Any  number  of  persons  who 
may  desire  to  establish  a  college  or  seminary 
of  learning  may  incorporate  themselves  as  pro- 
vided in  this  part,  except  that  in  lieu  of  the  re- 
quirements of  section  two  hundred  and  ninety, 
the  articles  of  incorporation  shall  contain: 

1.  The  name  of  the  corporation; 

2.  The  purpose  for  which  it  is  organized; 

3.  The  place  where  the  college  or  seminary 
is  to  be  conducted; 

4.  The  number  of  its  trustees,  which  shall  not 
be  less  than  five  nor  more  than  fifteen,  and  the 
names  and  residences  of  the  trustees.  The  term 
for  which  the  trustees  named  and  their  successors 
are  to  hold  office  may  also  be  stated.  If  it  is  de- 
sired that  the  trustees,  or  any  portion  of  them, 
shall  belong  to  any  organization,  society,  or 
church,  such  limitation  shall  be  stated; 

5.  The  names  of  those  who  have  subscribed 
money  or  property  to  assist  in  founding  the  semi- 
nary or  college,  together  with  the  -amount  of 
money  and  description  of  property  subscribed. 

Consolidation  of  Colleges. 

C.  C.  Sec.  652.  Whenever  any  benevolent,  re- 
ligious, or  fraternal  organization  or  society,  hav- 
ing a  grand  lodge,  assembly,  conference,  or  other 
legislative  or  representative  head  In  the  state  of 


CO  I. LEGE  J>.  481 

California,  having  two  or  more  colleges  or  insti- 
tutions of  higher  education  under  its  patronage, 
shall,  for  the  purpose  of  greater  efficiency  and 
simplicity  in  the  administration  of  its  educational 
interests,  desire  to  consolidate  such  institutions 
under  one  management,  such  organization  or  so- 
ciety shall  be  and  is  authorized  to  consolidate 
such  institutions  under  one  management  by  com- 
plying wit  hthe  following  provisions:  — 

First.  Such  grand  lodge,  assembly,  conference, 
or  other  legislative  or  representative  head  having 
authorized  a  consolidation  of  its  institutions,  a 
new  corporation  shall  be  formed.  The  board  of 
trustees  of  the  new  corporation  shall  at  first 
consist  of  persons  constituting  the  boards  of  trus- 
tees of  the  several  institutions,  respectively,  thus 
consolidated,  and  others;  provided,  the  number 
of  trustees  shall  not  exceed  forty-five.  The  board 
of  trustees  shall  be  so  classified  that  the  term 
of  ofiice  of  one-third  of  its  number  shall  expire 
each  year;  the  successors  of  such  trustees,  as 
their  terms  expire,  shall  be  elected  by  such  grand 
lodge,  assembly,  conference,  or  other  legislative 
or  representative  head  at  its  annual  meeting. 

Second.  The  said  board  of  trustees  shall  re- 
port annually  to  the  grand  lodge,  assembly,  con- 
ference or  other  legislative  or  representative  head 
controlling  it,  the  condition  of  affairs  of  such 
corporation  and  the  amount  and  manner  of  its 
receipts  and  expenditures. 

Consolidation — How  Accomplished. 

C.  C.  Sec.  653.  The  several  boards  of  trustees 
of  the  institutions  thus  consolidated  shall  be  and 
are  hereby  authorized  and  directed  to  transfer  all 
property,  real  and  personal,  held  by  them,  to  tne  ^ 

new  corporation,  as  herein  constituted,  together 
with  all  powers,  privileges,  and  authority  con- 
ferred upon  or  enjoyed  by  them  under  their  re- 
spective charters  or  acts  of  incorporation.  The 
new  corporation  receiving  such  property  shall  as^ 
sume  all  indebtedness  and  liabilities  of  such  in- 
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stitutions  as  are  thus  consolidated,  but  shall  not 
transfer  such  property  from  one  location  to  an- 
other, except  by  an  affirmative  vote  of  not  less 
than  three-fourths  of  the  said  board  of  trustees 
of  the  new  corporation,  nor  divert  specific  grants, 
donations,  or  bequests  from  the  purposes  for 
which  such  grants,  donations,  or  bequests  were 
made.  That  after  the  boards  of  trustees  have 
conveyed  the  property,  real  and  personal,  of  the 
various  institutions  to  the  new  corporation,  as 
hereinabove  provided,  and  the  same  has  been  ac- 
cepted by  the  said  new  corporation,  then  the 
franchises  held  by  the  corporations  thus  consoli- 
dating shall  cease,  and  the  said  corporations  shall 
be  thereby  dissolved. 

Power  to  Take  by  WilJ. 

Civil  Code  1275,  p.  396,  supra. 

Power  to  Convey  All  the  Corporate  Property. 

C.  C.  Sec.  651.  Any  educational  corporation, 
or  body  claiming  to  be  such^  now  existing,  may, 
by  a  unanimous  vote  of  those  of  its  trustees 
present  at  a  special  meeting  called  for  that  pur- 
pose, and  of  which  due  notice  shall  be  given  to 
each  trustee,  convey  all  its  property,  rights,  and 
franchises  to  a  corporation  organized  under  this 
title.  The  fact  that  due  notice  of  the  meeting 
was  given  to  eacl\  trustee  shall  be  conclusively 
proven  by  the  entries  in  the  minutes  of  the  cor- 
poration or  body  making  the  conveyance.  Said 
minutes  s^hall  be  certified  to  be  correct  by  the 
president  and  secretary. 

Election  of  Trustees  and  Power  of  the  Board. 

C.  C.  .Sec.  650.  Unless  otherwise  provided  in 
the  articles  of  incorporation  the  board  of  trustees 
shall,  as  soon  as  organized,  so  classify  them- 
selves that  one-fifth  of  their  number  shall  go  out 
of  office  every  year,  and  thereafter  the  trustees 
shall  hold  office  for  five  years.  A  majority  of 
the  trustees   shall  constitute   a   quorum  for   tlie 
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transaction  of.  business,  and  the  office  of  the  cor- 
poration shall  be  at  the  college  or  seminary. 
The  trustees  shall  have  power: 

1.  To  elect,  by  ballot,  annually  one  of  their 
number  as  president  of  the  board; 

2.  Upion  the  death,  removal  out  of  the  state, 
or  other  vacancy  in  the  office,  or  expiration  of 
the  term  of  any  trustee,  to  elect  another  in  his 
place;  provided,  that  where  there  are  graduates 
of  the  institution,  such  graduates  may,  under  such 
rules  as  the  board  shall  prescribe,  nominate  persons 
to  fill  vacancies  in  the  board  of  trustees.  Such 
nominations  shall  be  considered  by  the  board,  but 
it  may  reject  any  or  all  such  nominations,  and  of 
its  own  motion  appoint  others; 

3.  To  elect  additional  trustees;  provided,  the 
whole  number  elected  shall  never  exceed  fifteen 
at  any  one  time; 

4.  To  declare  vacant  the  seat  of  any  trustee 
who  shall  absent  himself  from  eight  succeeding 
meetings  of  the  board; 

5.  To  receive  and  hold,  by  purchase,  gift,  de- 
vise, bequest,  or  grant,  real  or  personal  property 
for  educational  purposes  connected  with  the  cor- 
poration, or  for  the  benefit  of  the  institution; 

6.  To  sell,  mortgage,  lease,  and  otherwise  use 
and  dispose  of  the  property  of  the  corporation  in 
such  manner  as  they  shall  deem  most  conducive 
to  the  prosperity  of  the  corpforation ; 

7.  To  direct  and  prescribe  the  course  of  study 
and  discipline  to  be  observed  in  the  college  or 
seminary ; 

8.  To  appoint  a  president  of  the  college  or 
seminary,  who  shall  hold  his  office  during  the 
pleasure  of  the  trustees; 

9.  To  appoint  such  professors,  tutors,  and  other 
officers  as  they  shall  deem  necessary,  who  shall 
hold  their  offices  during  the  pleasure  of  the  trus- 
tees. 

10.  To  grant  such  literary  honors  as  are 
usually   granted   by   any   university,   college,     or 
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seminary  of  learning  in  the  United  States,  and 
in  testimony  thereof  to  give  suitable  diplomas 
under  their  seal,  and  the  signature  of  such 
officers  of  the  corporation  and  the  institution 
as  they  shall  deem  expedient; 

11.  To  fix  salaries  of  the  president,  profes- 
sors, and  other  officers  and  employes  of  the  col- 
lege or  seminary; 

12.  To  make  all  by-laws  and  ordinances  neces- 
sary and  proper  to  carry  into  effect  the  preced- 
ing powers  and  necessary  to  advance  the  inter- 
ests of  the  college  or  seminary;  provided,  that 
no  by-laws  or  ordinance  shall  conflict  with  the 
constitution  or  laws  of  the  United  States,  or  of 
this    state. 


Co-Operative  Business  Corpora- 
tions. 

By-Laws  to  Regulate  Business. 

Powers. 

For  What  Purposes  May  Be  Formed. 

Articles  of  Association — What  to  Contain. 

Due  Incorporation  Not  to  Be  Collaterally  At; 

tacked. 
Purpose  of  Business  May  Be  Changed. 
Power  to  Consolidate. 
Voluntary  Dissolution. 
Nature  of  Members'  Rights — Attachment  and 

Execution. 
Rights  and  Liabilities  of  Members. 
Extent  of  Member's  Right  to  Vote. 
By-Laws — ^What  Must  Contain. 

By-Laws  to  Regulate  Business. 

C.  C.  Sec.  653a.  Cooperative  business  corpora- 
tions may  be  formed  for  doing  any  lawful  busi- 
ness, and  dividing  a  portion  of  their  profits  among 
persons  other  than  their  stockholders.  Each  of 
such  corporations  may,  in  its  by-laws,  in  addition 
to  the  matters  specified  in  section  three  hundred 
and  three,  provide  the  amount  of  profits  which 
must  be  divided  among  persons  other  than  its 
stockholders,  and  the  manner  in  which  and  the 
persons  among  whom  such  division  may  be  made. 

Civil  Code  303,  p.  428,  supra. 

Powers. 

C.  C.  Sec.  653h.  Every  association  formed  un- 
der this  title  has  power  of  succession  by  its  as- 
sociate name  for  fifty  years;  in  such  name  to  sue 
and  be  sued  in  any  court;  to  make  and  use  a 
common  seal,  and  adter  the  same  at  nh 
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receive  by  gift,  devise,  or  purchase,  hold,  and 
convey  real  and  personal  property,  as  the  pur- 
poses of  the  association  may  require;  to  appoint 
such  subordinate  agents  or  officers  as  the  busi- 
ness may  require;  to  admit  associates  or  mem- 
bers, and  to  sell  or  forfeit  their  interest  in  the 
association  for  default  of  installments,  or  dues, 
or  work,  or  labor  required,  as  provided  by  the 
by-laws;  to  enter  into  any  and  all  lawful  con- 
tracts or  obligations  essential  to  the  transaction 
of  its  affairs,  for  the  purpose  for  which  it  was 
formed,  and  to  borrow  money,  and  issue  all  sucn 
notes,  bills,  or  evidences  of  indebtedness  or  mort- 
gage as  its  by-laws  may  provide  for;  to  trade, 
barter,  buy,  sell,  exchange,  and  to  do  all  other 
things  proper  to  be  done  for  the  purpose  of  car- 
rying into  effect  the  objects  for  which  the  asso- 
ciation is  formed. 

For  What  Purposes  May  Be  Formed. 

C.  C.  Sec.  653b.  Five  or  more  persons  may 
form  a  cooperative  association  for  the  transac- 
tion of  any  lawful  business,  whether  for  profit  or 
not,  or  for  the  promotion  of  any  educational,  in- 
dustrial, benevolent,  social,  or  political  purpose. 
Such  association  must  not  have  any  capital  stock, 
but  must  issue  membership  certificates  to  each 
member.  Such  certificate  cannot  be  assigned,  so 
that  the  assignee  can,  by  Its  transfer,  become  a 
member  of  the  association,  but,  by  a  resolution 
of  its  board  of  directors,  such  certificate  may  be 
transferred,  and  the  transferee  made  a  member 
in  lieu  of  the  last  former  holder. 

Articles  of  Association — What  to  Contain. 

C.  C.  Sec.  653d.  Every  association  formed  un- 
der this  title  must  prepare  articles  of  association, 
in  writing,  stating:  The  name  of  the  associa- 
tion, the  purpose  for  which  it  is  formed,  the  place 
where  its  principal  business  is  to  be  transacted, 
the  term  for  which  it  is  to  exist,  not  to  exceed 
fifty  years,  the  number  of  the  directors  thereof. 
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and  the  names  and  residences  of  those  selected 
for  the  first  year,  the  amount  which  each  mem- 
ber is  to  pay  upon  admission  as  membership  fee, 
and  that  each  member  signing  the  articles  has 
actually  paid  in  such  sum,  and  that  the  interest 
and  right  of  each  member  therein  is  to  be  equai. 
Such  articles  of  association  must  be  subscribed 
by  the  original  associates  or  members,  and  acknowl- 
edged by  each  before  some  person  competent  to 
take  an  acknowleagment  of  a  deed  in  this  state. 
Such  articles  so  subscribed  and  acknowledged  must 
be  filed  in  the  office  of  the  clerk  of  the  county 
wherein  the  principal  business  of  the  association 
is  to  be  transacted;  and  a  copy  thereof  certified 
by  such  clerk,  with  the  secretary  of  state,  who 
must  thereupon  issue  his  certificate  in  the  form, 
and  having  the  effect  prescribed  in  section  two 
hundred  and  ninety-six  fC.  C.|. 

Due  Incorporation  Not  to  be  Collaterally  Attacked. 
C.  C.  Sec.  653k.  The  right  of  any  association 
claiming  to  be  organized  under  this  title  to  do 
business  may  be  inquired  into  by  quo  warranto, 
at  suit  of  the  attorney  general  of  this  state,  but 
not  otherwise. 

Purpose  of  Business  May  be  Changed. 

C.  C.  Sec.  653g.  The  purpose  of  the  business 
may  be  altered,  changed,  modified,  enlarged,  or 
diminished  by  a  vote  of  two-thirds  of  all  the 
members,  at  a  special  election  to  be  called  for 
such  purpose,  of  which  notice  must  be  given  the 
same  as  the  by-laws  provide  for  the  election  of 
directors. 

Power  to  Consolidate. 

C.  C.  Sec.  653i.  Two  or  more  associations 
formed  and  existing  under  this  title,  or  under  any 
preexisting  law  authorizing  their  formation  for 
the  same  purposes,  may  be  consolidated,  upon 
such  terms,  and  for  such  purposes,  and  by  such 
name,  as  may  be  agreed  upon,  in  writing,  signed 
by  two-thirds  of  the  members  of  each  such  asso- 
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elation.  Such  agreement  must  also  state  all  the 
matters  necessary  to  articles  of  association,  and 
must  be  acknowledged  by  the  signers  before  an 
officer  competent  to  take  an  acknowledgment  of 
deeds  in  this  state,  and  be  filed  in  the  office  of 
the  secretary  of  state,  and  a  certified  copy 
thereof  in  the  office  of  the  county  clerk  of  the 
county  where  its  principal  business  is  to  be  trans- 
acted; and  from  and  after  the  filing  of  such  certi- 
fied copy,  the  former  associations  comprising  the 
component  parts  cease  to  exist,  and  the  consoli- 
dated association  succeeds  to  all  the  rights, 
duties,  and  powers  of  the  component  associations, 
and  is  possessed  of  all  the  rights,  duties,  and 
powers  prescribed  in  the  agreement  of  consoli- 
dated association  not  inconsistent  with  this  title, 
and  is  subject  to  all  the  liabilities  and  obliga- 
tions of  the  former  component  associations,  and 
succeeds  to  all  the  property  and  interest  thereof, 
and  may  make  by-laws  and  do  all  things  permit- 
ted by  this  title. 

Voluntary  Dissolution. 

C.  C.  Sec.  653j.  Any  association  formed  or 
consolidated  under  this  title  may  be  dissolved 
and  its  affairs  wound  up  voluntarily  by  the  writ- 
ten request  of  two  thirds  of  the  members.  Such 
request  must  be  addressed  to  the  directors,  and 
must  specify  reasons  why  the  winding  up  of  the 
affairs  of  the  association  is  deemed  advisable, 
and  must  name  three  persons  who  are  members 
to  act  in  liquidation  and  in  winding  up  the  af- 
fairs of  the  association,  a  majority  of  whom 
must  thereupon  have  full  power  to  do  all  things 
necessary  to  liquidation;  and  upon  the  filing  of 
such  request  with  the  directors,  and  a  copy 
thereof  in  the  office  of  the  county  clerk  of  the 
county  where  the  principal  business  is  transacted, 
all  power  of  the  directors  ceases  and  the  persons 
appointed  must  proceed  to  wind  up  the  associa- 
tion, and  realize  upon  its  assets,  and  pay  its 
debts,  and  divide  the  residue  of  its  money  among 
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the  members,  share  and  share  alike,  within  a  time 
to  be  named  in  said  written  request,  or  such 
further  time  as  may  be  granted  them  by  two- 
thirds  of  the  members,  in  writing,  filed  in  the 
office  of  said  county  clerk;  and  upon  the  com- 
pletion of  such  liquidation  the  said  association 
must  be  deemed  dissolved.  No  receiver  of  any 
such  association,  or  of  any  property  thereof,  or 
of  any  right  therein,  can  be  appointed  by  any 
court,  upon  the  application  of  any  member,  save 
after  judgment  of  dissolution  for  usurping  fran- 
chises at  the  suit  of  the  state  of  California  by 
its  attorney-general. 

Nature    of     Member'*     Rights — Attachment     and 

Execution. 

C.  C.  Sec.  653f.  The  property  of  such  associa- 
tion is  subject  to  attachment  and  execution  for 
its  lawful  debts.  The  interest  of  a  member  in 
such  association,  if  sold  upon  execution,  or  any 
judicial  or  governmental  order  whatever,  cannot 
authorize  the  purchaser  to  have  any  right,  except 
to  succeed,  as  a  member  in  the  association,  witn 
the  consent  of  the  directors,  to  the  rights  of 
the  member  whose  interest  is  thus  sold.  If  the 
directors  choose  to  pay  or  settle  the  matter  after 
such  sale,  they  may  either  cancel  the  member- 
ship, and  add  the  interest  thus  sold  to  the  assets 
or  conamon  property  of  the  association,  or  reissue 
the  share  or  right  to  a  new  member  upon  proper 
payment  therefor,  as  the  directors  may  deter- 
mine. 

Rights  and  Liabilities  af  IVIembers. 

C.  C.  Sec.  653c.  In  such  association  the  rights 
and  interests  of  all  members  are  equal,  and  no 
member  can  have  or  acquire  a  greater  interest 
therein  than  any  other  member  has.  At  every 
election  held  pursuant  to  the  by-laws  each  mem- 
ber must  be  entitled  to  cast  one  vote  and  no 
more.  All  persons  above  the  age  of  eighteen 
years,  regardless  of  sex,  are  eligible  to  member- 
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ship,  if  otherwise  qualified  and  elected  as  the  by- 
laws may  provide.    The  by-laws  must  provide  for 
the  amount  of  the  indebtedness  which  such  as- 
sociation may  incur.     And  no  member  shall  be 
responsible  individually,  or  personally  liable,  for 
any  of  the  debts  or  liabilities  of  the  association 
in  excess  of  his  proportion  of  such  indebtedness; 
but  in  case  of  the  failure  and  insolvency  of  such 
association,  may  be  required  to  pay  any  unpaid 
dues  or  installments  which  have,  before  such  in- 
solvency, becomes  due  from  such  member  to  the 
association,  pursuant  to  its  by-laws. 

Extent  of  Member's  Right  to  Vote. 
Constitution,  Art.  XII,  Sec.  12,  p.  420,  supra. 

By-Laws — What  Must  Contain. 

C.  C.  Sec.  &53e.  Every  association  formed  un- 
der this  title  must,  within  forty  days  after  it 
so  becomes  an  association,  adopt  a  code  of  by- 
laws for  the  government  and  management  of 
the  association,  not  inconsistent  with  this  title. 
A  majority  of  all  the  associates  is  necessary 
to  the  adoption  of  such  by-laws,  and  the  same 
must  be  written  in  a  book,  and  subscribed  by 
the  members  adopting  the  same,  and  the  same 
cannot  be  amended  or  modified  except  by  the 
vote  of  a  majority  of  all  the  members,  after 
notice  of  the  proposed  amendment,  given  as  the 
by-laws  may  provide.  Such  association  may,  by 
its  by-laws,  provide  for  the  time,  place,  and  man- 
ner of  calling  and  conducting  its  meetings;  the 
number  of  directors,  the  time  of  their  election, 
their  term  of  office,  the  mode  and  manner  of 
their  removal,  the  mode  and  manner  of  filling 
vacancies  in  the  board  caused  by  death,  resigna- 
tion, removal,  or  otherwise,  and  the  power  and 
authority  of  such  directors,  and  how  many  thereof 
are  necessary  to  the  exercise  of  the  powers  of 
such  directors,  which  must  be  at  least  a  majority; 
the  compensation  of  any  of  the  directors,  or  of 
any   officer;    the  number  of  the  officers,  if  any, 
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other  than,  the  directors,  and  their  term  of  office; 
the  mode  of  removal,  and  the  method  of  filling  a 
vacancy;  the  mode  and  manner  of  conducting 
business;  the  mode  and  manner  of  conducting 
elections,  and  may  provide  for  voting  by  ballots 
forwarded  by  mail  or  otherwise,  provided  the 
method  secures  the  secrecy  of  the  ballot;  the 
mode  and  manner  of  succession  of  membership, 
and  the  qualifications  for  membership,  and  on 
what  conditions,  and  when  membership  must 
cease,  and  the  mode  and  manner  of  expulsion  of 
a  member,  subject  to  the  right  of  an  expelled 
member  to  have  the  board  of  directors  appraise 
his  interest  in  the  association  in  either  money, 
property,  or  labor,  as  the  directors  may  deem 
best,  and  to  have  the  money,  property,  or  labor 
so  awarded  him  paid,  or  delivered,  or  performed 
within  forty  days  after  expulsion;  the  amount  of 
membership  fee,  and  the  dues,  installments,  or 
labor  which  each  member  must  be  required  to 
pay  or  perform,  if  any,  and  the  manner  of  col- 
lection or  enforcement,  and  for  forfeiting  or  sell- 
ing of  membership  interest  for  nonpayment  or 
nonperformance;  the  method,  time,  and  manner 
of  permitting  the  withdrawal  of  a  member,  if  at 
all,  and  how  his  interest  must  be  ascertained, 
either  in  money  or  property,  and  within  what 
time  the  same  must  be  paid  or  delivered  to  such 
member;  the  mode  and  manner  of  ascertaining 
the  interest  of  a  member  at  his  death,  if  his  legal 
representatives  or  none  of  them  desire  to  succeed 
to  the  membership,  and  whether  the  same  must 
be  paid  to  his  legal  representatives  in  money,  or 
property,  or  labor,  and  within  what  time  the  same 
must  be  paid,  or  delivered,  or  performed;  such 
other  things  as  may  be  proper  to  carry  out  the 
purpose  for  which  the  association  was  formed. 
The  by-laws  must  provide  for  the  time  and  man- 
ner in  which  profits  must  be  divided  among  the 
members,  and  what  proportion  of  the  profits,  if 
any,  must  be  added  to  the  common  property  or 
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funds  of  the  association.  But  the  by-laws  may 
provide  that  the  directors  may  suspend  or  pass 
the  payment  of  any  such  profit,  or  installment  of 
earnings,  at  their  discretion.  The  by-laws  and  all 
amendments  must  be  recorded  in  a  book  and  kept 
in  the  office  of  the  association,  and  a  copy  certi- 
fied by  the  directors  must  be  filed  in  the  ofiice  of 
the  county  clerk  where  the  principal  business  is 
transacted. 


Ga8  and  Electric  Corporations. 

Regulation  of  Gas  Supply  of  Cities  or  Towns. 
Light  to  be  Supplied  to  all  Applicants,  except. 
Power  of  Agents  to  Enter  Buildings  or  r^em- 

ises. 
Right  of  Company  to  Shut  off  Light  on  Failure 

of  Consumer  to  Pay. 

Regulation  of  Gas  Supply  of  Cities  or  Towns. 

C.  C.  Sec.  628.  No  corporation  hereafter  formed 
must  supply  any  city  or  town  with  gas,  or  lay  down 
mains  or  pipes  for  that  j)urpose  in  the  streets 
or  alleys  thereof,  without  permission  from  the 
city  or  town  authorities,  granted  in  pursuance  of 
the  provisions  of  the  Political  Code  or  of  statutes 
expressly  continued  by  such  code.  Nor  must 
such  corporation  furnish  or  use  any  gas  meter 
which  has  not  been  proved  and  sealed  by  the 
inspector  of  gas  meters. 

Light  to  be  Supplied  to  All  Applicants,  Except. 

C.  C.  Sec.  629.  Upon  the  application  in  writing 
of  the  owner  or  occupant  of  any  building  or 
premises  distant  not  more  than  one  hundred  feet 
from  any  main,  or  direct  or  primary  wire,  of  the 
corporation,  and  payment  by  the  applicant  of  an 
money  due  from  him,  the  corporation  must  supply 
gas  or  electricity  as  required  for  such  building  or 
premises  and  cannot  refuse  on  the  ground  of  any 
indebtedness  of  any  former  owner  or  occupant 
thereof,  unless  the  applicant  has  undertaken  to 
pay  the  same.  If,  for  the  space  of  ten  days  after 
such  application,  the  corporation  refuses  or  neg- 
lects to  supply  the  gas  or  electricity  required,  it 
must  pay  to  the  applicant  the  sum  of  fifty  dollars 
as  liquidated  damages,  and  five  dollars  per  day 
as  liquidated  damages  for  every  day  such  refusal 
or  neglect  continues  thereafter. 
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C.  C.  Sec.  630.  No  corporation  is  required  to  lay 
service  pipe  or  wires  where  serious  obstacles  exist 
to  laying  them,  unless  the  applicant,  if  required, 
deposits  in  advance,  with  the  corporation,  a  sum 
of  money  suflacient  to  pay  the  cost  of  laying  such 
service  pipe,  or  wires,  or  his  proportion  thereof. 

Power  of  Agents  to  Enter  Buildings  or  Premises. 
C.  C.  Sec.  631.  Any  owner  or  manager  of  gas 
or  ^ectric  light  works,  or  agent  of  such  owner  or 
manager,  exhibiting  written  authority,  signed  by 
such  owner  or  manager,  or  any  agent  of  a  gas  or 
electric  light  corporation  exhibiting  written 
authority  signed  by  the  president  or  secretary 
thereof  for  sueh  purpose,  may  enter  any  building 
or  premises  lighted  with  gas  or  electricity  sup- 
plied by  such  owner  or  ^corporation,  to  inspect  the 
gas  meters  or  electric  meters  therein  to  ascertain 
the  quantity  of  gas  or  electricity  supplied  or  con- 
sumed. Every  owner  or  occupant  of  such  build- 
ing who  hinders  or  prevents  such  entry  or  in- 
spection must  pay  to  the  owner  or  corporation 
the  sum  of  fifty  dollars  as  liquidated  damages. 

Right  of  Company  to  Sliut  Off  Light  en   Failure 

of  Consumer  to  Pay. 

C.  C.  Sec.  632.  All  gas  or  electric  light  cor- 
porations may  shut  ofC  the  supply  of  gas  or  elec- 
tricity from  any  person  who  neglects  or  refuses 
to  pay  for  the  gas  or  electricity  supplied,  or  the 
rent  of  any  meter,  pipes,  wires,  or  fittings,  pro- 
vided by  the  corporation,  as  required  by  his  con- 
tract; and  for  the  purpose  of  shutting  off  the  gas 
or  electricity  in  such  case  any  employe  of  the 
corporation  may  enter  the  building  or  premises 
of  such  person,  botween  the  hours  of  eight  o'clock 
in  the  forenoon  and  six  o'clock  in  thd  afternoon, 
of  any  day,  and  remove  therefrom  any  property 
of  the  corporation  used  in  suplying  gas  or  elec- 
tricity. 


Homestead  Corporations. 

Definition. 

Disposition  of  Property  at  Dissolution. 

Effect  of  Failure  to  Pay  Premiums. 

Power  to  Borrow. 

No  Power  to  Speculate  in  Lands. 

Delinquent  Shares  to  Be  Sold  at  Auction. 

By-Laws   Must   Specify   Effect  of   Default  in 

Payment  of  Dues. 
Annual  Report  to  Be  Published. 

Definition. 

C.  C.  Sec.  557.  Corporations  organized  for  the 
purpose  of  acquiring  lands  in  large  tracts,  paying 
off  encumbrances  thereon,  improving  and  sub- 
dividing them  into  homestead  lots  or  parcels,  and 
distributing  them  among  the  shareholders,  and  for 
the  accumulation  of  a  fund  for  such  purposes, 
are  known  as  homestead  corporations,  and  must 
not  have  a  corporate  existence  for  a  longer  period 
than  ten  years. 

Disposition  of  Property  at  Dpssolution. 

C.  C.  Sec.  563.  Except  for  the  purpose  of  wind- 
ing up  and  settling  its  affairs,  every  homestead 
corporation  must  terminate  at  th«  expiration  of 
time  fixed  for  its  existence  in  the  articles  of  in- 
corporation, or  when  dissolved  as  provided  in 
Ihis  part.  No  dividend  of  funds  must  be  made  on 
termination  of  its  corporate  existence,  until  its 
debts  and  liabilities  are  paid;  and  upon  the  final 
settlement  of  the  affairs  of  the  corporation,  or 
upon  the  termination  of  its  corporate  existence, 
the  directors,  in  such  manner  as  they  may  de- 
termine, must  divide  its  property  among  its  share- 
holders in  proportion  to  their  respective  interests, 
or,  upon  the  application   of  a  majority  in  inter- 
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est  of  the  stockholders,  must  sell  and  dispose  of 
any  or  all  of  the- real  estate  of  the  corporation 
upon  such  terms  as  may  be  most  conducive  to 
the  interests  of  all  the  stockholders,  and  must 
convey  the  same  to  the  purchaser,  and  distribute 
the  proceeds  among  the  shareholders,  or  may  at 
any  time,  when  best  for  the  interest  of  all  the 
shareholders,  cause  the  lands  of  the  corporation 
to  be  subdivided  into  lots  and  distributed,  by  sale 
for  premiums,  at  auction  or  otherwise,  among  the 
shareholders. 

Effect  of  Failure  to  Pay  Premiums. 

C.  C.  Sec.  564.  Such  premiums  on  lots  may  be 
made  payable  at  the  time  they  are  bid  off,  and,  if  not 
so  paid  on  any  lot  of  land,  the  directors  may 
immediately  offer  the  same  for  sale  again,  if 
made  payablie  at  a  future  day,  and  any  share- 
holder fails  to  pay  his  bid  on  the  day  the  same 
is  made  due  and  payable,  the  directors  may  ad- 
vertise and  sell  the  shares  of  stock  representing 
the  lots  of  land  on  which  the  premiums  remain 
unpaid,  in  the  manner  provided  in  the  by-laws 
for  the  sale  of  shares  on  account  of  delinquent 
installments  and  premiums. 

Power  to  Borrow. 

C.  C.  Sec.  560.  Homestead  corporations  naay 
borrow  money  for  the  purposes  of  the  corpora- 
tion, not  exceeding  at  any  one  time  one-fourth 
of  the  aggregate  amount  of  the  shares  or  parts  of 
shares  actually  paid  in,  and  the  income  thereof; 
no  greater  rate  of  interest  must  be  paid  therefor 
than  twelve  per  cent  per  annum.  For  the  purpose 
of  completing  the  purchase  of  lands  intended  co 
be  divided  and  distributed,  they  may  borrow  on 
the  security  of  their  shares  on  the  land  thus 
purchased,  or  that  owned  by  the  corporation  at 
the  time  of  procuring  the  loan,  any  sum  of  money 
which,  together  with  the  interest  contracted  to 
become  due  tnereon,  will  not  exceed  ninety  per 
cent   of   the    unpaid    amount   subscribed    by    the 
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shareholders;  but  no  loan  must  be  made  to  the 
corporation  for  a  term  extending  beyond  that  of 
its  existence. 

No  Power  to  Speculate  in  Lands. 

C.  C.  Sec.  562.  Homestead  corporations  must 
not  purchase  and  sell,  or  otherwise  acquire  and 
dispose  of,  real  property,  or  any  interest  therein, 
or  any  personal  property,  for  the  sole  purpose 
of  speculation  or  protlt.  Nor  must  any  such  cor- 
poration at  any  one  time  own  or  hold,  in  trust  or 
otherwise,  for  its  purposes,  real  property,  or  any 
interest  therein,  which  in  the  aggregate  exceeds 
in  cash  value  the  sum  of  two  hundred  thousand 
dollars.  For  any  violation  of  the  provisions  of 
this  section  corporations  forfeit  their  corporate 
rights  and  powers.  On  the  application  of  any 
citizen  to  a  court  or  competent  jurisdiction  such 
forfeiture  may  be  adjudged,  and  the  judgment 
carries  with  it  costs  of  the  proceedings. 

^Married   Women  and   Minors  as  Shareholders. 

C.  C.  Sec.  561.  Such,  shares  of  stock  in  home- 
stead corporations  as  may  be  acquired  by  chil- 
dren, the  cost  of  which,  and  the  deposits  and 
assessments  on  which  are  paid  from  the  personal 
earnings  of  the  children,  or  with  gifts  from  per- 
sons other  than  their  male  parents,  may  be  taken 
and  held  for  them  by  their  parents  or  guardians. 
Married  women  may  hold  such  shares  as  they 
acquire  with  their  personal  earnings,  or  those  of 
their  children,  voluntarily  bestowed  therefor,  or 
from  property  bequeathed  or  given  to  them  by 
persons  other  than  their  husbands. 

Delinquent  Shares  to  Be  Sold  at  Auction. 

C.  C.  Sec.  559.  Whenever  any  shares  of  stock 
are  declared  forfeited  by  resolution  of  the  board 
of  directors,  the  directors  may  advertise  tne  same 
for  sale,  giving  the  name  of  the  subscriber  and 
the  number  of  shares,  by  notice  of  not  less  than 
three  weeks,  published  at  least  once  a  week  in  a 
newspaper  of  general  circulation  in  the  city,  town, 
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or  county  where  the  principal  place  of  business  of 
such  corporation  is  located.  Such  sale  must  be 
made  at  auction,  under  the  direction  of  the  secre- 
tary of  the  company.  Ihe  corporation  may  be  a 
bidder,  and  the  shares  must  be  disposed  of  to  the 
highest  bidder  for  cash.  No  defect,  informality, 
or  irregularity  in  the  proceedings  respecting  the 
sale  invalidates  it,  if  notice  is  given  as  herein 
provided.  After  the  sale  is  made,  the  secretary 
must,  on  receipt  of  the  purchase  money,  transfer 
to  the  purchaser  the  shares  sold,  and  after  de- 
ducting from  the  proceeds  of  such  sale  all  in- 
stallments then  due,  and  all  expenses  and  charges 
of  sale,  must  hold  the  residue  subject  to  the  order 
of  the  delinquent  subscriber. 

By-Laws  Must  Specify   Effect  of  Default  in  Pay- 
ment of   Dues. 

C.  C.  Sec.  558.  Such  corporations  must  specify 
in  their  by-laws  the  times  when  the  installments 
of  the  capital  stock  are  payable,  the  amount  there- 
of, and  the  fines,  penalties,  or  forfeitures  incurred 
in  case  of  default.  A  printed  copy  of  the  articles 
of  incorporation  and  by-laws  must  be  furnished 
to  any  shareholder  on  demand. 

Annual  Report  to  be  Published. 

C.  C.  Sec.  565.  The  actual  financial  condition  of 
all  homestead  corporations  must,  by  the  directors 
thereof,  be  published  annually  in  [a]  newspaper 
published  at  the  principal  place  of  business  of  the 
corporation,  for  four  weeks,  if  published  in  a 
weekly,  and  two  weeks,  if  published  in  a  daily. 
The  statement  must  be  made  up  to  the  end  of 
each  year,  and  must  be  verified  by  the  oath  of 
the  president  and  secretary,  showing  the  items 
of  property  and  the  liabilities. 

C.  C.  Sec.  566.  In  any  case  in  which  a  publica- 
tion is  required,  and  no  newspaper  is  published  at 
the  principal  place  of  business,  tne  publication 
may  be  made  in  a  paper  published  in  an  adjoining 
county. 


Insurance  Corporations. 

IN    GENERAL. 

Selection  of  Name. 

Amount  of  Subscribed  Capital  Stock  Re- 
quired. 

Penalties  for  Failure  to  Secure  Certificate  of 
Authority  to  do  Business. 

Fees  of  Insurance  Commissioner. 

Visitorial  Power  of  Insurance  Commissioner. 

Fines  by  Commissioner. 

Power  of  Commissioner  to  Subpoena  Wit- 
nesses.   . 

Insolvent  Companies  to  Discontinue. 

Compelling  Discontinuance. 

Funds — In  What  May  be  Invested. 

Policies — Mode  of  Issuance. 

Life  Insurance  Policies  May  be  Registered 
With  Insurance  Commissioner. 

Power  to  Take  and  Hold  Realty. 

Capital  Stock  to  be  liaised  by  Subscription. 

Amount  of  Capital  Stock  Required. 

Dividends — From  What  Made. 

Phrase  "Net  Profits"  Defined. 

To  Cease  Business  When  Total  Capital  Stock 
Has  Been  Lost. 

Charter  to  be  Filed  With  Commissioner. 

Annual'  and  Other  Reports  to  be  Filed  and 
Published. 

Foreign  Insurance  Companies — Right  to  do 
Business. 

Penalty  for  Failure  to  Comply  with  the  Laws 
of  This  State. 

Must  Designate  a  Resident  Agent. 

Fines  for  Failure  to  File  Reports. 

Retaliatory  Provisions. 

Bond  From  Agents  of  Foreign  Insurance  Cor- 
porations. 

Charter  to  be  Filed. 

Agent's  Power  of  Attorney  to  be  Filed. 
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Selection  of  Name. 

Pol.  C.  Sec.  609.  The  commissioner  must  re- 
quire the  name  under  which  any  corporation  here- 
after proposes  to  be  formed  or  organized  under 
the  laws  of  this  state  for  the  transaction  of  in- 
surance business,  to  be  submitted  to  him  before 
the  commencement  of  such  business;  and  he  may 
reject  any  name  or  title  so  submitted  when  the 
same  is  an  interference  with  or  too  similar  to  one 
already  apropriated,  or  likely  to  mislead  the  pub- 
lic in  any  respect;  and  in  such  a  case  a  name  not 
liable  to  such  objection  must  be  chosen. 


,.corpo-         „ 


Amount  of  Subscribed  Capitai  Stocl<  Required- 
C.  C.  Sec.  419.     Every  company,  corpor- '  ^^U 
association  hereaiter  formed  or 
the  laws  of  this  state  for  the  transa 
ness  in 
surance, 
equal  to 
twenty-five 
previous 

residue  within  twelve 
filing  the  certificate  of 
nor  any  company,  corporation, 
ganized  or  formed  under  the  laws  ^ y''^'^^\'^}%.^\ 
state  or  country,  must  transact  ar  ^',?';^i^''2jjHf 
ance  business  in  this  state,  unless  ^'/j^ '.,S^*5^!^? 
company,    corporation,    or    associat    J  *^Vf>'S'ii»i*JS 


ance 

of  all   outstanding  risks,   as   provic   '**'  in  section 
six  hundred  and  two  of  the  Political  Code. 

Penalties    for    Failure    to    Secure    Certificate    of 

Authority  to  do  Business. 

Pol.  C.  Sec.  596.  No  person  or  company  must 
transact  insurance  business  in  this  state  without 
first  procuring  from  the  insurance  commissioner 
a  certificate  of  authority,  as  in  this  chapter  pro- 
vided; and  all  policies  issued  or  renewed  and  al! 
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insurances  taken  before  obtaining  such  certificate 
ot  authority,  are  null  and  void;  and  any  person 
who  is  agent  or  pretended  agent  of  any  insurance 
company,  or  other  person,  shall,  without  lae  pos- 
session of  such  certificate  of  authority,  solicit, 
issue  or  procure  to  be  issued  in  this  state  any 
policy  of  insurance,  shall  forfeit  to  the  people  of 
this  state  the  sum  of  two  hundred  dollars  for 
each  and  every  policy  so  issued,  or  procured  to 
be  issued.  But  any  company  or  corporation  be- 
longing to  any  other  state  or  country,  having 
policies  of  life  insurance  outstanding  in  this  state, 
k-and  that  were  issued  in  accordance  with  the  laws 

">»all  have  the  right  to  maintain  a 
'^'^te,  for  the  collection  of 
policies,  and  the  com- 
L'ized   to   issue   to   the 
gent     of     such     com- 
ertificate     authorizing 
3wal    premium;     such 
on     the     production 
satisfactory    evidence 
orporation    is    author- 
isurance     business     in 
3h  it  belongs.    And  any 
ther  the  insured  or  in- 
newal  premiums,  must, 
v'  of  January,  annually, 
^r    a    statement,    under 
imount  of  such  annual 
prtjm* m  during  the  year  end- 

ing on  the  thuc.;  .  of  December,  next  pre- 

ceding, and  pay  into  the  w»fice  of  the  commissioner 
the  sum  of  twenty  dollars,  gold  coin  of  the  United 
States.  Failing  to  make  such  statement  and  pay- 
ment within  the  time  named,  such  person  shall 
forfeit  to  the  people  of  the  state  of  California  the 
Bum  of  one  hundred  dollars  for  each  and  every 
policy  so  renewed  by  the  payment  to  him  of  such 
renewal  premium.  All  penalties  and  forfeitures 
under  this  section  must  be   collected  by  the  in- 
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surance  commissioner,  and  for  the  purposes  of  sucla. 
collections,  suits  may  be  instituted  by  him,  in  the 
name  of  the  people  of  the  state  of  California,  in 
any  court  of  competent  jurisdiction. 
Fees  of  insurance  Commissioner. 

Pol.  C.  Sec.  605.  The  commissioner  must  re- 
quire in  advance,  in  United  States  gold  coin,  the 
following  fees: 

1.  For  filing  the  articles  of  incorporation,  or 
certified  copy  ,of  articles,  or  other  certificate 
required  to  be  filed  in  his  office,  thirty  dollars; 

2.  For  filing  the  annual  statement  required  to 
be  filed,  twenty  dollars; 

3.  For  filing  any  other  papers  required  by  this 
chapter  to  be  filed,  five  dollars; 

4.  For  furnishing  copies  of  papers  filed  in  his 
office,  twenty  cents  per  folio; 

5.  For  certifying  copies,  one  dollar  each; 

6.  For  each  certificate  issued  as  provided  in 
section  619,  the  sum  of  five  dollars. 

Visitorial  Power  of  Insurance  Commissioner. 

Pol.  C.  Sec.  597.  The  commissioner,  whenever 
necessary,  or  whenever  he  is  requested  by  veri- 
fied petition,  signed  by  three  persons  interested, 
either  as  stockholders,  policy  holders,  or  credi- 
tors of  any  person  engaged  in  insurance  business, 
showing  that  such  person  is  insolvent  under  the 
laws  of  this  state,  must  make  examination  of  the 
business  and  affairs  relating  to  the  insurance  busi- 
ness of  such  person ;  and  for  such  purpose  has  free 
access  to  all  the  books  and  papers  of  such  person 
and  must  thoroughly  inspect  and  examine 
all  his  affairs,  and  ascertain  his  condition  and 
ability  to  fulfill  his  engagements,  and  whether  he 
has  complied  with  all  the  provisions  of  the  law 
applicable  to  his  insurance  transactions.  Such 
person  and  his  officers  and  agents  must  open  his 
books  and  papers  for  the  inspection  of  the  com- 
missioner, and  otherwise  facilitate  such  examina- 
tion; and  the  commissioner  may  administer  oaths 
and  examine  under  oath,  any  persons  relative  to 
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the  business  of  such  person;  and  if  he  finds  the 
books  to  have  been  carelessly  or  improperly  kept 
or  posted,  he  must  employ  sworn  experts  to  re- 
write, post  and  balance  the  same,  at  the  expense 
of  such  person.  Such  examination  must  be  con- 
ducted in  the  county  where  such  person  has  his 
principal  place  of  business,  and  must  be  private, 
unless  the  commissioner  deems  it  necessary  to 
publish  the  result  of  such  investigation,  in  which 
case  he  may  publish  the  same  in  two  of  the  public 
newspapers  of  this  state,  one  of  which  must  be 
published  in  the  city  of  San  Francisco. 

Fines  by  Commissioner. 

Pol.  C.  Sec.  598.  The  commissioner  may  collect 
the  sum  of  five  hundred  dollars  from  any  person 
engaged  in  the  business  of  insurance,  for  each  re- 
fusal to  give  full  and  truthful  information,  and 
response  in  writing,  to  any  inquiry  in  writing  by 
the  commissioner  relating  to  the  business  of  in- 
surance as  carried  on  by  him;  and  for  that  pur- 
pose suits  may  be  instituted  by  the  commissioner, 
in  the  name  of  the  people  of  the  State  of  Cali- 
fornia, in  any  court  of  competent  jurisdiction. 

Power  of  Commissioner  to  Subpoena  Witnesses. 
Pol.  C.  Sec.  599.  The  commissioner  may  issue 
subpoenas  for  witnesses  to  attend  and  testify  be- 
fore him  on  any  subject  touching  insurance  busi- 
ness, or  in  aid  of  his  duties,  which  must  be  served, 
obeyed;  and  enforced  as  provided  in  the  Code  of 
Civil  Procedure  for  civil  cases;  the  commissioner 
to  issue  attachments  and  impose  the  penalty  for 
disobedience;  and,  in  addition,  the  defaulting  wit- 
ness may  be  punished  as  provided  in  the  Penal 
Code. 

Insolvent  Companies  to  Discontinue. 

Pol.  C.  Sec.  600.  Whenever  the  commissioner 
ascertains  that  any  person  engaged  in  the  insur- 
ance business  is  insolvent  within  the  meaning  of 
this  chapter,  he  must  revoke  the  certificate 
granted,  and   send   by   mail  to  such  person,  ad- 
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dressed  to  him  at  his  principal  place  of  business, 
or  deliver  to  him  personally,  notice  of  sueh  revoca- 
tion, and  cause  notice  thereof  to  be  filed  in  his 
office,  and  also  to  be  published  daily  for  four  weeks 
in  some  newspaper  published  in  the  city  of  San 
Francisco.  He  must  require  such  person,  after  re- 
ceiving notice  of  the  revocation,  or  after  the  first 
publication  thereof,  to  discontinue  the  issuing  of 
any  new  policies,  and  the  renewal  of  any  pre- 
viously issued;  and  in  such  cases  must  require  the 
person,  or  the  manager  or  agent  of  the  business, 
to  repair  the  capital  thereof  within  such  period  as 
he  may  designate  in  such  requisition,  by  assess- 
ment upon  the  stockholders  for  such  amounts  as 
will  make  the  capital  equal  to  the  amount  of  the 
paid  up  capital,  exclusive  of  assets  needed  to  pay 
all  ascertained  liabilities  for  losses  reported,  for 
expenses  and  taxes,  and  exclusive  of  the.  entire 
premiums  received  for  outstanding  risks. 

Compelling  Discontinuance. 

Pol.  C.  Sec.  601.  In  case  any  person,  upon  the 
requisition  of  the  commissioner,  fails  to  make  up 
the  deficiency  of  the  capital  in  accordance  with 
the  requirements  of  this  chapter,  or  to  comply  in 
all  respects  with  the  laws  of  this  state,  the  com- 
missioner must  communicate  the  fact  to  the  at- 
torney general,  who  must  commence  an  action  in 
the  name  of  the  people  of  this  state,  in  the  su- 
perior court  of  the  county  where  the  person  in 
question  is  located,  or  has  his  principal  office, 
against  such  person,  and  apply  f6r  an  order  re- 
quiring cause  to  be  shown  why  the  business 
should  not  be  closed;  and  the  court  must  there- 
upon hear  the  allegations  and  proofs  of  the  re- 
spective parties,  as  in  other  cases.  If  it  appears 
to  the  satisfaction  of  the  court  that  such  person 
is  insolvent,  or  that  the  interests  of  the  public  so 
require,  the  court  must  decree  a  dissolution  of 
such  corporation,  and  a  winding-up  of  its  affairs, 
and  a  distribution  of  the  effects  of  such  person; 
but  otherwise,  the  court  must  enter  a  decree  an- 
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nulling,  the  act  of  the  commissioner  in  the  prem- 
ises, and  authorizing  such  person  to  resume  busi- 
ness. But  the  commissioner  must  not  be  held 
liable  for  damages  if  he  has  acted  in  good  faith. 
In  the  event  of  any  additional  losses  occurring 
upon  new  risks  taken  after  the  expiration  of  the 
period  limited  by  the  commissioner  in  the  requisi- 
tion, and  before  the  deficiency  has  been  filled  up, 
the  directors  of  any  company,  corporation,  or 
association,  are  individually  liable  to  the  extent 
thereof. 

Funds — In   What  May  be  Invested. 

C.  C.  Sec.  421.  Corporations  organized  under 
the  laws  of  this  state,  for  the  transaction  of  busi- 
ness in  any  kind  of  insurance,  may  invest  their 
capital  and  accumulations  in  the  following  named 
securities : 

1.  In  the  purchase  of  or  loans  upon  interest- 
bearing  bonds  of  the  United  States  government; 

2.  In  the  purchase  of  or  loans  upon  interest- 
bearing  bonds  of  any  of  the  states  of  the  United 
States,  not  in  default  for  interest  on  such  bonds; 

3.  In  the  purchase  of  or  loans  upon  interest- 
bearing  bonds  of  any  of  the  counties  or  incor- 
porated cities  and  towns  of  any  state  or  territory 
of  the  United  States,  not  in  default  for  interest 
on  such  bonds; 

4.  In  loans  upon  unincumbered  real  property, 
worth  at  least  one  hundred  per  cent  more  than  the 
amount  loaned;  or  upon  merchandise  or  cereals 
in  warehouse^  but  in  no  instance  must  such  loan 
be  made  in  excess  of  seventy-five  per  cent  of  the 
security  taken; 

5.  In  the  purchase  of,  or  loans  upon,  the  stock 
of  corporations,  other  than  mining,  which  have  at 
the  time  of  the  investment  a  market  value  of 
not  less  than  sixty  per  cent  of  their  par  value, 
and  are  rated  as  first  class  securities;  but  every 
such  purchase  and  loan  must  be  approved  by  the 
vote  of  two-thirds  of  the  directors;  and  no  loan 
must  exceed  fifty  per  cent  of  such  market  value; 


506  CORPORATIONS. 

6.  Such  corpkorations  may,  after  the  investment 
of  two  hundred  thousand  dollars  in  the  manner 
provided  in  subdivisions  one,  two,  three,  four,  and 
Ave  of  this  section,  invest  the  balance  of  their 
capital  and  any  accumulations  in  the  purchase  of, 
or  loans  upon,  interest-bearing  first  mortgage  bonds 
of  any  corporations,  other  than  mining,  organized 
and  carrying  on  business  under  the  laws  of  the 
United  States,  or  of  any  state  or  territory  thereof, 
or  of  the  District  of  Columbia,  not  in  default  for 
interest  on  such  bonds;  provided,  that  a  two- 
thirds  vote  of  all  the  directors  of  such  corporations 
approves  such  investment.  It  is  the  duty  of  the 
oflScers  of  such  corporations  to  report  quarterly 
on  the  first  days  of  January,  April,  July,  and 
October  of  each  year,  to  the  insurance  commis- 
sioner, a  list  of  such  investments  so  made  by 
them;  and  the  insurance  commissioner  may,  if 
such  investments,  or  any  of  them,  seem  injudi- 
cious, require  the  sale  of  the  same. 

No  investment  in  the  securities  named  in  sub- 
divisions one,  two,  three,  five,  and  six  of  this 
section,  must  be  made  in  an  amount  exceeding 
the  market  value  of  such  securities  at  the  date 
of  such  investment. 

7.  Corporations  engaged  in  the  business  of  in- 
suring titles  to  real  estate  may,  after  the  invest- 
ment of  one  hundred  thousand  dollars  in  the  man- 
ner provided  in  subdivisions  one,  two,  three, 
four,  five,  and  six  of  this  section,  invest  an  amount 
not  exceeding  fifty  per  cent  of  their  capital  stock 
in  the  preparation  or  purchase  of  the  materials 
or  plant  necessary  to  enable  them  to  engage  in 
such  business;  and  such  materials,  or  plant,  must 
be  deemed  an  asset,  valued  at  the  actual  cost 
thereof,  in  all  statements  and  proceedings  re- 
quired by  law  for  ihe  ascertainment  and  determin- 
ation of  the  condition  of  such  corporations. 

Policies — l\^ode  of  Issuance. 

C.  C.  Sec.  416.  All  policies  made  by  insurance 
corporations,   must  be   subscribed   by  the  presi- 
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dent  or  vice-president,  or  in  case  of  the  death, 
absence  or  disability  of  those  officers,  by  any  two 
of  the  directors,  and  countersigned  by  the  secre- 
tary of  the  corporation.  All  such  policies  are  as 
binding  and  obligatory  upon  the  corporation  as  If 
executed  over  the  corporate  seal. 

Life  Insurance  Poiicies  May  be  Registered  With 

Insurance  Commissioner. 

Pol.  C.  Sec.  634.  It  shall  be  lawful  for  any 
company  or  corporation  transacting  the  business 
of  life  insurance  in  this  state  to  register  with  the 
insurance  commissioner  such  of  its  policies  as 
may  be  agreed  upon  by  the  company  and  the 
insured;  such  registration  to  consist  in  a  written 
or  printed  list  of  such  policies,  filed  with  the  com- 
missioner, showing  the  name  and  age  of  the  in- 
sured, number  and  date  of  the  policy,  and  the 
kind  and  amount  of  insurance  in  each  case.  Such 
list  must  be  filed  with  the  commissioner  within 
thirty  days  after  the  issuance  of  the  first  regis- 
tered policy,  and  must  contain  all  such  policies 
issued  up  to  the  date  of  filing.  After  that  date, 
the  company  must,  within  three  days  after  the 
first  day  of  each  calendar  month,  file  a  state- 
ment embracing  aii  its  registered  policies  issued 
since  the  filing  of  its  last  preceding  list.  Upon 
filing  such  list  of  policies,  from  time  to  time,  the 
company  must  deposit  with  the  commissioner,  as 
a  special  deposit  for  the  benefit  of  such  regis- 
tered policies,,  securities  of  the  denominations 
stated  in  section  four  hundred  and  twenty-seven 
of  the  Civil  Code,  as  permissible  for  the  invest- 
ment of  the  capital  and  accumulations  of  life  in- 
surance companies.  Su«h  deposit  must  be  in  an 
amount  equal  to  the  full  net  value  of  all  policies 
registered  up  to  the  time  of  making  the  deposit, 
and  must  at  all  times  be  equal  to  such  net  value 
of  all  the  registered  policies.  Upon  receipt  of 
such  securities,  the  commissioner  must  immedi- 
ately deposit  them  in  the  state  treasury,  in  ac- 
cordance with  the  provisions  of  section  six  hun- 
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dred   and   eighteen   of  the  Political  Code,   where; 
they  must  remain-  as  a  special  security  for  th* 
benefit    of   said    registered    policies.      Such    cojxt 
pany  may,  at  any  time,  withdraw  any  excess  o! 
securities    above   the    net    present   value    herein- 
before   specified,    upon    satisfying    said     commis- 
sioner, by  written  proof,  that  such  excess  exists,- 
and   shall  be  allowed   to  receive  the   interest  on 
all    securities    deposited,    and    to   exchange    sucn 
securities,  by  substituting  other  securities  of  the! 
character  in  which,  by  the  laws  of  this  state,  it 
may  invest  its  funds. 

Power  to  Take  and  Hold  Realty. 

C.  C.  Sec.  415.     No  insurance  corporation  ip" 
purchase,  hold,  or  convey  real  estate,  ex«"     ^ 
hereinafter  set  forth,  towit:  ^*^^^** 

1.  Such  as  is  requisite  for  its  accoi        .N^:> 
in  the  convenient  trancaction  of  its  busi        *'^^ 

2.  Such  as  is  conveyed  to  it,  or  to  a  *  '^  ^^ 
for  it,  by  way  of  mortgage  or  in  trust  "'  'K-^ 
wise,  to  secure  or  provide  for  the  p;  "  '^ 
loans   previously  contracted,  or  for  mc          .'-*,'*' 

3.  Such  as  is  purchased  at  sales  upo   "       "'ii^*' 
trust   or   judgments   obtained   or   made   -        "  t^, 
loans  or  debts;  ;  :^ 

4.  Such  as  is  conveyed  to  it  in  satij  'T-^'l 
debts  previously  contracted  in  the  coi  '  '  "J** 
business  dealings;  >'^'SJ 

All  such  real  estate  so  acquired,  wh  '-.V^ 

requisite  for  the  accommodation  of  sue  "'     , 

tion  in  the  transaction  of  its  business  ■  v  be' 

sold  and  disposed  of  within  five  yars  ^r  such 
corporation  acquires  title  to  the  same. 

Capital  Stock  to  be  Raised  by  Subscription. 

C.  C.  Sec.  414.  After  the  secretary  of  state 
issues  the  certificate  of  incorporation  of  any  in- 
surance corporation,  as  provided  in  article  one, 
chapter  one,  title  one,  of  this  part,  the  direc- 
tors named  in  the  articles  of  incorpora- 
tion    must     proceed     in     the  manner     specified 
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in  their  by-laws,  or  if  none,  then  in  such  man- 
ner as  they  may  by  order  adopt,  to  open  books 
of  subscription  to  the  capital  stock  then  unsub- 
scribed, and  to  secure  subscriptions  to  the  full 
amount  of  the  fixed  capital;  to  levy  assess- 
ments and  installments  thereon,  and  to  collect  the 
same,  as  in  chapter  two  of  title  one  provided. 
[C.  C.  322-349.] 

Amount  of  Capital  Stock  Required. 

Civil  Code  419,  p.  500,  supra. 

Dividends — From  What  IVIade. 

C.  C.  Sec.   429.     No  corporation  formed  subse- 
quent to  Agril  first,  eighteen  hundred  and  seventy- 
-t-'ht    under  the  laws  of  this  state,  and  transact- 
'  "^   Inland  navigation  insurance  busi- 
rovided  for  by  section  four 
(420>   of  this   code,   except 
to  real  property,  must  make 
from  profits  remaining  on 
inimpaired: 
jribed  capital  stock, 
is  received  or  receivable  on 
•  inland  risks,  except  marine 

one-half  of  the  amount  of  all 

er  risks   not  tertninated   at 

uich  dividend, 
to  pay  all  losses  reported  or 

nt,  and  all  liabilities  for  ex- 
Phrase  "Net  .  Defined. 

C.  C.  Sec.  417  i  X.  ^  directors  of  every  insurance 
corporation,  at  such  time  as  its  by-laws  provide, 
must  make,  declare,  and  pay  to  the  stockholders 
dividends  of  so  much  of  the  net  profits  of  the 
corporate  business  and  interest  on  capital  in- 
vested as  to  them  appears  advisable;  but  the 
moneys  received  and  notes  taken  for  premium  on 
risks  which  are  undetermined  and  outstanding  at 
the   time  of  making   the   dividend   must   not    oe 
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treated  as  profits,  nor  divided,  except  as  provided 
in  chapter  two  of  this  title. 

To  Cease  Business  When  Total  Capitaf  Stock  Has 

Been  Lost. 

C.  C.  Sec.  418.  If  any  insurance  corporation  is 
under  liabilities  for  losses  to  an  amount  equal  to 
its  capital  stock,  and  the  president  or  directors, 
after  knowing  the  same,  make  any  new  or  further 
insurance,  all  who  make  such  insurance,  or  assent 
thereto,  are  severally  and  jointly  liable  for  the 
amount  of  any  loss  which  takes  place  under  such 
insurance. 

Charter  to  be  Filed  With  Commissioner. 

Pol.  C.  Sec.  607.  The  commissioner  must  cause 
every  corporation  or  person,  before  engaging  in 
the  business  of  insurance,  to  file  in  his  office  as 
follows : 

1.  If  incorporated  under  the  laws  of  this  state, 
a  copy  of  the  articles  of  incorporation  or  state- 
ment of  any  increase  or  diminution  of  the  capital 
stock,  certified  by  tke  secretary  of  state  to  be  a 
copy  of  that  which  is  filed  in  his  office. 

2.  If  incorporated  under  the  laws  of  any  other 
state  or  country,  a  copy  of  the  articles  of  incor- 
poration, if  orgatiized  or  formed  under  any  law 
requiring  Articles  to  be  filed,  duly  certified  by  the 
officer  having  the  custody  of  such  articles;  or  if 
not  so  organized,  a  copy  of  the  law,  charter,  or 
deed  of  settlement  under  which  the  deed  of  or- 
ganization is  made,  duly  certified  by  the  proper 
custodian  thereof  or  proved  by  affidavit  to  be  a 
copy;  also,  a  certificate  under  the  hand  and  sea! 
of  the  proper  officer  of  such  state  or  country  hav- 
ing supervision  of  insurance  business  therein, 
that  such  corporation  or  company  is  organized 
under  the  laws  of  such  state  or  country,  with  the 
amount  of  the  capital  stock  or  assets  required  by 
this  chapter. 

3.  If  not  incorporated,  a  certificate  setting  forth 
the  nature  and  character  of  the  business,  the  loca- 
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tion  of  the  principal  office,  the  names  of  the  per- 
sons and  of  those  composing  the  association,  the 
amount  of  actual  capital  employed  or  to  he  em- 
ployed therein,  and  the  names  of  all  oflScers  and 
persons  by  whom  the  business  is  or  may  be  man 
aged.  The  certificate  must  be  verified  by  the 
affidavit  of  the  chief  officer,  secretary,  agent,  or 
manager  of  the  association;  and  if  there  are  any 
written  articles  of  agreement  or  association,  a  . 
copy  thereof  must  accompany  such  certificates; 
provided,  however,  when  thje  number  of  persons 
composing  such  association  shall  exceed-  ten,  such 
certificate  need  not  state  the  names  of  any  greater 
number  of  persons  than  ten,  who  shall  be  the 
largest  shareholders;  and  if  such  association  of 
persons  be  formed  out  of  the  United  States,  the 
said  certificate  need  not  contain  the  names  of  any 
officers  or  managers  other  than  those  resident 
within  the  United  States,  nor  any  statement  of 
capital  not  employed  within  the  United  States, 
and  the  aflSdavit  may  be  made  by  the  chief  execu- 
tive officer  or  manager  in  the  United  States. 

Annual  and  Other  Reports  to  be  Filed  and  Pub- 
lished. 

Pol.  C.  Sec.  611.  All  corporations  or  persons  do- 
ing the  business  of  insurance  in  this  state  must 
.  make  and  file  with  the  insurance  commissioner, 
on  or  before  the  fifteenth  day  of  January  of  each 
year,  a  statement,  verified  by  the  oath  of  the 
principal  executive  officer  or  manager  residing  in 
this  state,  showing  the  business  done  in  this  state 
during  the  year  ending  the  thirty-first  day  of  De- 
cember then  next  preceding.  They  shall  also 
make  and  file  with  said  commissioner,  at  the 
times  hereinafter  mentioned,  further  statements 
which  must  exhibit  the  condition  and  affairs  of 
every  such  corporation,  person,  firm,  or  associa- 
tion, on  the  thirty-first  day  of  December  then  next 
preceding,  which  statements  as  adjusted  by  the 
commissioner  upon  a  proper  examination  of  the 
same,  must  be  published  by  such  corporation,  per- 
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son,  firm,  or  association,  daily,  for  the  period  of 
one  week,  in  some  newspaper  published  in  the 
city  where  the  principal  oflSce  in  this  state  is  lo- 
cated. Such  statement,  if  made  by  a  person  or 
corporation  organized  under  the  laws  of  this 
state,  must  be  filed  with  the  commissioner  on  or 
before  the  first  day.  of  February  of  each  year.  If 
made  by  a  person  or  persons  residing  in,  or  cor- 
poration organized  under  the  laws  of  any  other 
of  the  states  or  territories  of  the  United  States, 
it  must  be  filed  on  or  before  the  tenth  day  of 
March  of  each  year.  And  if  made  by  a  person, 
or  corporation  organized  under  the  laws  of  any 
country  foreign  to  the  United  States,  it  must  he 
filed  on  or  before  the  first  day  of  May  of  each 
year. 

Foreign   Insurance  Companies — Riglit  to  do  Busi- 
ness. 
Civil  Code  419,  p.   500,  supra. 

Penalties  for  Failure  to  Conrtply  With  the   Laws 

of  This  State. 

Pen.  C.  Sec.  439.  Every  person  who  in  this 
state  procures,  or  agrees  to  procure,  any  insur- 
ance for  a  resident  of  this  state,  from  any  in- 
surance company  not  incorporated  under  the  laws 
of  this  state,  unless  such  company  or  its  agent 
has  filed  the  bond  required  by  the  laws  of  this 
state,  relating  to  insurance,  is  guilty  of  a  misde- 
meanor. 

Must  Designate  a  Resident-Agent. 

Pol.  C.  Sec.  616.  The  insurance  commissioner 
must  require,  as  a  condition  precedent  to  the 
transaction  of  insurance  business  in  this  state  by 
any  foreign  corporation  or  company,  that  such 
corporation  or  company  must  file  in  his  office  the 
name  of  an  agent  and  his  place  of  residence  in 
this  state,  on  whom  summons  and  other  process 
may  be  served  in  all  actions  or  other  legal  pro- 
ceedings against  such  corporation  or  company. 
All  process  so  served  gives  jurisdiction  over  the 
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person  of  such  corporation  or  company.  The 
agent  so  appointed  and  designated  shall  be  deemed 
in  law  a  general  agent,  and  must  be  the  principal 
agent  or  chief  manager  of  the  business  of  such 
corporation  or  company  in  this  state.  Any  such 
foreign  corporation  or  company  shall,  as  a  further 
condition  precedent  to  the  transaction  of  insur- 
ance business  in  this  state,  and  in  consideration  of 
the  privilege  to  transact  such  insurance  business 
in  this  state,  make  and  file  with  the  insurance 
commissioner  an  agreement  or  stipulation,  ex- 
ecuted by  the  proper  authorities  of  such  corpora- 
tion or  company  in  form  and  substance  as  fol- 
lows: The  (giving  name  of  corporation  or 
company)  does  hereby  stipulate  and  agree,  that 
in  consideration  of  the  permission  granted  by  the 
state  of  California  to  it  to  transact  insurance 
business  in  this  state,  that  if  at  any  time  said 
corporation  or  company  shall  be  without  an  agent 
in  said  state,  on  whom  summons^  or  other  legal 
process  may  be  served,  service  of  such  summons 
or  other  legal  process  may  be  made  upon  the  in- 
surance commissioner,  such  service  upon  the 
commissioner  to  have  the  same  force  and  effect 
as  if  made  upon  the  corporation  or  company. 
Whenever  such  service  of  summons  or  other  legal 
process  shall  be  made  upon  the  insurance  com- 
missioner, he  must,  within  ten  days  thereafter, 
transmit  by  mail,  postage  paid,  a  copy  of  such 
summons  or  other  legal  process  to  the  company 
or  corporati(fti,  addressed  to  the  president  or  sec- 
retary thereof,  at  its  home  or  principal  office. 
Such  copy  must  be  certified  by  the  commissioner, 
under  his  hand  and  official  seal,  and  the  sending 
of  such  copy  by  the  said  commissioner  shall  be 
a  necessary  part  of  the  service  ot  summons  or 
other  legal  process. 

Fines  for  Fyaiiure  to  File  Reports. 

Pol.  C.  Sec.  617.  The  commissioner  must  collect 
the  sum  of  one  hundred  dollars  from  any  com- 
pany or  corporation  engaged  in  the  business  of 
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insurance  in  this  state,  for  a  failure  to  make  and 
file  in  his  oflftce  within  the  time  prescribed  by  law, 
the  statements  and  stipulations  required  by  sec- 
tions six  hundred  and  ten,  six  hundred  and  eleven, 
six  hundred  and  twelve,  six  hundred  and  thirteen, 
and  six  hundred  and  sixteen  of  this  code,  and  an 
additional  penalty  of  two  hundred  dollars  for  each 
and  every  month  or  fractional  part  of  a  month 
thereafter  that  such  company  or  corporation  con- 
tinues to  transact  the  business  of  insurance  until 
such  statements  and  stipulations  are  filed;  and 
for  that  purpose  suits  may  be  instituted  by  the 
insurance  commissioner,  in  the  name  of  the  people 
of  the  state  of  California,  in  any  court  of  com- 
petent jurisdiction.  And  for  all  lawful  expenses 
incurred  under  this  section  or  any  other  section 
of  this  code,  in  the  prosecution  of  any  suit  or 
proceeding  for  the  enforcement  of  the  insurance 
laws  of  this  state,  the  insurance  commissioner 
must  present  bills  duly  certified  by  him,  with  the 
vouchers  to  the  state  board  of  examiners,  who 
must  allow  the  same  and  direct  payment  thereof 
to  be  made;  and  the  controller  shall  draw  war- 
rants therefor  on  the  treasurer  for  the  payment 
of  the  same  to  the  insurance  commissioner  (in 
addition  to  the  ordinary  contingent  expenses) 
omt  of  the  general  fund. 

Retaliatory  Provisions. 

Pol.  C.  Sec.  622.  When  by  the  laws  of  any  other 
state  or  country,  any  taxes,  fines,  penalties, 
licenses,  fees,  deposits  of  money,  or  of  securities, 
or  other  obligations,  or  prohibitions,  are  im- 
posed on  insurance  companies  of  this  state,  doin^ 
business  in  such  other  state  or  country,  or  upon 
their  agents  therein,  in  excess  of  such  taxes, 
fines,  penalties,  licenses,  fees,  deposits  of  securi- 
ties or  other  obligations  or  prohibitions,  imposed 
upon  insurance  companies  of  such  other  state  or 
country,  so  long  as  such  laws  continue  in  force, 
the  same  obligations  and  prohibitions  of  whatso- 
ever kind  must  be  imposed  upon  insurance  com* 
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panies  of  such  other  state  or  country  doing  busi- 
ness in  this  state.  And  whenever  under  this  sec- 
tion any  deposit  of  security  shall  be  made  m 
this  state,  such  deposit  shall  be  made  in  stocks 
or  bonds  of  the  United  States  government,  or  in 
those  of  the  state  of  California,  or  in  interest- 
bearing  bonds  of  any  of  the  ^ounties  or  incor- 
porated cities  and  towns  of  the  state  of  Califor- 
nia not  in  default  for  interest  on  such  bonds, 
which  said  securities  must  be  estimated  at  not 
exceeding  their  par  value  nor  their  market  value. 

Bond  from  Agents  of  Foreign  Insurance  Corpora- 
tions. 

Pol.  C.  Sec.  623.  The  commissioner  must  re- 
quire every  company,  association,  or  individual, 
not  incorporated  under  the  laws  of  this  state,  and 
proposing  to  transact  insurance  business  by  agent 
or  agents  in  this  state,  before  commencing  such 
business  to  file  in  his  office  a  bond,  to  be  signed 
by  the  person  or  firm,  officer  or  agent,  as  princi- 
pal, with  two  sureties,  to  be  approve^,  by  the 
commissioner,  in  the  penal  sum  of  two  thousand 
dollars  for  each  insurance  company,  association, 
firm,  or  individual  for  whose  account  it  is  pro- 
posed to  collect  premiums  of  insurance  in  this 
state,  the  conditions  of  SHch  bonus  to  be  as  fol- 
lows: 

1.  That  the  person  or  firm,  agent,  or  officer 
named  therein,  acting  on  behalf  of  the  company, 
association,  firm,  or  indiviaual  named  therein,  will 
pay  to  the  treasurer  of  the  county,  or  city  and 
county,  in  which  the  principal  office  of  the 
agency  is  located,  such  sum  per  quarter,  quarterly 
in  advance,  for  a  license  to  transact  an  insurance 
business,  or  such  omer  license  as  may  be  im- 
posed by  law,  so  long  as  the  agency  remains  in 
the  hands  of  the  person  or  firm,  officer,  or  agent 
named  as  principal  in  the  bond. 

2.  That  the  person  or  firm,  officer,  or  agent 
will  pay  to  the  state  all  stamp  or  other  duties 
on  the  gross  amounts  insured  by  them,  in    the 
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manner  and  at  the  time  prescribed  by  law,  inclu- 
sive of  renewals  on  existing  policies. 

3.  That  the  person,  firm,  agent,  or  corpora- 
tion named  therein,  will  conform  lo  all  the  pro- 
visions of  the  revenue  and  other  laws  made  to 
govern  them. 

Pol.  C.  Sec.  624.  Whenever  the  same  person, 
firm,  officer,  or  agent  desires  to  coxiect  premiums 
of  insurance  for  more  than  one  company,  associa- 
tion, or  individual,  not  incorporated  under  the 
laws  of  this  state,  the  commissioner  must  require 
a  separate  bond,  as  provided  in  the  preceding 
section,  for  each  company  or  association  so  repre- 
sented by  such  person,  firm,  officer,  or  agent. 

Charter  to  be  Filed. 

Political  Code  607,  p.  510,  supra. 

Agent's  Power  of  Attorney  to  be  Filed. 

Pol  C.  Sec.  608.  He  [insurance  commissioner] 
must  require  from  every  insurance  association  not 
formed  under  the  laws  of  this  state,  or  not  incor- 
porated, carrying  on  the  business  of  insurance 
by  an  agent: 

1.  A  certified  or  verified  power  of  attorney,  or 
written  authority  to  such-  agent; 

2.  A  notice  of  any  change  of  agents  or  in  the 
powers  of  any  agent,  within  ninety  days  after 
such  change,  and  a  certified  copy  of  any  new  or 
further  power  of  attorney  or  authority  before  the 
same  is  acted  under; 

3.  When  by  any  law,  agreement,  or  other  writ- 
ing, any  change  is  made  in  respect  to  any  of 
the  particulars  set  forth  in  the  certificate  on  file, 
a  certified  copy  of  such  law,  agreement,  or  other 
writing,  verified  respectively  as  certincates  are 
required  to  be  verified;  also,  a  notice  of  such 
change  before  the  same  is  acted  under. 
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FIRE  AND  MARINE  INSURANCE  COMPANIES. 

Amount  of  Capital  Stock  Required. 

Powers  in  General. 

Single  Risk — Amount  Limited. 

Powers  of  Underwriter's  Fire  Patrol. 

Capital  Stock  to  be  Paid  Up. 

Certificate  Required. 

Dividends — From  What  Made. 

Funds  for  Underwriters'     Fire     Patrol — How 

Raised. 
Annual  Valuation  of  Policies  of  Life  Insurance. 
Retaliatory  Provision — ^Foreign  Companies. 

Amount  of  Capital  Stock  Required. 
Civil  Code  419,  p.  500,  supra. 

Powers  in  General. 

C.  C.  Sec.  426.  Every  corporation  formed  for 
fire  or  marine  insurance,  or  both,  may  make  in- 
surance on  all  insurable  interests  within  the  scope 
of  its  articles  of  incorporation,  and  may  cause 
itself  to  be  reinsured. 

Single  Risk — Amount  Limited. 

C.  C.  Sec.  428.  Fire  and  marine  insurance  cor- 
porations must  never  take,  on  any  one  risk,  whether 
it  is  a  marine  insurance  or  an  insurance  against 
fire,  a  sum  exceeding  one-tenth  part  of  their  capi- 
tal actually  paid  in,  and  intact  at  the  time  of 
taking  such  risk,  without  at  once  reinsuring  the 
excess   above  one-tenth. 

Powers  of  Underwriters'  Fire  Patrol. 

C.  C.  Sec.  453a.  Any  corporation  of  underwrit- 
ers heretofore  organized  and  now  existing,  or 
which  may  be  hereafter  organized  under  the  laws 
of  this  state,  for  the  purpose  of  discovering  and 
preventing  fires  and  of  saving  property  and  hu- 
man life  from  conflagration,  and  doing  business 
within  any  municipal  corporation  of  this  state,  has 
power,  at  its  own  proper  cost  and  expense,  to 
maintain  a  corps  of  men,  with  proper  officers, 
equipped  with  the  necessary  machinery  and  ap- 
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paratus  therefor,  whose  duty  it  is,  so  far  as  prac- 
ticable, to  discover  and  prevent  fires  and  saye 
property  and  human  life  from  conflagration;  and 
for  the  effective  discharge  of  such  duties,  author- 
ity is^ereby  granted  such  corps  to  enter  any 
building  on  fire,  or  in  which  property  is  on  fire, 
or  which  such  corps  or  any  officer  thereof  deems  to 
be  immediately  exposed  to  any  existing  fire,  or  in 
danger  of  taking  fire  from  a  burning  building,  and 
to  remove  or  otherwise  save  and  protect  from 
conflagration  or  damage  by  water  any  property, 
during  and  immediately  after  such  fire.  Nothing 
in  this  chapter  must  be  so  construed  as  in  any  de- 
gree to  lessen,  impair,  or  interfere  with  the 
powers,  privileges,  duties,  or  authority  of  the 
regular  fire  department  of  such  municipality;  nor 
can  any  act  of  such  corps  justify  any  owner  of 
any  building  or  property  in  abandoning  such 
building  or  property. 

Sec.  453b.  Such  corporation,  with  its  officers 
and  corps,  when  running  to  a  fire  with  its  horses, 
vehicles,  and  salvage  apparatus,  has  the  same 
right  of  way  as  is  or  may  be  bestowed  by  any 
ordinance  of  the  municipality  or  law  of  the 
state  upon  the  regular  fire  department  of  the 
municipality  wherein  such  corporation  is  acting; 
but  the  rights  of  such  fire  department  must  al- 
ways be  paramount  to  the  rights  of  such  corpora- 
tion. All  ordinances  now  existing  or  which  may 
hereafter  be  passed  by  the  municipal  authori- 
ties of  any  city  and  county,  or  of  any  incorporated 
city  or  town  wherein  such  a  corporation  may 
carry  on  business,  and  all  laws  of  this  state  ap- 
plicable to  such  city  and  county,  or  city  or  town, 
for  the  conviction  or  punishment  of  any  person 
or  persons  willfully  or  carelessly  obstructing  the 
progress  of  the  apparatus  of  the  fire  department 
of  such  city  and  county,  or  city  or  town,  while 
going  to  a  fire,  or  of  any  person  or  persons  will- 
fully or  carelessly  injuring  any  animal  or  prop- 
erty of  said  fire  department,  are  equally  applicable 
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to  any  person  or  persons  wilfully  or  carelessly 
obstructing  the  progress  of  the  apparatus  of  such 
corporation  while  going  to  a  fire,  and  to  any  per- 
son or  persons  who  wilfully  or  carelessly  injures 
any  animal  or  property  of  such  corporation;  and 
said  laws  and  ordinances,  and  their  penalties, 
may  be  enforced  in  the  same  courts  and  and  in 
the  same  manner,  and  with  equal  force  and  effect, 
as  in  the  case  of  the  fire  department. 

Capital  Stock  to  be  Paid  Up. 

C.  C.  Sec.  424.  The  entire  capital  stock  of  every 
fire  or  marine  insurance  corporation  must  be  paid 
up  in  cash  within  twelve  months  from  the  filing 
of  the  articles  of  incorporation,  and  no  policy  of 
insurance  must  be  issued  or  risk  taken  until 
twenty-five  per  cent  of  the  whole  capital  stock 
is  paid  up. 

Certificate  Required. 

C.  C.  Sec.  425.  The  president  and  a  majority 
of  the  directors  must,  within  thirty  days  after 
the  payment  of  the  twenty-five  per  cent  of  the 
capital  stock,  and  also  within  thirty  days  after 
the  payment  of  the  last  installment  or  assess- 
ment of  the  capital  stock  limited  and  fixed,  pre- 
pare, subscribe,  and  swear  to  a  certificate  setting 
forth  the, amount  of  the  fixed  capital  and  the 
amount  thereof  paid  up  at  the  times  respectively 
in  this  section  named,  and  file  the  same  in  the 
oflice  of  the  county  clerk  of  the  county  where 
the  principal  place  of  business  of  the  corporation 
is  located,  and  a  duplicate  thereof,  similarly  exe- 
cuted, with  the  insurance  commissioner. 

Dividends— From  What  Made. 

C.  C.  Sec.  430.  No  fire  or  marine  insurance 
corporation,  with  a  subscribed  capital  of  less  than 
two  hundred  thousand  dollars,  must  declare  any 
dividends,  except  from  profits  remaining  on  hand 
after  reserving: 

1.    A   sum  necessary  to   form,   with  the  sub- 
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scribed  capital  stock,  the  aggregate  sum  of  two 
hundred  thousand  dollars; 

2.  All  the  premiums  received  or  receivable  on 
outstanding  marine  or  inland  risks,  except  marine 
time  risks; 

3.  A  fund  equal  to  one-half  the  amount  of  all 
premiums  on  fire  risks  and  marine  time  risks  not 
terminated  at  the  time  of  making  such  dividend; 

4.  A  sum  sufficient  to  pay  all  losses  reported 
or  in  course  of  settlement,  and  all  liabilities  for 
expenses  and  taxes. 

Funds  for  Underwriters'  Fire  Patrol — How  Raised. 

C.  C.  Sec.  453c.  In  the  month  of  July,  in  every 
year,  there  must  be  held  a  meeting  of  all  corpora- 
tions created  for  the  purposes  specified  in  this  chap- 
ter; of  which  ten  days'  previous  notice  must  be 
inserted  in  at  least  one  daily  newspaper  published 
in  the  municipality  where  said  corporation  is 
organized  or  established,  at  which  meeting  each. 
insurance  company,  corporation,  association,  un- 
derwriter, agent,  person,  or  persons  doing  a  fire 
insurance  business  in  said  municipality,  whether 
members  of  said  corporation  or  not,  shall  have 
a  right  to  be  represented,  and  shall  be  entitled 
to  one  vote.  A  majority  of  the  whole  number 
so  represented  has  power  to  decide  upon  the  ques- 
tion of  sustaining  the  fire  patrol  organized  by  cor- 
porations heretofore  created,  or  that  may  be  here- 
after created,  and  fixing  the  maximum  amount  of 
expenses  which  may  be  incurred  therefor  during 
the  fiscal  year  next  to  ensue,  which  amount  must 
in  no  case  exceed  two  per  centum  of  the  aggre- 
gate premiums  returned  as  received,  as  provided 
in  this  section,  and  the  whole  of  such  amount, 
or  so  much  thereof  as  may  be  necessary,  may 
be  assessed  upon  all  insurance  companies,  cor- 
porations, associations,  underwriters,  agents,  per- 
son, or  persons  who  assume  risks  and  accept 
premiums  for  fire  insurance  in  said  municipality, 
rs  hereinbefore  mentioned,  in  proportion  to  the 
several  amounts  of  premiums  returned,  as     re- 
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ceived  by  each,  as  hereinafter  provided,  and  such 
assessment  is  collectible  by  and  in  the  name  of 
said  corporation,  in  any  court  of  law  in  the  state 
of  California  having  jurisdiction,  in  such  manner 
and  at  such  time  or  times  as  said  corporation 
may  determine.  In  order  to  provide  for  the  pay- 
ment of  persons  employed  by  said  corporation, 
and  to  maintain  suitable  rooms,  and  apparatus 
for  saving  life  and  property  contemplated,  said 
corporation  is  empowered  to  require  a  statement 
to  be  furnished,  semi-annually,  by  all  insurance 
companies,  corporations,  associations,  underwrit- 
ers, agents,  or  persons,  of  the  aggregate  amount 
of  premiums  received  for  insuring  property  in 
the  municipality  where  said  corporation  is  or- 
ganized or  established,  for  and  during  the  six 
months  next  preceding  the  first  day  of  July  an(3 
the  first  day  of  January  of  each  year,  which 
statement  must  be  sworn  to  by  the  president  or 
secretary  of  the  corporation  or  association,  or 
by  the  agent  or  person  so  acting  or  effecting  such 
'  insurance  in  said  municipality,  and  must  be 
handed  to  the  secretary  of  said  corporation  here- 
tofore created  or  hereafter  to  be  created  under 
the  provisions  of  this  chapter  within  ten  days 
after  the  first  day  of  July  and  the  first  day  of 
January  of  each  year.  Said  secretary  must, 
within  the  ten  days  aforesaid,  by  written  or 
printed  demand  signed  by  him,  require  from  every 
insurance  company,  corporation,  association,  un- 
derwriter, agent,  or  person  engaged  in  the  busi- 
ness of  fire  insurance  in  the  municipality  where 
said  corporation  is  organized  or  established,  the 
statement  hereinbefore  provided  for.  Such  de- 
mand may  be  delivered  personally  at  the  office 
of  such  insurance  company,  corporation,  associa- 
tion, underwriter,  agent,  or  person  within  said 
municipality,  and  every  officer  of  such  insurance 
company,  corporation,  association,  and  every 
such  underwriter,  agent,  or  person,  who,  for  fifteen 
days   after  said   demand,  neglects  to   render  the 
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statement  herein  provided  for,  forfeits  fifty  dol- 
lars for  the  use  of  said  corporation,  and  also  for- 
feits for  its  use  twenty-five  dollars  in  addition  for 
every  day  he  so  neglects  after  the  expiration  of 
the  said  fifteen  days,  and  such  additional  penalty 
may  be  computed  and  collected  up  to  the  time 
of  the  trial  of  any  action  brought  for  the  recov- 
ery thereof.  The  penalty  herein  provided  for  may 
be  sued  for  and  collected,  with  costs,  in  any 
court  of  law  within  the  state  of  California  having 
jurisdiction,  by  and  in  the  name  of  said  corpora- 
tion. 

Annual  Valuation  of  Policies  of  Life  Insurance. 

C.  C.  Sec.  447.  Every  life  insurance  corporation 
organized  under  the  laws  of  this  state  must,  on 
or  before  the  first  day  of  February  of  each  year, 
furnish  the  insurance  commissioner  the  necessary 
data  for  determining  the  valuation  of  all  its  poli- 
cies outstanding  on  the  thirty-first  day  of  Decem- 
ber then  next  preceding.  And  every  life  insur- 
ance company  organized  under  the  laws  of  any 
other  state  or  country,  and  doing  business  in  this 
state,  must,  upon  the  written  requisition  of  the 
commissioner,  whenever  the  latter  is  authorized  to 
make  a  valuation  of  policies,  as  provided  in  sec- 
tion 449,  furnish  him,  at  such  time  as  he  may 
designate,  but  not  oftener  than  once  in  each  year, 
the  requisite  data  for  determining  the  valuation 
of  all  of  its  policies  then  outstanding.  Such  valua- 
tions must  be  based  upon  the  rate  of  mortality 
established  by  the  American  experience  life-table 
and  interest  at  four  and  one-half  per  cent  per  an- 
num; provided,  that  from  and  after  the  thirty- 
first  day  of  December,  A.  D.  one  thousand  eight 
hundred  and  ninety-one,  such  valuations  must  be 
based  upon  the  rate  of  mortality  established  by 
the  combined  experience  or  actuaries*  tables  of 
mortality,  with  interest  at  the  rate  of  four  per 
cent  per  annum.  When  the  laws  of  any  other 
state  or  territory  require  of  a  life  insurance  com- 
pany organized  under  the  laws  of  this  state  a  valu- 
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ation  of  its  outstanding  policies  by  any  standard 
of  valuation  different  from  that  named  in  this  sec- 
tion, the  insurance  commissioner  is  hereby  author- 
ized to  make  such  valuation  for  use  in  such  other 
state  ,or  territory,  and  to  issue  his  certificate  in 
accordance  therewith.  For  the  purpose  of  making 
the  valuations,  the  insurance  commissioner  is  au- 
thorized to  employ  a  competent  actuary,  whose 
compensation  for  such  valuations  shall  he  one 
cent  for  each  thousand  dollars  of  insurance,  to 
be  paid  by  the  respective  companies  whose  poli- 
cies are  thus  valued. 

Retaliatory  Provision — Foreign  Companies. 

C.  C.  Sec.  449.  When  the  certificate  of  the  in- 
surance commissioner  of  this  state,  of  the  valua- 
tion of  the  policies  of  a  life  insurance  company, 
as  provided  in  section  four  hundred  and  forty- 
seven,  issued  to  any  company  organized  under  the 
laws  of  this  state,  shall  not  be  accepted  by  the 
insurance  authorities  of  any  other  state,  in  lieu 
of  a  valuation  of  the  same,  by  the  insurance  officer 
of  such  other  state,  then  every  company  organ- 
ized under  the  laws  of  such  other  state  doing  busi- 
ness in  this  state  shall  be  required  to  have  a  sep- ' 
arate  valuation  of  its  policies  made  under  the  au- 
thority of  the  insurance  commissioner  of  this  state, 
.such  valuation  to  be  made  and  the  costs  thereof 
to  be  the  same  as  provided  in  section  four  hun- 
dred and  forty-seven. 
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An   Act   Relating  to    Connpanies    Formed    Before 
1873. 

Stats.  1880,  p.  229. 

Amount   of  Capital   Stock   Required. 

Civil  Code  419,  p.  500,  supra. 

Mutual      Benefit     and      Life     Associations— How 

Created. 

C.  C.  Sec.  452a.  Associations  of  not  exceeding 
one  thousand  persons  may  be  formed  for  the 
purpose  of  paying  to  the  nominee  of  any  mem- 
ber a  sum,  upon  the  death  of  the  member,  not 
exceeding  three  dollars  for  each  member  of  the 
association.  Such  association  may  be  formed 
by  filing  a  certificate  in  the  office  of  the  clerk 
of  the  county  in  which  the  principal  place  of 
business  is  situated  and  a  like  certificate  in  the 
oflice  of  the  secretary  of  state,  each  of  which 
must  state  the  general  object  of  the  association, 
its  principal  place  of  business,  and  the  names 
of  the  ofiicers  selected  to  hold  oflice  for  the  first 
*hree  months,  and  must  be  signed  by  such  ofllcers 
and  verified  by  at  least  three  of  their  number. 

Mutual     Benefit    and    Life    Associations — ^Assess- 
ments. 

C.  C.  Sec.  453.  Each  association  provided  for 
in  this  chapter  may,  on  the  death  of  a  member, 
levy  an  assessment  on  the  surviving  members  of 
not  exceeding  three  dollars  for  each  member, 
and  pay  the  same  to  the  nominee  of  such  dece- 
dent, and  may  also  provide  for  the  payment  of 
such  annual  payments  by  members  as  may  be 
deemed  just,  but  no  member  must  be  subject 
to  any  annual  assessment  in  excess  of  that  es- 
tablished when  he  joined  the  association.  The 
association  may  make  such  by-laws  not  incon- 
sistent with  the  laws  of  the  state  as  may  be 
necessary  for  its  government  and  the  transac- 
tion of  its  business;  may,  by  its  name,  sue  and 
be  sued;  loan  such  funds  as  it  may  have  on 
hand;  and  own  sufllcient  real  estate  for  its  busi- 
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ness  purposes  and  such  as  it  may  be  necessary 
to  purchase  on  foreclosure  of  its  mortgages. 

Policy — What  to  Contain. 

C.  C.  Sec.  450.  Every  contract  or  policy  of  in- 
surance, except  for  tontine,  term,  or  paid-up  in- 
surance, hereafter  made  by  any  person,  com- 
pany, or  corporation  organized  under  the  laws 
of  this  state,  or  under  those  of  any  other  state  or 
country,  with  and  upon  the  life  of  a  resident  of 
this  state,  and  delivered  within  this  state,  must 
contain,  unless  the  policy  contains  a  stipulation 
for  term  or  paid-up  insurance  different  from  that 
hereinafter  specified,  a  stipulation  that  when, 
after  three  full  annual  premiums  have  been 
paid  on  such  policy,  it  ceases  or  becomes  void 
solely  by  the  nonpayment  of  any  premium  when 
due,  its  entire  net  reserve,  by  the  American  ex- 
perience table  of  mortality,  and  interest  at  four 
and  one  half  per  cent  yearly,  less  any  indebted- 
ness to  the  company  on  such  policy,  must  be 
applied  by  such  company  as  a  single  premium, 
at  such  company's  published  rates  in  force  at 
the  date  of  the  original  policy,  but  at  the  age 
of  the  insured  at  time  of  lapse,  either  to  the  pur- 
chase of  non-participating  term  insurance  for 
tne  full  amount  insured  by  such  policy,  or  upon 
the  written  application  by  the  owner  of  such 
policy  and  the  surrender  thereof  to  such  company 
within  three  months  from  such  nonpayment  of 
premium,  to  the  purchase  of  a  non-participating 
paid-up  policy,  payable  at  the  time  the  original 
policy  would  be  payable  if  continued  in  force, 
both  kinds  of  insurance  to  be  subject  to  the 
same  conditions,  except  as  to  payment  of  pre- 
miums, as  those  of  the  original  policy.  It  may 
be  provided,  however,  in  such  stipulation,  that 
no  part  of  such  term  insurance  shall  be  due  or 
payable,  unless  satisfactory  proofs  of  death  are 
furnished  to  the  insuring  company  within  one 
year  after  death,  and  that  if  death  occurs  within 
three  years  after  such  nonpayment  of  premium. 
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and  during  such  term  of  insurance,  there  shall 
be  deducted  from  the  amount  payable  the  sum 
of  all  the  premiums  that  would  have  become  due 
on  the  original  policy  if  it  had  continued  in-force. 
If  the  reserve  on  endowment  policies  is  more 
than  enough  to  purchase  temporary  insurance, 
as  aforesaid,  to  the  end  of  the  endowment  term, 
the  excess  must  be  applied  to  the  purchase  of 
pure  endowment  insurance,  payable  at  the  end 
of  the  term,  if  the  insured  is  then  living.  If 
any  life  insurance  corporation  or  company  de- 
livers to  any  person  in  this  state  a  policy  of  in- 
surance upon  the  life  of  any  person  residing  in 
this  state,  not  in  conformity  with  the  provisions 
of  this  section,  the  right  of  such  corporation  or 
company  to  transact  business  in  this  state  there- 
upon and  thereby  ceases  and  terminates,  and 
the  insurance  commissioner  must  immediately 
revoke  the  certificate  of  such  corporation  or  com- 
pany authorizing  it  to  do  business  in  this  state, 
and  publish  such  revocation  daily,  for  the  period 
of  two  weeks,  in  two  daily  newspapers,  one  pub- 
lished in  the  city  and  county  of  San  Francisco, 
ana  the  other  in  the  city  of  Sacramento. 

Dividends — From  Wliat   Made. 

C.  C.  Sec.  452.  No  corporation  formed  under 
the  laws  of  this  state,  and  transacting  life  insur- 
ance business,  must  make  any  dividends,  except 
from  profits  remaining  on  hand  after  retaining 
unimpaired: 

1.  The  entire  capital  stock; 

2.  A  sum  sumcient  to  pay  all  losses  reported 
or  in  course  of  settlement,  and  all  liabilities  for 
expenses  and  taxes; 

3.  A  sum  sufficient  to  reinsure  all  oustanding 
policies,  as  ascertained  and  determined  upon  the 
basis  of  the  American  experience  table  of  mor- 
tality, and  interest  at  the  rate  of  four  and  one 
half  per  cent    per .  annum. 
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CORPORATIONS    FOR    MUTUAL    INSURANOK 
ON   THE    ASSESSMENT   PLAN. 

Capital    and    Members    Required. 

Reorganization  Under  the  Code. 

Phrase  ''Mutual  Insurance  on  the  Assessment 
Plan"  Defined. 

The  Contract  of  Insurance — What  Provisions 
to   Contain. 

Reserve  Fund  to  Be  Accumulated. 

Who  Can  Be  Insured — Form  and  Conditions 
of  Application. 

Member's  Interest  Not  Subject  to  Attach- 
ment. 

Effect   of   Non-Payment  of  Assessments. 

Annual  Statement  to  Insurance  Commis- 
sioner. 

Fees. 

Foreign  Companies. 

Capital  and  Members  Required. 
"  C.  C.  Sec.  453e.  Corporations  may  be  formed 
to  carry  on  the  business  of  mutual  insurance 
upon  the  assessment  plan,  and  are  subject  only 
to  the  provisions  of  this  chapter.  No  such  cor- 
poration must  issue  contracts  of  insurance  until 
at  least  two  hundred  persons  have  applied,  in 
writing,  for  membership  or  insurance  therein, 
and  have  paid  to  the  treasurer  of  such  corpora- 
tion the  sum  of  five  thousand  dollars.  This  sum 
must  be  invested  in  bonds  or  securities,  approved 
by  the  insurance  commissioner  of  this  state,  or 
deposited  in  some  bank  in  this  state  where  it 
will  earn  interest.  Said  bonds  or  securities,  or 
evidences  of  such  deposit,  must  be  placed, 
through  the  insurance  commissioner  of  this 
state,  with  the  state  treasurer,  and  the  principal 
sum  must  be  held  in  trust  for  the  contract  hold- 
ers of  such  corporation,  with  the  right  in  the 
corporation  to  exchange  said  bonds,  securities, 
or  evidence  of  bank  deposit  for  others  of  like 
value.     Such   corporation   must   also,  as  a  condi- 
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tion  precedent  to  issuing  any  contracts  of  insur- 
ance, obtain  the  written  certificate  of  the  insur- 
ance commissioner  that  it  has  complied  with  th^ 
requirements  of  this  chapter;  and  that  the  name 
of  the  corporation  is  not  the  same  as  that  of 
any  other  corporation  of  this  or  other  states,  as 
indicated  by  the  insurance  department  reports 
in  his  office;  nor  must  the  commissioner  approve 
any  name  or  title  so  closely  resembling  another 
as  to  mislead  the  public.  No  corporation  formed 
hereunder  has  legal  existence  after  one  year 
from  the  date  of  its  articles,  unless  its  organiza- 
tion has  been  completed  and  business  com- 
menced; nor  must  any  corporation  or  individual 
solicit,  or  cause  to  be  solicited,  any  business, 
until  such  corporation  has  complied  with  the 
provisions  of  section  six  hundred  and  thirty- 
three  of  the  Political  Code. 

Reorganization  Under  the  Code. 

C.  C.  Sec.  453f.  Any  existing  corporation  en- 
gaged in  the  business  of  life,  health,  accident, 
or  endowment  insurance  on  the  assessment  plan 
may  reincorporate  under  the  provisions  of  this 
code  and  chapter,  but  is  not  obliged  to  do  so, 
and  may,  without  such  reincorporation,  exercise 
the  rights,  powers,  and  privileges  conferred  by 
this    chapter. 

Phrase   ''l^utuai    Insurance    on     the    Assessment 

Plan"  Defined. 

C.  C.  Sec.  453d.  Every  contract  whereby  a 
benefit  may  accrue  to  a  party  or  parties  therein 
named  upon  the  death  or  physical  disability  of 
a  person  insured  thereunder,  or  for  the  payment 
of  any  sums  of  money  dependent  in  any  degree 
upon  the  collection  of  assessments  or  dues  from 
persons  holding  similar  contracts,  is  deemed  a 
contract  of  mutual  insurance  upon  the  assess- 
ment plan.  Such  contracts  must  show  that  the 
liabilities  of  the  insured  thereunder  are  not  lim- 
ited to  fixed  premiums. 
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The  Contract  of   Insurance — What   Provisions  to 

Contain. 

C.  C.  Sec.  453g.  Every  contract  of  insurance 
issued  by  such  corporations  must  specify  the 
sum  or  sums  to  be  paid  upon  the  happening  of 
the  contingency  insured  against,  and  when  such 
payments  must  be  made.  Unless  the  contract 
is  invalidated  by  fraud  or  by  breach  of  its  con- 
ditions, the  corporation  is  obligated  to  pay  the 
beneficiary  the  amount  or  amounts  specified  in 
its  contract  at  the  time  or  times  therein  named, 
and  such  indebtedness  is  a  lien  upon  all  the 
property  of  such  corporation,  with  priority  over 
all  indebtedness  thereafter  incurred,  except  as 
hereinafter  provided  in  case  of  insolvency.  Fail- 
ure to  make  such  payment,  within  thirty  days 
after  notice,  at  the  home  office,  by  mail,  as  pro- 
vided by  law,  of  a  final  judgment,  unless 
waiver  is  made  by  the  beneficiary,  constitutes 
a  forfeiture  of  the  right  to  do  business. 

Reserve  Fund  to  Be  Accumulated. 

C.  C.  Sec.  453h.  EJvery  domestic  corporation, 
organized  to  do  or  doing  the  business  of  insur- 
ance on  the  assessment  plan,  must  accumulate 
a  reserve  or  emergency  fund,  which  must,  at 
all  times,  be  not  less  than  the  largest  benefit 
contracted  to  be  paid  by  it  to  any  one  person. 
Every  corporation  organized  under  the  provisions 
of  this  chapter  must  accumulate  such  fund  with- 
in a  year  from  the  date  of  its  certificate  of  in- 
corporation. Such  fund,  to  the  extent  of  the 
largest  amount  contracted  to  be  paid  by^  any 
such  corporation  to  any  one  person,  must  be  in- 
vested and  deposited,  as  provided  in  section  four 
hundred  and  fifty-three  e,  with  the  right  in  the 
corporation  to  exchange  any  such  securities  for 
others  of  equal  value.  The  deposit  required  by 
section  four  hundred  and  fifty-three  e  constitutes 
a  part  of  the  reserve  required  by  this  section,  at 
the  option  of  such  corporation.  When  any  such 
corporation  discontinues  business,  this  fund  must 
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be  returned  to  such  corporation,  or  disposed  of 
as  may  be  determined  by  the  superior  court  of 
the  county  in  which  is  its  principal  place  of  busi- 
ness. 

Who   Can    Be    Insured — Form   and   Conditions  of 

Application. 

C.  C.  Sec.  453j.  No  corporation  doing  business 
under  this  chapter,  except  accident  or  casualty 
corporations,  must  issue  a  contract  of  insurance 
upon  the  life  of  any  person  under  fifteen  nor 
over  sixty-one  years  of  age.  Every  such  contract 
of  insurance  must  be  founded  upon  written  ap- 
plication therefor,  and,  except  where  the  appli- 
cation is  for  health,  accident,  or  casualty  insur- 
ance only,  or  for  one  hundred  dollars  life  insur- 
ance or  less,  such  application  must  be  accom- 
panied by  the  report  of  a  reputable  physician, 
containing  a  .detailed  statement  of  his  examina- 
tion of  the  applicant,  showing  the  applicant  to 
be  in  good  health,  and  recommending  the  issu- 
ance of  a  contract  of  insurance.  Any  solicitor, 
agent,  employee,  examining  physician,  or  other 
person  making  a  false  or  fraudulent  statement  to 
any  corporation  doing  business  under  this  chap-, 
ter,  with  reference  to  any  application  for  insur- 
ance, or  for  the  purpose  of  obtaining  any  money 
or  benefit  from  such  corporation,  is  guilty  of  a 
misdemeanor;  and  any  person  who  makes  a  false 
statement  of  any  material  fact  or  thing  in  a 
sworn  statement  as  to  the  death  or  disability  ot 
a  contract-holder,  in  any  such  corporation,  for 
the  purpose  of  procuring  or  aiding  the  beneficiary 
or  beneficiaries  or  contract-holder  in  procuring 
the  payment  of  a  benefit  named  in  the  contract, 
is  guilty  of  perjury. 

Member's  Interest  Not  Subject  to  Attachment. 

C.  C.  Sec.  453k.  The  money,  benefit,  annuity, 
endowment  charity,  relief,  or  aid  to  be  paid  as 
provided  by  the  contracts  issued  by  any  corpora- 
tion  doing  business   under   this   chapter,    is    not 
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liable  to  attachment  or  other  process,  nor  to  be 
seized,  taken,  appropriated,  or  applied  by  any 
legal  or  equitable  process,  nor  by  operation  of 
law,  to  pay  any  debts  or  liability  of  the  contract- 
holder  or  any  beneficiary  named  thereunder. 

Effect  of  Nonpayment  of  Assessments. 

C.  C.  Sec.  453m.  No  policy  or  certificate  issued 
by  any  corporation  or  association  doing  business 
under  the  provisions  of  this  chapter  lapses  for 
the  nonpayment  of  any  assessments,  dues,  or 
premiums,  unless  the  corporation  or  association 
has  first  mailed  to  the  insured  under  such  policy 
or  certificate,  at  his  or  her  last  given  postoffice 
address,  a  notice  setting  forth  the  amount  to  be 
paid,  and  the  time  the  same  is  due  and  payable; 
and  such  notice  must  be  mailed  at  least  fifteen 
days  before  the  assessment  is  due;  provided, 
that  such  corporations  doing  business  unaer  this 
chapter  as  collect  specific  amounts  at  specific 
dates,  as  contained  in  the  contract,  are  not  com- 
pelled to  send  such  notices;  and  an  affidavit 
made  by  the  officer,  bookkeeper,  or  clerk  of  any 
such  corporation  having  charge  of  the  mailing 
of  notices,  setting  forth  the  facts  as  they  appear 
on  the  records  in  the  office  of  the  said  corpora- 
tion, showing  that  such  notice  was  mailed  and 
the  date  of  mailing,  is  conclusive  evidence  of 
the  mailing  of  such  notice. 

Annual   Statement  to   Insurance  Commissioner. 

C.  C.  Sec.  453-1.  Every  corporation,  whether 
domestic  or  foreign,  doing  the  business  of  effect- 
ing insurance  on  the  assessment  plan  must,  an- 
nually, on  or  before  the  first  day  of  February, 
file  with  the  insurance  commissioner,  in  such 
form  as  he  may  prescribe,  a  statement  of  its 
affairs  for  the  year  ending  on  the  preceding 
thirty-first  day  of  December.  The  insurance  com- 
missioner, in  person  or  by  duly  authorized  dep- 
uty, has  the  power  of  examination  into  the  affairs 
of  any   domestic  corporation   doing  business    or 
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claiming  to  do  business  under  this  chapter,  at 
any  time,  in  his  discretion,  and  must  make  such 
examination  at  least  once  a  year.  If  he,  after 
an  examination  of  the  affairs  of  a  corporation, 
finds  that  it  is  not  doing  its  business  in  conform- 
ity to  this  chapter,  or  that  it  is  doing  a  fraudu- 
lent or  unlawful  business,  or  that  it  is  not  carry- 
ing out  its  terms  of  contract,  or  that  it  cannot, 
within  three  months  from  the  date  of  notice  of 
default,  pay  its  obligations,  he  must  cite  the 
president,  secretary,  manager,  or  general  agent 
of  the  corporation,  or  all  of  them,  to  appear  be- 
fore him,  stating  the  time  and  place,  to  show 
cause  why  the  authority  of  the  corporation  to 
do  business  should  not  be  revoked,  and  if  cause 
is  not  shown,  then  he  must  report  the  facts  to 
the  attorney-general  of  the  state,  who  must  com- 
mence proceedings  in  the  proper  court  to  restrain 
the  corporation  from  doing  any  further  business. 

Fees. 

C.  C.  Sec.  453n.  The  fees  for  filing  statements, 
certificates,  or  other  documents  required  by  this 
chapter,  or  for  any  service  or  act  of  the  insur 
ance  commissioner,  and  the  penalties  for  any 
violation  of  this  chapter,  must,  except  as  other- 
wise provided  herein,  be  the  same  as  provided  in 
the  laws  of  this  state  relating  to  life  insurance 
companies,  and  must  be  disposed  of  as  provided 
by  such  laws. 

Foreign  Companies. 

C.  C.  Sec.  453i.  Corporations  organized  under 
the  laws  of  any  other  state  or  country  to  trans- 
act the  business  of  mutual  assessment  insurance 
must,  as  a  condition  precedent  to  transacting 
business  in  this  state,  comply  with  the  provisions 
of  section  four  hundred  and  five,  and  deposit 
with  the  insurance  commissioner  of  this  state  i 
certified  copy  of  its  charter  or  other  instrument 
required  by  its  home  authorities;  a  statement 
under  oath,  of  its   president  or  secretary,  of  its 
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business   for   the   preceding  year,   in   such   form 
as  may   be   required   by   the   insurance   commis- 
sioner of  this  state;  an  appointment  of  a  general 
agent,  service  upon  whom  binds  the  corporation; 
a  certificate  that  for  the  next  preceding  twelve 
months  it  has  paid  in. full  the  maximum  amount 
named  in  its  contract  of  insurance;   a  certificate 
from  the  proper  ofllce  of  its  state  or  government 
that  like   corporations  of  this   state   are   legaiiy 
entitled  to  do  business  in  such  state  or  country; 
copies  of  its  contracts  of  insurance  and  applica- 
tions, whi6h  must  show  that  the  liabilities  of  its 
members  are  not  limited  to  fixed  premiums;  and 
evidence,   satisfactory  to  the   insurance   commis- 
sioner, that  the   corporation  has   accumulated   a 
fund  equal  to  that  required  of  like  corporations 
in  this   state,   constituting   a  reserve   or   surplus 
fund,  held  in  trust  for  the  benefit  of  its  contract- 
holders,  and  so  invested  and  held  as  required  by 
the  laws  of  the  state  or  government  under  which 
such  corporation  was  organized.     The  insurance 
commissioner  must  thereupon  issue  a  license  to 
such  corporation   to   do   business    in   this    state. 
This  license  must  be  renewed  annually,  and  niay 
be  revoked  whenever  it  is  ascertained  that  the 
statements  required  to  be  made  by  this  section 
are    not     true.      Upon    such    revocation,    notice 
thereof  must  be  given  by  the  insurance  commis- 
sioner  by   publication   in   some   newspaper    pub- 
lished in  the  city  and  county  of  San  Francisco, 
for  two  weeks,  daily,  and  no  new  contracts  must 
be  made  by  such  company  in  this  state.     When 
any  other  state  or  country  imposes  any  additional 
license,   fees,  taxes,   or  penalties   upon   any   cor- 
poration organized  or  doing  business  under  this 
chapter,  like  license,  fees,  taxes,  or  penalties  are 
imposed  upon  corporations  of  the  same  kind  and 
their  agents  of  such  state  or  country  doing  busi- 
ness in  this  state. 
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MUTUAL  HEALTH,  LIFE   AND  ACCIDENT  IN- 
SURANCE CORPORATIONS. 

To  Have  a 'Capital  Stock — Amount. 

Premiums — In  What  Payable. 

Fidelity  and  Casualty  Companies — Amount  of 
Capital  Stock. 

Guarantee  Fund — What  to  Consist  of. 

Guarantee  Fund — A  Security  for  Creditors. 

Declaration  of  Amount  of  Fixed  Capital  to  be 
Filed. 

Guarantee  Fund — Not  to  be  Divided  or  With- 
drawn, t 

By-Laws — What  May  Contain. 

EJlection  of  Directors — Who  Can  Vote  at. 

Directors — Numbei 

To  Have  a  Capital  Stc      ^t^^'^^'^^t^.,,, 
C.  C.   Sec.  437.     Evt     ^^^l^'^^'^^^imlt 
the  purpose  of  mutual  insuictxx..  "^^-u^^'orttj, 

health  of  persons,  or  against  accidents  to  , 
for  life  or  any  fixed  period  of  time,  or  to  pui- 
chase  and  sell  annuities,  must  have  a  capital 
stock  of  not  less  than  one  hundrea  thousand  dol- 
lars. It  must  not  make  any  insurance  upon  any 
risk  or  transact  any  other  business  as  a  corpora- 
tion until  its  capital  stock  is  fully  paid  up  in 
cash,  nor  until  it  has  also  obtained  a  fund,  to  be 
known  as  a  "guarantee  fund,"  of  not  less  than 
two  hundred  and  fifty  thousand  dollars,  as  is 
hereinafter  provided;  or,  if  it  has  no  capital, 
until  it  has  an  ascertained  surplus  above  all 
liabilities  of  at  least  three  hundred  and  fifty 
thousand  dollars.  If  more  than  the  requisite 
amount  is  subscribed,  the  stock  must  be  distrib- 
uted pro  rata  among  the  subscribers.  Any  sub- 
scription may  be  rejected  by  the  board  of  direc- 
tors or  the  committee  thereof,  either  as  to  the 
whole  or  any  part  thereof,  and  must  be,  so  far 
as  rejected,  without  effect. 

Premimus — In  What  Payable. 
C.  C.  Sec.  446.    All  premiums  must  be  payable 
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wholly  in  cash,  or  one-half  or  a  greater  propor- 
tion in  cash,  and  the  remainder  in  promissory 
notes  bearing  interest,  as  may  be  provided  for 
by  the  by-laws.  Agreements  and  policies  of  in- 
surance made  by  the  corporation  may  be  upon 
the  basis  of  full  or  partial  participation  in  the 
profits,  or  without  any  participation  therein,  as 
may  be  provided  by  the  by-laws  and  agreed  be- 
tween the  parties. 


Fidelity     and     Casualty     Companies — Amount    of 

Capital  Stock. 

C.  C.  Sec.  420.  Every  company,  corporation,  or 
association  hereafter  formed  or  organized  under 
the  laws  of  this  state  for  the  transaction  of  busi- 
ness in  any  ki'^'i  of  insurance  not  enumerated  in 
sectior-    '  ndred  and  nineteen  of  the  Civil 

3  a  subscribed  capital  stock  equal 
hundred  thousand  dollars,  which 
.^  paid  in  at  the  times  and  in  the  manner 
^.t  escribed  for  the  payment  of  the  capital  stock 
of  a  corporation  organized  under  section  four 
hundred  and  nineteen  of  said  Civil  Code.  No 
company,  corporation,  or  association,  formed  or 
organized  under  the  laws  of  any  other  state  or 
country  as  a  stock  company,  must  transact  any 
such  insurance  business  in  this  state  without  a 
paid-up  capital  stock  of  not  less  than  one  hun- 
dred thousand  dollars,  in  available  cash  assets, 
over  and  above  all  liabilities  for  losses  reported, 
expenses,  taxes,  and  reinsurance  of  all  outstand- 
ing risks,  as  provided  in  section  six  hundred  and 
two  of  the  Political  Code  of  this  state.  Nor  must 
any  company,  corporation,  or  association,  formed 
or  organized  under  the  laws  of  any  other  state 
or  country  as  a  mutual  insurance  company,  trans- 
act any  such  insurance  business  in  this  state,  un- 
less such  company,  corporation,  or  association 
possesses  available  cash  assets  equal  to  at  least 
one  hundred  thousand  dollars  over  and  above  all 
liabilities  for  losses  reported,  expenses,  taxes, 
and  reinsurance  of  all  outstanding  risks,  as  pro- 
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vided    in    said    section   six   hundred    ajid   two   of 
the  Political  Code  of  this  state. 

Guarantee   Fund — What  to  Consist  of. 

C.  C.  Sec.  438.  The  guarantee  fund  mentioned 
in  the  preceding  section  must  consist  of  the 
promissory  notes  of  solvent  parties,  approved  by 
the  board  of  directors  and  by  each  other,  pay- 
able to  the  corporation  or  its  order,  and  at  such 
times,  in  such  modes,  and  in  such  sums,  with  or 
without  interest,  and  conformable  in  all  other  re- 
spects to  such  requirements,  as  the  board  of  direc- 
tors prescribe;  but  the  amount  of  the  notes  given 
by  any  one  person  must  not  exceea  in  the  whole 
the  sum  of  five  thousand  dollars,  exclusive  of 
interest.  Such  notes  must  be  payable  absolutely 
and  at  the  option  of  the  corporation;  they  must 
be  negotiable,  and  may  be  indorsed  and  trans- 
ferred, or  converted  into  cash,  or  otherwise  dealt 
with  by  the  corporation,  at  its  discretion,  without 
reference  to  any  contingency  of  losses  or  ex- 
penses. Such  notes,  or  the  proceeds  thereof, 
must  remain  with  the  corporation  as  a  fund  for 
the  better  security  of  persons  dealing  with  It, 
and  constitute  the  assets  of  the  corporation, 
liable  for  all  its  debts,  obligations,  and  indebted- 
ness next  after  its  assets  from  premiums  and 
other  sources,  exclusive  of  capital  stock,  until 
the  net  earnings,  over  and  above  its  expenses, 
losses,  and  liabilities,  shall  have  accumulated  in 
cash,  or  securities  in  which  the  net  earnings 
have  been  invested,  to  a  sum  which,  with  the 
capital  stock,  is  equal  to  the  aggregate  of  the 
original  amounts  of  the  guarantee  fund  and  of 
the  capital  stock. 

Guarantee  Fund — A  Security  for  Creditors. 

C.  C.  Sec..  439.  The  sum  accumulated  as  pro- 
vided in  the  preceding  section,  together  witii  the 
capital  stock,  shall  become  and  remain  the  fixed 
capital  of  the  corporation,  not  subject  to  division 
among  the  stockholders  or  parties  dealing  with  it, 
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or  to  be  expended  in  any  manner  otherwise  than 
may  be  required  in  payment  of  the  corporation's 
debts  and  actual  expenses,  until  the  business  of 
the  corporation  is  closed,  its  debts  paid,  and  its 
outstanding  policies  and  obligations  of  every  kind 
canceled  or  provided  for;  and  if  from  any  cause 
a  deficiency  at  any  time  occurs  in  such  fixed 
capital,  no  further  division  of  profits  must  take 
place  until  such  d-eficiency  has  been  made  up. 

Declaration    of   Amount   of   Fixed    Capital    to    be 

Fiied. 

C.  C.  Sec.  440.  Whenever  the  fixed  capital  of 
the  corporation  is  obtained  as  hereinbefore  pro- 
vided, the  president  of  the  corporation  and  its 
actuary,  or  its  secretary  if  there  is  no  actuary, 
must  make  a  declaration  in  writing,  sworn  to  be- 
fore some  notary  public,  of  the  amount  of  such 
fixed  capital,  and  of  the  particular  kinds  of  prop- 
erty composing  the  same,  with  the  nature  and 
amount  of  each  kind,  which  must  be  filed  with 
the  original  articles  of  incorporation,  and  a  copy, 
certified  by  the  county  clerk,  must  be  published 
for  at  least  four  successive  weeks,  in  a  newspaper 
published  in  the  county  where  the  principal  busi- 
ness of  the  corporation  is  situated.  Upon  the 
filing  of  such  declaration  the  guarantee  fund  is 
discharged  of  its  obligations,  and  all  notes  of 
the  fund  remaining  in  the  control  of  the  corpora- 
tion, and  not  affected  by  any  lien  thereon,  or 
claim  of  that  nature,  must  be  surrendered  by  it 
to  the  makers  thereof,  respectively,  or  other 
parties  entitled  to  receive  the  same. 

Guarantee  Fund — Not  to  be  Divided  or  Withdrawn. 
C.  C.  Sec.  441.  Until  the  guarantee  fund  is  dis- 
charged from  its  obligations,  as  provided  in  the 
preceding  section,  no  note  must  be  withdrawn 
from  the  fund  unless  another  note  of  equal  sol- 
vency is  substituted  therefor,  with  the  approval 
of  the  board  of  directors.  The  corporation  must 
allow  a  commission,  not  exceeding  five  per  cent 
per  annum,  on  all  such  guarantee  notes  whil 
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outstanding,  and  also  interest  on  all  moneys  paid 
on  such  notes  by  the  parties  liable  thereon,  at 
the  Tate  of  twelve  per  cent  per  annum,  payable 
half  yearly  until  repaid  by  the  corporation,  unless 
the  current  rate  of  interest  is  different  from  this 
amount,  in  which  case  the  rate  payable,  may, 
from  time  to  time,  at  intervals  of  not  less  than 
one  year,  be  increased  or  reduced  by  the  board 
of  directors,  so  as  to  conform  to  the  current  rate. 

By-Laws — What   May  Contain. 

C.  C.  Sec.  445.  The  corporation  may,  by  its 
by-laws,  limit  the  number  of  shares  which  may 
be  held  by  any  one  person,  and  make  such  other 
provisions  for  the  protection  of  the  stockholders 
and  the  better  security  of  those  dealing  with  it 
as  to  a  majority  of  the  stockholders  may  seem 
proper,  not  inconsistent  with  the  provisions  of 
this  title  or  part.     [C.  C.  414-453p.l 

Election  of  Directors — Who  Can  Vote  at. 

C.  C.  Sec.  442.  After  the  filing  of  the  declara- 
tion of  the  fixed  capital,  as  in  this  article  pro- 
vided, the  holders  of  policies  of  life  insurance 
for  the  term  of  life,  on  which  the  premiums  are 
not  in  default,  may  vote  at  the  election  of  direc- 
tors, and  have  one  vote  for  each  one  thousand 
dollars  insured  by  their  policies,  respectively. 

Directors — Nunnber  of. 

C.  C.  Sec.  443.  The  number  of  directors  speci- 
fied in  the  articles  of  incorporation  may  be  altered 
from  time  to  time  during,  the  existence  of  the 
corporation  by  resolution,  at  the  annual  meeting 
of  a  majority  of  those  entitled  to  vote  at  the 
election  of  directors,  but  the  number  must  never 
be  reduced  below  five. 
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LAND  TITLE  INSURANCE  CORPORATIONS. 

Funds — In  Vvhat  May  be  Invcbted. 
Surplus  Fund  to  be  Accumulated. 
Dividends — From  What  Made. 

Funds — In  What  May  be  Invested. 
Civil  Code  421,  p.  505,  supra. 

.  Surplus  Fund  to  be  Accumulated. 

C.  C.  Sec.  422.    ^Corporations  transacting  busi- 

\  ness  in  insuring  titles  to  real  estate  must  an- 
nually set  apart  a  sum  equal  to  twenty-five  per 
cent  of  their  premiums  collected  during  the  year, 
which  sum  must  be  allowed  to  accumulate  until 
a  fund  has  been  created  amounting  to  ten  per 
cent  of  the  subscribed  capital  stock.  Such  fund 
must  be  maintained  as  a  further  security  to 
policy-holders,  and  be  known  as  the  surplus  fund, 

:  and  if  at  any  time  such  fund  is  impaired  by 
reason  of  a  loss,  the  amount  by  which  it  may 
be  impaired  must  be  restored  in  the  man- 
ner hereinabove  provided  for  its  accumu- 
lation. The  reporting  of  a  loss  must  be  deemed 
an  impairment  of  such  fund  for  the  purposes  of 

^  this  section.  Such  corporation  must  not  make 
any  dividends  except  from  profits  remaining  on 
hand  after  retaining  unimpaired: 

1.  The  entire  subscribed  capital  stock; 

2.  The  amount  owing  to  the  surplus  fund,  un- 
I    der  the  provisions  of  this  section; 

3.  A  sum  sufficient  to  pay  all  losses  reported, 
or  in  course  of  settlement,  which  must  be  in  ex- 
cess of  the  surplus  fund,  and  all  liabilities  for 
expenses  and  taxes. 

Dividends — From  What  Made. 
Civil  Code  429,  p.  509,  supra. 


COUNTY  FIRE  INSURANCE  COMPANIES. 

An    Act   to    Provide    for   Their   Creation    and 

Organization. 
Act  of  April  1,  1897;   Stats.  1897  p.  439. 


Mining  Corporations. 

Power  and  Method  of  Consolidation. 

Stockholders  Entitled  to  Visit  Mine,  with 
Expert. 

Liabilities  of  Officers  to  Stockholders. 

May  Maintain  Agencies  in  Other  States. 

Stock  Certificates  Issued  at  Transfer  Agencies 
— How  Signed. 

Alienation  of  Property — Method. 

Stock  Must  be  in  Name  of  Real  Owner  or 
Trustee. 

Liability  of  Officers  for  Misfeasance  in  Office. 

Books  to  be  Kept  Open — Reports  to  be  Pub- 
lished. 

Power  and   Method  of  Consolidation. 

C.  C.  Sec.  587a.  It  is  lawful  for  two  or  more 
corporations  formed,  or  that  may  hereafter  be 
formed,  under  the  laws  of  this  state,  for  mining 
purposes,  which  own  or  possess  mining  claims  or 
lands  adjoining  each  other,  or  lying  in  the  same 
vicinity,  to  consolidate  their  capital  stock,  debts, 
property,  assets,  and  franchises,  in  such  manner 
and  upon  such  terms  as  may  be  agreed  upon  by 
the  respective  boards  of  directors  or  trustees  of 
such  corporations  so  desiring  to  consolidate  their 
interests;  but  no  such  consolidation  must  take 
place  without  the  written  consent  of  the  stock- 
holders representing  two-thirds  of  the  capital 
stock  of  each  corporation,  and  no  such  consoli- 
dation can,  in  any  way,  relieve  such  corporations, 
or  the  stockholders  thereof,  from  any  and  all  just 
liabilities;  and  in  case  of  such  consolidation,  due 
notice  of  the  same  must  be  given,  by  advertising, 
for  one  month,  in  at  least  one  newspaper  in  the 
county  where  the  said  mining  property  is  situ 
ated,  if  there  is  one  published  therein,  and  also 
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in  one  newspaper  published  in  the  county  where 
the  principal  place  of  business  of  any  of  said 
corporations  is.  And  when  the  consolidation  is 
completed,  a  certificate  thereof,  containing  the 
manner  and  terms  of  such  consolidation,  must  be 
filed  in  the  oftice  of  the  county  clerk  of  the  county 
in  which  the  original  certificate  of  incorporation 
of  each  of  said  corporations  is  filed,  and  a  copy 
thereof  must  be  filed  in  the  office  of  the  secretary 
of  state;  such  certificate  must  be  signed  by  a 
majority  of  each  board  of  trustees  or  directors 
of  the  original  corporations,  and  it  is  their  duty 
to  call,  within  thirty  days  after  the  filing  of  such 
certificate,  a  meeting  of  the  stockholders  of  all 
of  said  corporations  so  consolidated,  to  elect  a 
board  of  trustees  or  directors  for  the  consolidated 
corporation,  for  the  year  thence  next  ensuing; 
and  to  caus^  notice  of  the  time  and  place  fixed 
for  such  meeting  to  be  mailed  to  each  stockholder 
of  each  of  such  corporations  at  his  last  known 
place  of  residence  or  business  at  least  ten  days 
before  the  time  fixed  for  such  meeting.  The  said 
certificate  must  also  contain  all  the  requirements 
prescribed  by  section  two  hundred  and  ninety. 

Stockholder  Entitled  to  Visit  Mine,  with  Expert. 

0.  C.  Sec.  589.  Any  stock  holder  of  a  corpora- 
tion formed  under  the  laws  of  this  state  for  the 
purpose  of  mining,  is  entitled  to  visit,  accom- 
panied by  his  expert,  and  examine  the  mine  or 
mines  owned  by  such  corporation,  and  every  part 
thereof,  a:  any  time  he  may  see  fit;  and  when 
such  stockholder  applies  to  the  president  of  such 
corporation,  he  must  immediately  cause  the  secre- 
tary thereof  to  issue  anu  deliver  to  such  applicant 
an  order,  under  the  seal  of  the  corporation,  direct- 
ed to  the  superintendent,  commanding  him  to 
show  and  exhibit  such  parts  of  said  mine  or 
mines  as  the  party  named  in  said  order  may  desire 
to  visit  and  examine.  It  is  the  duty  of  the  super- 
intendent, on  receiving  such  order,  to  furnish 
such  stockholder  every  facility  for  making  a  full 
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and  complete  inspection  of  said  mine  or  mines, 
and  of  iiie  workings  therein,  and  to  accompany 
said  stockholder  either  m  peison,  or  to  furnish 
some  person  familiar  with  said  mine  or  mines 
to  accompany,  him  in  his  visit  to  and  through  such 
mine  or  mines,  and  every  part  thereof.  If  the 
superintendent  fails  to  obey  such  order,  such 
stockholder  is  entitled  to  recover,  in  any  court 
of  competent  jurisdiction,  against  the  corporation, 
the  sum  of  one  thousand  dollars,  and  traveling 
expenses  to  and  from  the  mine,  as  liquidated 
damages,  together  with  costs  of  suit.  In  case  of 
such  refusal,  it  is  the  duty  of  the  directors  of 
the  corporation  forthwith  to  remove  the  ofllcer 
so  refusing,  and  thereafter  he  must  nof  be  em- 
ployed directly  or  indirectly  by  the  corporation, 
nor  must  any  salary  be  paid  to  him. 

Liabilities  of  Officers  to  Stockholders.* 

C.  C.  Sec.  590.  In  case  of  the  refusal  or  neglect 
of  the  president  to  cause  to  be  issued  by  the 
secretary  the  order  mentioned  in  section  five 
hundred  and  eighty-nine,  such  stockholder  is  en- 
titled to  recover  against  said  president  the  sum 
of  one  thousand  dollars  and  costs,  as  provided  in 
the  last  section.  If  the  directors  fail  to  have  the 
reports  and  accounts  current  made  and  posted 
as  provided  in  section  five  hundred  and  eighty- 
eight,  they  are  liable,  either  severally  or  jointly, 
to  an  action  by  any  stockholder  complaining 
thereof,  and  on  proof  of  such  refusal  or  failure, 
he  may  recover  judgment  for  actual  damages  sus- 
tained by  him,  with  costs  of  suit.  Each  of  such 
defaulting  directors  is  also  liable  to  removal  for 
such  neglect. 

May  Maintain  Agencies  in  Other  States. 

C.  C.  Sec.  586.  Any  corporation  organized  in 
this  state  for  the  purpose  of  mining,  or  cartylng 
on  mining  operations  in  or  without  this  state,  may 
establish  and  maintain  agencies  in  other  states 
of  the  United  States,  for  the  transfer  and  issuing 
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of  their  stock;  and  a  transfer  or  issue  of  the 
same  at  any  such  transfer  agency,  in  accordance 
with  the  provisions  of  its  by-laws,  is  valid  and 
binding  as  fully  and  effectually  for  all  purposes 
as  if  made  upon  the  books  of  such  corporation  at 
its  principal  oflBce  within  this  state.  The  agencies 
must  be  governed  by  the  by-laws  and  the  directors 
of  the  corporation. 


Stock  Certificates  Issued  at  Transfer  Agencii 

How  Signed. 

C.  C.  Sec.  587.  All  stock  of  any  such  corpora- 
tion, issued  at  a  transfer  agency,  must  be  signed 
by  the  president  and  secretary  of  the  corpora- 
tion, and  countersigned  at  the  time  of  its  issue 
by  the  agent  having  charge  of  the  transfer  agency. 
No  stock  must  be  issued  at  a  transfer  agency 
unless  the  certificate  of  stock,  in  lieu  of  which 
the  same  is  issued,  is  at  the  time  surrendered 
for  cancellation. 

Alienation  of  Property — Method. 

C.  C.  Sec.  584.  The  directors  of  a  mining  cor- 
poration must  not  sell,  lease,  mortgage,  nor  other- 
wise dispose  of  any  mining  ground  owned  or  held 
by  the  corporation,  nor  purchase  any  additional 
mining  ground,  unless  their  act  is  ratified  by  the 
holders  of  at  least  two-thirds  of  the  capital  stock 
of  the  corporation  made  either  in  writing,  signed 
and  acknowledged  by  such  stockholders,  or  by  a 
resolution  duly  passed  at  a  regularly  called  stock- 
holders' meeting.  The  certificate  of  the  secretary 
of  any  mining  corporation  reciting  such  ratifica- 
tion at  a  stockholders'  meeting,  or  the  names  of 
the  stockholders,  with  the  amount  of  stock  held 
by  each  and  the  total  stock  outstanding,*  signed 
and  acknowledged  by  him  in  the  manner  provided 
for  the  acknowledgment  of  conveyances  of  real 
property,  may  be  attached  to,  or  indorsed  upon, 
any  deed,  mortgage,  conveyance,  or  other  instru- 
ment made  under  this  section  and  recorded  with 
such  deed,  conveyance,  or  other  instrument,  and 
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the  recitals  contained  in  such  certificate,  or  the 
duly  recorded  copy  thereof,  are  prima  facie  evi- 
dence of  their  truthfulness  for  all  purposes  what- 
soever. No  one  except  a  stockholder  in  such  a 
corporation  must  be  permitted  to  urge  any  objec- 
tion to  the  acquisition  by  it  of  any  additional 
ground  or  other  property. 

Stock  Must  be  in  Name  of  Real  Owner  or  Trustee. 
C.  C.  Sec.  585.  All  the  stock  of  a  mining  cor- 
poration must  stand  on  the  books  thereof  in  the 
names  of  the  real  owners  or  the  names  of  their 
trustees.  In  every  case  in  which  stock  stands  in 
the  name  of  a  trustee,  the  party  for  whom  he 
holds  it  must  be  designated  upon  such  books  and 
also  in  the  body  of  the  certificate  of  such  stock. 
Neither  the  corporation  nor  its  secretary  must 
close  its  books  more  than  two  days  prior  to  the 
day  of  an  election. 

Liabilities  of  Officers  for  Misfeasance  in  Office. 
Civil  Code  590,  p.  542,  supra. 

Books  to  be  Kept  Open — Reports  to  be  Published. 

C.  C.  Sec.  588.  It  is  the  duty  of  the  secretary 
of  every  corporation  formed  for  the  purpose  of 
mining,  or  conducting  mining  in  California,  to 
keep  a  complete  set  of  books  showing  all  receipts 
and  expenditures  of  such  corporation,  the  sources 
of  such  receipts,  and  the  objects  of  such  expendi- 
tures, and  also  all  transfers  of  stock.  All  books 
and  papers  must,  at  all  times  during  business 
hours,  be  open  to  the  inspection  of  any  stock- 
holder. He  is  entitled  to  be  accompanied  by  an 
expert,  and  to  make  copies  or  extracts  from  any 
such  books  or  papers.  He  may,  at  reasonable 
hours,  examine  such  mining  property,  accompanied 
by  an  expert,  take  samples,  and  make  such  other 
examination  as  he  may  deem  necessary.  It  is 
the  duty  of  the  directors,  on  the  second  Monday 
of  each  and  every  month,  to  cause  to  be  made 
an  itemized  account  or  balance  sheet  for  the  pre- 
vious month,  embracing  a  full  and  complete  state- 
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ment  of  all  disbursements  and  receipts,  showing 
from  what  sources  such  receipts  were  derived, 
and  to  whom  and  for  what  object  or  purpose  such 
disbursements  or  payments  were  made;  also  all 
indebtedness  or  liabilities  incurred  or  existing  at 
the  time,  and  for  what  the  same  were  incurred, 
and  the  balance  of  money,  if  any,  on  hand.  Suck 
account  or  balance  sheet  must  be  verified  under 
oath  by  the  president  and  secretary,  and  posted 
in  some  conspicuous  place  in  the  ofiice  of  the 
company.  It  is  the  duty  of  the  superintendent, 
on  the  first  Monday  of  each  month,  to  file  with 
the  secretary  an  itemized  account,  verified  under 
oath,  showing  all  receipts  and  disbursements  made 
by  him  for  the  previous  month,  and  for  what  said 
disbursements  were  made.  Such  account  must 
also  contain  a  verified  statement  showing  the 
number  of  men  employed  under  him,  and  for  what 
purpose,  and  the  rate  of  wages  paid  to  each.  He 
must  attach  to  such  accounts  a  full  and  complete 
report,  under  oath,  of  the  work  done  in  said  mine, 
the  amount  of  ore  extracted,  from  what  part  of 
mine  taken,  the  amount  sent  to  mill  for  reduc- 
tion, its  assay  value,  the  amount  of  bullion  re- 
ceived, the  amount  of  bullion  shipped  to  the  ofllce 
of  the  company  or  elsewhere,  and  the  amount,  if 
any,  retained  by  the  superintendent.  It  is  his 
duty  to  forward  to  the  office  of  the  company  a  full 
report,  under  oath,  of  all  discoveries  of  ores  or 
mineral-bearing  quartz  made  in  said  mine,  whether 
by  boring,  drifting,  sinking,  or  otherwise,  together 
with  the  assay  value  thereof.  All  accounts,  re- 
ports, and  correspondence  from  the  superinten- 
dent must  be  kept  in  some  conspicuous  place  in 
the  office  of  said  company,  open  to  the  inspection 
of  all  stockholders. 
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Mutual  Benefit  Lodges. 

What  Law  Governs. 

Sec.  453p.  The  provisions  of  this  chapter  do 
not  apply  to  secret  or  fraternal  societies,  lodges, 
or  councils,  which  conduct  their  business  and  se- 
cure membership  on  the  lodge  system  exclusively, 
having  ritualistic  work  and  ceremonies  in  their 
societies,  lodges;  or  councils,  nor  to  any  mutual 
or  benefit  association  organized  or  formed  and 
composed  of  members  of  any  such  society,  lodge, 
or  council  exclusively. 


iiailroad  Corporations* 


Are  Common  Carriers — Legislative  Control. 
Articles  of  Incorporation — What  to  Contain. 
Subscribed  Capital  Stock — Amount  of. 
Amounts  to  be  Paid  in  Before  Incorporation. 
Power  to  Consolidate. 
Traflftc  Agreement  and  Leases. 

Powers. 

No  Passes  to  Public  Officials. 

Pooling  Traffic — Earnings  Unlawful. 

Power  to  Create  Bonded  Debt. 

Sinking  Fund  Required. 

Franchises     for     Elevated     or     Underground 
Roads. 

Motive  Power — What  May  be  Used. 

Map  and  Profile  to  be  Filed. 

Power  to  Change  Line  of  Road. 

Time  of   Commencement  and   Completion   of 
Road. 

Intersecting   Roads. 

Franchi'ses  in  Incorporated  City  or  Town. 

Crossings. 

Right  of  Way  Over  State  Lands. 

Power  to  Alienate  Franchises  and  Property. 

No   Discrimination   in   Rates. 

Baggage  to  be  Checked. 

Time-Tables   to   be   Published. 

Damages  for  Refusal  to  Furnish  Transporta- 
tion. 

Seats  in  Cars. 

Rules  and  Regulations  to  be  Posted  in  Cars. 

Fences  to  be  Maintained — Penalty. 

Bell  on  Locomotive. 

Right  to  Eject  Passengers — When  and  Where. 

Employees  to  Wear  Badges. 

Tickets. 
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Rails — ^What  Kinds  May  be  Used. 

Power  of  Railroad  Commission  to  Fix  Rates. 

Capital  Stock  to  be  Fixed. 

Assessment  of  Stock. 

Liability  of  Officers  for  Exceeding  the  Debt 

Limit. 
Effect  of  Exceeding  the  Debt  Limit. 
Election  and  Removal  of  Directors. 
Penal  Liabilities  of  Officers  and  Agents. 
Annual  Report — What  to  Contain. 
Foreign  Railroad  Corporations. 

Are  Common  Carriers — Legislative*  Control. 

Constitution,  Art.  XII,  Sec.  17,  p.  469,  supra. 

Articles  of  Incorporation— ^What  to  Contain. 

C.  C.  Sec.  291.  The  articles  of  incorporation 
of  any  railroad,  wagon  road,  or  telegraph  organ- 
ization must  also  state: 

1.  The  kind  of  road  or  telegraph  intended  to 
be  constructed; 

2.  The  place  from  and  to  which  it  is  intended 
to  be  run,  and  all  the  intermediate  branches; 

3.  The  estimated  length  of  the  road  or  tele- 
graph line; 

4.  That  at  least  ten  per  cent,  of  the  capital 
stock  subscribed  has  been  paid  in  to  the  treas- 
urer of  the  intended  corporation. 
Subscribed  Capital  Stock — Amount  of. 

C.  C.  Sec.  293.  Each  intended  corporation 
named  in  section  291,  before  filing  articles  of  in- 
corporation, must  have  actually  subscribed  to 
its  capital  stock,  for  each  mile  of  the  contem- 
plated work,  the  following  amounts,  to  wit: 

1.  One  thousand  dollars  per  mile  of  railroads; 

2.  One  hundred  dollars  per  mile  of  telegraph 
lines; 

3.  Three  hundred  dollars  per  mile  of  wagon 
roads. 

Amounts  to  be  Paid  in  Before  Incorporation. 

C.  C.  Sec.  294.  Before  the  articles  of  incorpora- 
tion of  any  corporation  referred  to  In  the  pre- 
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ceding  section  are  filed,  there  must  be  paid  for 
the  benefit  of  the  corporation,  to  a  treasurer 
elected  by  the  subscribers,  ten  per  cent,  of  the 
amount  subscribed. 

C.  C.  Sec.  295.  Before  the  secretary  of  state 
issues  to  any  such  corporation  a  certificate  of 
the  filing  of  articles  of  incorporation,  there  must 
be  filed  in  his  office  an  affidavit  of  the  president, 
secretary,  or  treasurer  named  in  the  articles,  that 
the  required  amount  of  the  capital  stock  thereof 
has  been  actually  subscribed,  and  ten  per  cent, 
thereof  actually  paid  to  a  treasurer  for  the 
benefit  of  the  corporation. 

Power  to  Consolidate. 

C.  C.  Sec.  473.  Any  railroad  corporation  in- 
cofporated  under  the  laws  of  this  state  may  con- 
solidate with  one  or  more  railroad  corporations 
incorporated  under  the  laws  of  this  state,  or 
under  the  laws  of  any  other  state  or  territory 
of  the  United  States,  its  capital  stock,  properties, 
roads,  equipments,  adjuncts,  franchises,  claims, 
demands,  contracts,  agreements,  obligations, 
debts,  liabilities  and  assets  of  every  kind  and 
description,  upon  such  terms  and  in  such  man- 
ner as  may  be  agreed  upon  by  their  respective 
boards  or  directors;  provided,  no  such  consoli- 
dation shall  take  eftect  until  the  same  shall  have 
been  ratified  and  confirmed  in  writing  by  stock- 
holders of  Ihe  respective  corporations  represent- 
ing three-fourths  of  the  subscribed  capital  stock 
of  their  respective  corporations.  In  case  of  such 
consolidation  "articles  of  incorporation  and  con- 
solidation" must  be  prepared,  setting  forth:  First, 
the  name  of  the  new  corporation;  second,  the 
purpose  for  which  it  is  formed;  third,  the  place 
where  its  principal  business  is  to  be  transacted; 
fourth,  the  term  for  which  it  is  to  exist,  which 
shall  not  exceed  fifty  years;  fifth,  the  number 
of  its  directors  (which  shall  not  be  less  than 
five,  nor  more  than  thirteen)  and  the  names  and 
residences   of  the  persons   appointed  to  act  as 
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such  until  their  successors  are  elected  and 
qualified;  sixth,  the  amount  of  its  capital  stock 
(which  shall  not  exceed  the  amount  actually  re- 
quired for  the  purposes  of  the  new  corporation, 
as  estimated  by  competent  engineers),  and  the 
number  of  shares  into  which  it  is  divided;  sev- 
enth, the  amount  of  stock  actually  subscribed, 
and  by  whom;  eighth,  the  termini  of  its  road  or 
roads  and  branches;  ninth,  the  estimated  length  of 
its  road  or  roads  and  branches;  tenth,  the  names  ot 
the  constituent  corporations,  and  the  terms  and  con- 
ditions of  consolidation  in  full.  Said  articles  of 
incorporation  and  consolidation  must  be  signed 
and  countersigned  by  the  presidents  and  secre- 
taries of  the  several  constituent  corporations  and 
sealed  with  their  corporate  seals.  There  must 
be  annexed  thereto  memoranda  of  the  ratification 
and  confirmation  thereof  by  the  stockholders  of 
each  constituent  corporation,  which  must  be  re- 
spectively signed  by  stockholders  representing  at 
least  ^hree-fourths  of  the  capital  stock  of  their 
respective  corporations.  When  completed  as 
aforesaid  said  articles  must  be  filed  in  the  office 
of  the  county  clerk  of  the  county  in  which  the 
original  articles  of  incorporation  of  either  of  the 
consolidating  corporations  are  filed,  and  a  copy 
of  the  articles  of  incorporation  and  consolidation 
certified  by  such  county  clerk  must  be  filed  in 
the  office  of  the  secretary  of  state,  and  thereupon 
the  constituent  corporations  named  thel"ein  must 
be  deemed  ana  held  to  have  become  extinct  in 
all  courts  and  places,  and  said  new  corporation 
must  be  deemed  and  held  in  all  courts  and  places 
to  have  succeeded  to  all  their  several  capital 
stocks,  properties,  roads,  equipments,  adjuncts, 
franchises,  claims,  demands,  contracts,  agree- 
ments, assets,  choses  and  rights  in  action  ol 
every  kind  and  description,  both  at  law  and  in 
equity,  and  to  be  entitled  to  possess,  enjoy,  and 
enforce  the  same  and  every  thereof,  as  fully 
and  completely  as  either  and  every  of  its  con- 
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stituents  might  have  done  had  no  consolidation 
taken  place.     Said  consolidated  or  new  corpora- 
tion must  also,  in  all  courts  and  places,  be  deemed 
and  held  to  have  become  subrogated  to  its  sev- 
eral constituents  and  each  thereof,  in  respect  to 
all  their    contracts    and    agreements    with    other 
parties,  and  all  their  debts,  obligations,  and  lia- 
bilities, of  every  kind  and  nature,  to  any  persons, 
corporations,   or    bodies    politic,    whomsoever,    or 
whatsoever,  and  said  new  corporation  must  sue 
and  be  sued  in  its  own  name  in  any  and  every 
case  in   which   any  or  either  of  its   constituents 
might  have  sued  or  might  have  been  sued  at  law 
or    in    equity    had    no    such    consolidation    been 
made.     Nothing   in   this   section   contained    shall 
be  construed  to  impair  the  obligation  of  any  con- 
tract   to    which    any    of    such    constituents    were 
parties    at   the   date   of   such   consolidation.     All 
such    contracts    may    be    enforced    by    action    or 
suit,  as  the  case  may  be,  against  the  consolidated 
corporation,  and  satisfaction  obtained  out  of  the 
property  which,  at  the  date  of  the  consolidation, 
belonged  to  the  constituent  which  was   a  party 
to  the  contract  in  action  or  suit,  as  well  as  out 
of  any  other  property  belonging  to  the  consoli- 
dated corporation. 

Traffic  Agreements  and  Leases. 

C.  C.  Sec.  473a.  Railroad  corporations  doing 
business  in  this  state  and  organized  under  any 
law  of  this  state  or  the  United  States,  or  of  any 
state  or  territory  thereof,  have  power  to  enter 
into  contracts  with  one  another,  whereby  the  one 
may  lease  of  the  other  the  whole  or  any  part 
of  its  railroad,  or  may  acquire  of  the  other  the 
right  to  use,  in  common  with  it,  the  whole  or 
any  part  of  its  railroad. 

Powers. 

C.  C.  Sec.  465.  Every  railroad  corporation  has 
power: 

1.  To  cause  such  examination  and  surveys  to 
be  made  as  may  be  necessary  to  the  selection  of 
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the  most  advantageous  route  for  the  railroad; 
and  for  such  purposes  its  officers,  agents,  and  em- 
ployes may  enter  upon  the  lands  or  waters  of 
any  person,  subject  to  liability  for  all  damages 
which  they  do  thereto; 

2.  To  receive,  hold,  take,  and  convey,  by  deed 
or  otherwise,  as  a  natural  person,  such  voluntary 
grants  and  donations  of  real  estate  and  other 
property  which  may  be  made  to  it  to  aid  and 
encourage  the  construction,  maintenance,  and  ac- 
commodation of  such  railroad; 

3.  To  purchase,  or  by  voluntary  grants  or 
donations  to  receive,  enter,  take  possession  of, 
hold,  and  use  all  such  real  estate  and  other  prop- 
erty as  may  be  absolutely  necessary  for  the  con- 
struction and  maintenance  of  such  railroad,  and 
for  all  stations,  depots,  and  other  purposes  neces- 
sary to  successfully  work  and  conduct  the  business 
of  the  road; 

4.  To  lay  out  its  road,  not  exceeding  nine  rods 
wide,  and  to  construct  and  maintain  the  same 
with  a  single  or  double  track,  and  with  such 
appendages  and  adjuncts  as  may  be  necessary 
for  the  convenient  use  of  the  same; 

5.  To  construct  its  road  across,  along,  or  upon' 
any  stream  of  water,  watercourse,  roadstead,  bay, 
navigable  stream,  street,  avenue,  or  highway,  or 
across  any  railway,  canal,  ditch,  or  flume  which 
the  route  of  its  road  intersects,  crosses,  or  runs 
along,  in  such  manner  as  to  afford,  security  for 
life  and  property;  but  the  corporation  must  re- 
store the  stream  or  watercourse,  road,  street, 
avenue,  highway,  railroad,  canal,  ditch,  or  flume 
thus  intersected  to  its  former  state  of  usefulness, 
as  near  as  may  be,  or  so  that  the  railroad  shall 
not  unnecessarily  impair  its  usefulness  or  injure 

^  its  franchise; 

i  6.     To   cross,   intersect,  join,  or   unite  its   rail- 

road with  any  other  railroad,  either  before  or 
after  construction,  at  any  point  upon  its  route, 
and  upon  the  grounds  of  such  other  railrbad  cor- 
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poration,  with  the  necessary  turnouts,  sidings, 
and  switches,  and  other  conveniences  in  further- 
ance of  the  objects  of  its  connections;  and  every 
corporation  whose  railroad  is,  or  shall  be  here- 
after, intersected  by  any  new  railroad,  must  unite 
with  the  owners  of  such  new  railroad  in  forming 
such  intersections  and  connections,  and  grant 
facilities  therefor;  and  if  the  two  corporations 
cannot  agree  upon  the  amount  of  compensation 
to  be  made  therefor,  or  the  points  or  the  manner 
of  such  Crossings,  intersections,  and  connections, 
the  same  must  be  ascertained  and  determined  as 
is  provided  in  title  seven,  part  three,  of  the  Code 
of  Civil  Procedure; 

7.  To  purchase  lands,  timber,  stone,  gravel  or 
other  materials,  to  be  used  In  the  construction 
and  maintenance  of  its  road,  and  all  necessary 
appendages  and  adjuncts,  or  acquire  them  in  the 
manner  provided  in  title  seven,  part  three,  of  the 
Code  of  Civil  Procedure,  for  the  condemnation  of 
lands;  and  to  change  the  line  of  its  road,  in  whole 
or  in  part,  whenever  a  majority  of  the  directors 
so  determine,  as  is  provided  hereinafter;  but  no 
such  change  must  vary  the  general  route  of  such 
road,  as  contemplated  in  its  articles  of  incorpora- 
tion; 

8.  To  carry  persons  and  property  on  its  rail- 
road, and  receive  tolls  or  compensation  therefor; 

9.  To  erect  and  maintain  all  necessary  and 
convenient  buildings,  stations,  depots,  fixtures, 
and  machinery  for  the  accommodation  and  use 
of  its  passengers,  freight,  and  business; 

10.  To  regulate  the  time  and  manner  in  which 
passengers  and  property  must  be  transported, 
and  the  tolls  and  compensation  to  be  paid  there- 
for, within  the  limits  prescribed  by  law  and 
subject  to  alteration,  change,  or  amendment  by 
the  legislature  at  any  time; 

11.  To  regulate  the  force  and  speed  of  its 
locomotives,  cars,  trains,  or  other  machinery  used 
and  employed   on   its    road,    and    to    establish, 
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execute,  ajid  enforce  all  needful  and  proper  rules 
and  regulations  for  the  management  of  its  busi- 
ness transactions  usual  and   proper  for   railroad 
corporations. 
No  Passes  to  Public  Officials. 

Const.  Art.  XII,  Sec.  19.  No  railroad  or  other 
transportation  company  shall  grant  free  passes, 
or  passes  or  tickets  at  a  discount,  to  any  person 
holding  any  office  of  honor,  trust,  or  profit  in  this 
state;  and  the  acceptance  of  any  such  pass  or 
ticket,  by  a  member  of  the  legislature  or  any 
public  officer,  other  than  railroad  commissioner, 
shall  work  a  forfeiture  of  his  office. 

Pooling  Traffic — Earnings  Unlawful. 

Const.  Art.  XII,  Sec.  20.  No  railroad  company 
or  other  common  carrier  shall  combine  or  make 
any  contract  with  the  owners  of  any  vessel  that 
leaves  port  or  makes  port  in  this  state,  or  with 
any  common  carrier,  by  which  combination  or 
contract  the  earnings  of  one  doing  the  carrying 
are  to  be  shared  by  the  other  not  doing  the  carry- 
ing. And  whenever  a  railroad  corporation  shall, 
for  the  purpose  of  competing  with  any  other 
common  carrier,  lower  its  rates  for  transporta- 
tion of  passengers  or  freight  from  one  point  to 
another,  such  reduced  rates  shall  not  be  again 
raised  or  increased  from  such  standard  without 
the  consent  of  the  government  authority  in  which 
shall  be  vested  the  power  to  regulate  fares  and 
freights. 

Power  to  Create  Bonded  Debt. 

C.  C.  Sec.  456.  Railroad  corporations  may  bor- 
row, on  the  credit  of  the  corporation  and  under 
such  regulations  and  restrictions  as  the  board 
of  directors  thereof,  by  unanimous  concurrence, 
may  impose,  such  sums  of  money  as  maj'  be 
necessary  for  constructing  and  completing  their 
railroad,  with  its  equipments,  and  for  the  pur- 
chase of  all  necessary  rolling  stock  and  all  else 
relative  thereto,  and  may  issue  promissory  notes 
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therefor,  or  may  issue  and  dispose  of  bonds  to 
raise  moneys  necessary  to  pay  therefor,  at  a 
rate  of  interest  not  exceeding  ten  per  cent,  per 
annum;  and  may  also  issue  bonds,  or  promissory 
notes,  at  the  same  rate  of  interest  in  payment 
of  any  debts  or  .contracts  for  constructing  and 
completing  their  road,  with  its  equipments  and 
rolling  stock,  and  aii  else  relative  thereto,  and 
for  the  purchase  of  railroaus  and  other  property 
within  the  purpose  of  the  corporation.  The 
amount  of  bonds,  or  promissory  notes,  issued  for 
such  purposes  must  not  exceed  in  all  the  amount 
of  their  capital  stock;  and  to  secure  the  payment 
of  such  bonds,  or  notes,  they  may  mortgage  their 
corporate  property  and  franchises,  or  may  secure 
the  payments  of  such  bonds,  or  notes,  by  deed  of 
trust  of  their  corporate  property  and  franchises. 
Any  person  or  corporation  formed  under  the  laws 
of  this  state,  or  of  any  other  state  within  the 
United  States,  that  the  directors  of  the  railroad 
corporation  may,  by  unanimous  concurrence, 
select,  may  be  trustees  in  such  deed  of  trust. 

Sinking  Fund  Required. 

C.  C.  Sec.  457.  The  directors  must  provide  a 
sinking  fund-,  to  be  specially  applied  to  the  re- 
demption of  such  bonds  on  or  before  their  matur- 
ity, and  may  also  confer  on  any  holder  of  any 
bond  or  note  so  issued,  for  money  borrowed  or  in 
payment  of  any  debt  or  contract  for  the  con- 
struction and  equipment  of  such  road,  the  right 
to  convert  the  principal  due  or  owing  theron  into 
stock  of  such  corporation,  at  any  time  within 
eight  years  from  the  date  of  such  bonds,  under 
such  regulations  as  the  directors  may  adopt. 

Franchises  for  Elevated  or  Underground  Roads. 

C.  C.  Sec.  460.  The  legislative  or  other  body 
to  whom  is  intrusted  the  government  of  the 
county,  city,  or  town,  under  such  regulations,  re- 
strictions, and  limitations  and  upon  such  terms 
and  payment  of  license  tax  as  the  county,  city, 
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or  town  authority  may  provide,  may  grant  to  any 
railway  corporation  heretofore  or  hereafter  incor- 
porated, franchises  for  the  construction  of  ele- 
vated or  underground  railroad  tracks  over, 
across,  or  under  the  streets  and  public  highways 
of  any  such  county,  city,  or  town,  for  a  term 
not  exceeding  fifty  years;  provided,  that  before 
granting  such  franchise  there  must  be  presented 
to  such  legislative  or  otuer  body  a  petition  signed 
by  the  owners  of  a  majority  of  the  landed  prop- 
erty, other  than  public  property,  on  the  line  of 
said  elevated  portion  applied  for. 

Motive  Power — What  May  be  Used. 

C.  C.  Sec.  465a.  Every  person  or  corporation 
now,  or  hereafter  authorized  to  operate  a  railroad 
by  steam  motive  power,  is  also  authorized  to  use 
electricity  or  compressed  air,  or  both,  either  with 
or  without  such  steam,  for  the  •  purpose  of  pro- 
pelling cars  or  trains  on  such  railroad  or  upon 
any  portion  thereof.  In  incorporated  cities, 
towns,  or  cities  and  counties  having  more  than 
five  thousand  inhabitants,  authority  must  first 
be  obtained  from  the  legislative  authority  thereof. 

Map  and  Profile  to  be  Filed. 

C.  C.  Sec.  466.  Every  railroad  corporation  in 
this  state  must,  within  a  reasonable  time  after 
its  road  is  finally  located,  cause  to  be  made  a 
map  and  profile  thereof,  and  of  the  land  acquired 
for  the  use  thereof,  and  the  boundaries  of  the 
several  counties  through  which  the  road  may 
run,  and  file  the  same  in  the  ofllce  of  the  secre- 
tary of  state;  and  also  like  maps  of  the  parts 
thereof  located  in  different  counties,  and  file  the 
same  in  the  oflSce  of  the  clerk  of  the  county  in 
which  such  parts  of  the  road  are,  there  to  remain 
of  record  fprever.  The  maps  and  profiles  must 
be  certified  by  the  chief  engineer,  the  acting 
president  and  secretary  of  such  company,  and 
copies  of  the  same,  so  certified  and  filed,  be  kept 
in  the  office  of  the  secretary  of  the  corporation, 
subject  to  examination  by  all  parties  interested. 
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Power  to  Change  Line  of  Road. 

C.  C.  Sec.  467.  If,  at  any  time  after  the  loca- 
tion of  the  line  of  the  railroad  and  the  filing  of 
the  maps  and  profiles  thereof,  as  provided  in 
the  preceding  section,  it  appears  that  the  loca- 
tion can  he  improved,  the  directors  may,  as  pro- 
vided in  subdivision  7,  section  465  C.  C,  alter  or 
change  the  same,  and  cause  new  maps  and  pro- 
files to  be  filed,  showing  such  changes,  in  the 
same  ofilces  where  the  originals  are  of  file,  and 
may  proceed,  in  the  same  manner  as  the  original 
location  was  acquired,  to  acquire  and  take  pos- 
session of  such  new  line,  and  must  sell  or  re- 
linquish the  lands  owned  by  them  for  the  origi- 
nal location,  within  five  years  after  such  change. 
No  new  location,  as  herein  provided,  must  be  so 
run  as  to  avoid  any  points  named  in  their  articles 
of  incorporation. 

Time  of  Commencement  and  Completion  of  Road. 
C.  C.  Sec.  468.  Every  railroad  corporation 
must,  within  two  years  after  filing  its  original 
articles  of  incorporation,  begin  the  construction 
of  its  road,  and  must  every  year  thereafter  com- 
plete and  put  in  full  operation  at  least  five  miles 
of  its  road,  until  the  same  is  fully  completed; 
and  upon  its  failure  so  to  do,  for  the  period  of 
one  year,  its  right  to  extend  its  road  beyond  the 
point  then  completed  is  forfeited.  After  the  com- 
pletion of  any  railroad,  or  any  part  thereof,  cap- 
able of  being  operated,  its  owner  must  operate 
it,  and  upon  his  failure  to  keep  it,  or  any  part 
thereof,  in  full  operation  for  the  period  of  six 
months,  his  right  to  operate  it  in  whole  or  in 
part,  as  the  case  may  be,  is  forfeited,  and  the 
lands  occupied  for  the  purposes  of  the  road,  so 
far  as  the  same  is  not  o'perated,  revert  to  the 
original  owners  or  their  successors  in  interest. 
A  railroad  is  in  full  operation  when  one  passen- 
ger train,  or  one  mixed  .train,  is  run  over  it  once 
a  day  in  each  direction  and  a  sufficient  number 
of  freight  trains  to  accommodate   the   traffic    on 
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the  road.  If  a  railroad  is  wholly  constructed  at 
an  elevation  of  five  thousana  feet  or  more  above 
the  level  of  the  sea,  its  owner  is  not  required 
to  maintain  and  operate  it,  nor  to  run  passen- 
ger or  other  trains  thereon,  between  the  fifteenth 
of  October  of  any  year  and  the  fifteenth  of  May 
of  the  year  following.  This  section  must  not  be 
construed  to  require  the  operation  of  a  road 
when  prevented  by  the  act  of  God,  nor  when  the 
operation  of  the  road,  together  with  its  branch 
and  trunk  lines,  does  not  yield  income  suflftclent 
to  defray  the  expenses  of  maintaining  and  operat- 
ing it  in  connection  with  its  branch  and  trunk 
lines.  The  railroad  commissioners  have  the 
power  to  examine  and  determine  whether  a  rail- 
road, together  with  its  branch  and  trunk  lines, 
yield  income  sufficient  to  operate  the  same. 
Intersecting  Roads. 

C.  C.  Sec.  469.  Whenever  the  track  of  one 
railroad  intersects  or  crosses ,  the  track  of  an- 
other railroad,  whether  the  same  be  a  street  rail- 
road, wholly  within  the  limits  of  a  city  or  town, 
or  other  railroad,  the  rails  of  either  or  each  road 
must  be  so  cut  and  adjusted  as  to  permit  the 
passage  of  the  cars  on  each  road  with  as  little 
obstruction  as  possible;  and,  in  case  the  persons 
or  corporations  owning  the  railroads  cannot 
agree  as  to  the  compensation  to  be  made  for  cut- 
ting and  adjusting  the  rails,  the  condemnation  of 
the  right  of  way  over  the  one  for  the  use  of  the 
other  road,  may  be  had  in  proceedings  under 
title  VII,  part  III,  C.  C.  P.,  and  the  damages 
assessed  and  the  right  of  way  granted 
in  other  cases. 
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Franchises  In  Incorporated  City  or  Town 

C.  C.  Sec.  470.  No  railroad  corporation  must 
use  any  street,  alley,  or  highway,  or  any  of  the 
land  or  water,  within  any  incorporated  city  or 
town,  unless  the  right  to  so  use  the  same  is 
granted  by  a  two-third  vote  of  the  town  or  city 
authority  from  which  the  right  must  emanate. 
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Crossings. 

C.  C.  Sec.  472.  Whenever  the  track  of  such 
railroad  crosses  a  railroad  or  highway,  such  rail- 
road or  highway  may  be  carried  under,  over,  or 
on  a  level  with  the  track,  as  may  be  most  ex- 
pedient; and  in  cases  where  an  embankment  or 
cutting  necessitates  a  change  in  the  line  of  such 
railroad  or  highway,  the  corporation  may  take 
such  additional  lands  and  material  as  are  neces- 
sary for  the  construction  of  such  road  or  high- 
way on  such  new  line.  If  such  other  necessary 
lanas  cannot  be  had  otherwise,  they  may  be  con- 
demned as  provided  in  title  VII,  part  III,  Code 
of  Civil  Procedure;  and  when  compensation  is 
made  therefor,  the  same  becomes  the  property  oi 
the    corporation.      [Sees.   1237-1263.] 

Right  of  Way  Over  State  Lands. 

C.  C.  Sec.  474.  There  is  granted  to  every  rail- 
road corporation  the  right  of  way  for  the  loca- 
tion, construction,  and  maintenance  of  their 
necessary  works,  and  for  every  necessary  ad- 
junct thereto,  over  any  swamp,  overflowed,  or 
other  public  lands  of  the  state  not  otherwise  dis- 
posed of  or  in  use,  not  in  any  case  exceeding  in 
length  or  width  that  which  is  necessary  for  the 
construction  of  such  works  and  adjuncts,  or  for 
the  protection  thereof,  not  in  any  case  to  exceed 
two  hundred  feet  in  width. 

C.  C.  Sec.  475.  The  grants  mentioned  in  the 
preceding  section  do  not  apply  to  public  lands 
of  the  state  within  the  corporate  limits  of  towns 
and  cities,  or  within  three  miles  thereof. 

C  C.  Sec.  476.  The  right  to  take  from  any  of 
the  lands  belonging  to  the  state,  adjacent  to  the 
works  of  the  corporation,  all  materials,  such  as 
wood,  stone,  and  earth,  naturally  appurtenant 
thereto,  which  may  be  necessary  and  convenient 
for  the  original  construction  of  its  works  and  ad- 
juncts, is  granted  to  suoh  corporations. 

C.  C.  Sec.  477.  If  any  corporation  receiving 
^tate   lands  or   appurtenances   thereunder  is  dis- 
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salved,  ceases  to  exist,  is  discontinued,  or  the 
route  or  line  of  its  works  is  so  changed  as  not 
to  cover  or  cross  the  lands  selected,  or  the  use 
of  the  lands  selected  is  abandoned,  such  selected 
lands  revert,  and  the  title  thereto  is  reinvested 
in  the  state  or  its  grantees,  free  from  all  such 
uses. 

C.  C.  Sec.  478.  When  any  selection  of  the 
right  of  way,  or  land  for  an  adjunct  to  the  works 
of  a  railroad  corporation,  is  made  by  any  corpor- 
ation, the  secretary  thereof  must  transmit  to  the 
surveyor  general,  controller  of  state,  and  recorder 
of  the  county  in  which  the  selected  lands  are 
situate,  a  plat  of  the  lands  so  selected,  giving 
the  extent  thereof  and  uses  for  which  the  same 
is  claimed  or  desired,  duly  verified  to  be  cor- 
rect; and,  if  approved,  the  surveyor  general  must 
so  indorse  the  plat,  and  issue  to  the  corporation 
a  permit  to  use  the  same,  unless  on  petition 
properly  presented  to  the  court,  a  review  is  had 
and   such   use   prohibited. 

Power  to  Alienate  Franchises  and  Property. 

C.  C.  Sec.  494.  Any  railroad  corporation  own- 
ing any  railroad  in  this  state  may  sell,  convey 
and  transfer  its  property  and  franchises,  or  any 
part  thereof,  to  any  other  railroad  corporation, 
whether  organized  under  the  laws  of  this  state 
or  of  any  other  state  or  territory,  or  under  any 
act  of  congress;  and  any  other  such  railroad  cor- 
poration receiving  such  conveyance  may  hold  And 
operate  such  railroad  franchises  and  property 
within  this  state,  build  and  operate  extensions 
and  branches  thereof,  and  thereunto  exercise 
the  right  of  eminent  domain,  and  do  any  other 
business  in  connection  therewith,  as  fully  and 
effectually  to  all  intents  and  purposes  as  if  such 
corporation  were  organized  under  the  laws  of  this 
state;  provided,  that  such  sale,  conveyance  and 
transfer  shall  be  made  within  three  years  from 
the  date  this  act  shall  take  effect;  and  provided 
further,    that    before    such    sale,    conveyance    or 
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transfer  shall  become  operative,  an  agreement  in 
writing  must  be  executed  by  the  parties  thereto, 
containing  the  terms  and  conditions  of  the  pur- 
chase and  sale,  and  its  execution  must  be  author- 
ized by  the  board  of  directors  and  ratified  by 
three-fourths  of  the  stockholders  of  each  of  the 
railroad  companies  that  are  parties  to  such  con- 
veyance and  transfer,  and  said  agreement  or  con- 
veyance shall  be  recorded  in  each  county  through 
which  said  road  or  roads  pass  in  this  state;  and 
provided  further,  that  no  sale,  conveyance  oi 
transfer  under  this  act  shall  relieve  the  franchise 
or  property  sold,  conveyed  or  transferred  from 
the  liability  of  the  grantor  contracted  or  incurred 
in  the  operation,  use  or  enjoyment  of  such  fran- 
chise or  any  of  its  privileges;  provided,  that  this 
section  shall  not  authorize  any  corporation  to 
purchase  any  railroad  property  operated  in  com- 
petition with  it;  and  provided,  however,  corpor- 
ations operating  any  railroad  or  part  of  a  railroad 
under  lease  shall  be  entitled  to  purchase  such 
leased  property  (whether  competitive  or  other- 
wise) under  the  provisions  and  subject  to  the 
conditions  of  this  act;  and  proviaed  further,  that 
any  or  all  established  rates  for  fares  and  tolls 
for  carrying  passengers  or  freight  between  any 
points  upon  any  railroad  purchased  under  the 
provisions  of  this  act,  shall  not  be  increased 
without  the  consent  of  the  governmental  author- 
ity in  which  is  vested  by  law  the  power  to  regu- 
late fares  and  freights;  and  provided  further, 
that  whenever  a  railroad  corporation,  which  has 
purchased  any  line  of  road  under  this  act,  shall 
for  the  purpose  of  competing  with  any  other 
common  carrier  lower  its  ^  rates  for  transporta- 
tion of  passengers  or  freight  from  one  point  to 
another  upon  such  line  purchased,  such  reduced 
rates  shall  not  be  again  raised  or  increased  from 
such  standard  without  the  consent  of  the  gov- 
ernmental authority  in  which  shall  be  vested  the 
power   to   regulate   fares   and   freights;    and   pro- 
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vided  further,  that  for  every  violation  of  the  pro- 
visions of  this  act  on  the  part  of  directors,  or 
other  governing  officers  of  said  corporation,  the 
state  shall  be  entitled  to  recover  from  such  offend- 
ing railroad  company  the  sum  of  ten  thousand 
dollars.  It  is  hereby  declared  to  be  the  duty  of 
the  attorney-general  of  the  state,  in  the  event 
of  any  such  violation,  to  demand  and  collect 
from  such  company  the  said  penalty;  and  he  is 
hereby  authorized  and  empowered  to  prosecute 
all  the  necessary  actions  in  the  name  of  the 
people  of  the  state  of  California  against  such 
company  in  the  courts  of  the  state.  All  money 
so  collected  shall  be  paid  into  the  general  fund 
of  this  state.  [In  effect  at  passage.  Signed  March 
22,  1899;  deposited  with  secretary  of  state  March 
28,  1899.1 

No  Discrimination  in   Rates. 

Const.  Art.  XII,  Sec.  21.  No  discrimination  in 
charges  or  facilities  for  transportation  shall  be 
made  by  any  railroad  or  other  transportation  com- 
pany between  places  or  persons,  or  in  the  facilities 
for  the  transportation  of  the  same  class  of  freight 
or  passengers  within  this  state,  or  coming  from 
or  going  to  any  other  state.  Persons  and  prop- 
erty transported  over  any  railroad,  or  by  any 
other  transportation  company  or  individual,  shall 
be  delivered  at  any  station,  landing  or  port,  at 
charges  not  exceeding  the  charges  for  the  trans- 
portation of  persons  and  property  of  the  same 
class,  in  the  same  direction,  to  any  more  distant 
station,  port  or  landing.  Excursion  and  commu- 
tation tickets  may  be  issued  at  special  rates. 

Baggage  to  be  Checked.. 

C.  C.  Sec.  479.  A  check  must  be  affixed  to  every 
package  or  parcel  of  baggage  when  taken  for 
transportation  by  any  agent  or  employee-  of  sucn 
railroad  corporation,  and  a  duplicate  thereof  given 
to  the  passenger  or  person  delivering  the  same 
in  his  behalf;    and  if  such  check    is    refused  on 
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demand,  the  railroad  corporation  must  pay  to 
such  passenger  the  sum  of  twenty  dollars,  to  be 
recovered  in  an  action  for  damages;  and  no  fare 
or  toll  must  be  collected  or  received  from  such 
passenger,  and  if  such  passenger  has  paid  his  fare, 
the  same  must  be  returned  by  the  conductor  in 
charge  of  the  train;  and  on  producing  the  check, 
if  his  baggage  is  not  delivered  to  him  by  the 
agent  or  employe  of  the  railroad  corporation,  he 
may  recover  the  value  thereof  from  the  corpora- 
tion. 

Time-Tables  to  be  Published. 

C.  C.  Sec.  481.  Every  such  corporation  must 
start  and  run  its  cars,  for  the  transportation  of 
persons  and  property,  at  such  regular  times  as  it 
shall  fix  by  public  notice,  and  must  furnish  suffi- 
cient accommodations  for  the  transportation  of 
all  such  passengers  and  property  as,  within  a 
reasonable  time  previous  thereto,  offer  or  is 
offered  for  transportation,  at  the  place  of  start- 
ing, at  the  junction  of  other  railroads,  and  at 
siding  and  stopping-places  established  for  receiv- 
ing and  discharging  way  passengers  and  freight; 
and  must  take,  transport,  and  discharge  such  pas- 
sengers and  property  at,  from,  and  to  such  places, 
on  the  due  payment  of  tolls,  freight,  or  fare 
therefor. 

Damages  for  Refusal  to  Furnish  Transportation. 

C.  C.  Sec.  482.  In  case  of  refusal  by  such  cor- 
poration or  their  agents  so  to  take  and  transport 
any  passengers  or  property  or  to  deliver  the 
same,  at  the  regular  appointed  places,  such  cor- 
poration must  pay  to  the  party  aggrieved  all 
damages  which  are  sustained  thereby,  with  costs 
of  suit. 

Seats  in  Cars. 

C.  C.  Sec.  483.  Every  railroad  corporation 
must  furnish,  on  the  inside  of  its  passenger  cars, 
sufficient  room  and  accommodations  for  all  pas- 
sengers to   whom  tickets  are  sold  for  any  one 
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trip,  and  for  all  persons  presenting  tickets  en- 
titling them  to  travel  thereon;  and  when  fare 
is  taken  for  transporting  passengers  on  any  bag- 
gage, wood,  gravel,  or  freight  car,  the  same  care 
must  be  taken  and  the  same  responsibility  is  as- 
sumed by  the  corporation  as  for  passengers  on 
passenger  cars. 

Rules  and  Regulations  to  be  Posted  in  Cars. 

C.  C.  Sec.  484.  Every  railroad  corporation  must 
have  printed  and  conspicuously  posted  on  the  in- 
side of  its  passenger  cars  its  rules  and  regula- 
tions regarding  fare  and  conduct  of  its  passen- 
gers; and  in  case  any  passenger  is  injured  on 
or  from  the  platform  of  a  car,  or  on  any  baggage, 
wood,  gravel,  or  freight  car,  in  violation  of  such 
printed  regulations,  or  in  violation  of  positive  verbal 
instructions  or  injunctions  given  to  such  passen- 
ger in  person  by  any  officer  of  the  train,  the  cor- 
poration is  not  responsible  for  damages  for  such 
injuries,  unless  the  corporation  failed  to  comply 
with  the  provisions  of  the  preceding  section. 

Fences  to   be   Maintained — Penalty. 

C.  C.  Sec.  485.  Railroad  corporations  must 
make  and  maintain  a  good  and  sufficient  fence 
on  either  or  both  sides  of  their  track  and  prop- 
erty. In  case  they  do  not  make  and  maintain 
such  fence,  if  their  engine  or  cars  shall  kni  or 
maim  any  cattle  or  other  domestic  animals  upon 
their  line  of  road  which  passes  through  or  along 
the  property  of  the  owner  thereof,  they  must 
pay  to  the  owner  of  such  cattle  or  other  domestic 
animals  a  fair  market  price  for  the  same,  unless 
it  occurred  through  the  neglect  or-  fault  of  the 
owner  of  the  animal  so  killed  or  maimed.  Rail- 
road corporations  paying  to  the  owner  of  the 
land  through  or  along  which  their  road  is  located 
an  agreed  price  for  making  and  maintaining  such 
fence,  or  paying  the  cost  of  such  fence  with  th*^ 
award  of  damages  allowed  for  the  right  of  way 
for    such    railroad,    are    relieved   and    exonerated 
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from  all  claims  for  damages  arising  out  of  the 
killing  or  maiming  any  animals  of  persons  tvIio 
thus  fail  to  construct  and  maintain  such  fence; 
and  the  owners  of  such  animals  are  responsible 
tor  any  damages  or  loss  which  may  accrue  to 
such  corporation  from  such  animals  being  upon 
their  railroad  track,  resulting  from  the  non-con- 
struction of  such  fence,  unless  it  is  shown  that 
such  loss  or  damage  occurred  through  the  negli- 
gence or  fault  of  the  corporation,  its  officers, 
agents,  or  employes.  , 

Bell  on  Locomotive. 

C.  C.  Sec.  486.  A  bell,  of  at  least  twenty 
pounds  weight,  must  be  placed  on  each  locomo- 
tive engine,  and  be  rung  at  a  distance  of  at  least 
eighty  rods  from  the  place  where  the  railroad 
crosses  any  street,  road,  or  highway,  and  be  kept 
ringing  until  it  has  crossed  such  street,  road,  or 
highway;  or  a  steam  whistle  must  be  attached, 
and  be  sounded,  except  in  cities,  at  the  like  dis- 
tance, and  be  kept  sounding  at  intervals  until  it 
has  crossed  the  same,  under  a  penalty  of  one 
hundred  dollars  for  every  neglect,  to  be  paid  by 
the  corporation  operating  the  railroad,  which  may 
be  recovered  in  an  action  prosecuted  by  the  dis- 
trict attorney  of  the  proper  county,  for  the  use 
of  the  state.  The  corporation  is  also  liable  for 
all  damages  sustained  by  any  person,  and  caused 
by  its  locomotives,  train,  or  cars,  when  the  pro- 
visions of  this  section  are  not  complied  with. 

Right  to  Eject  Passengers — Wiien  and  Where. 

C.  C.  Sec.  487.  If  any  passenger  refuses  to  pay 
his  fare,  or  to  exhibit  or  surrender  his  ticket, 
when  reasonably  requested  so  to  v*o,  the  con- 
ductor and  employes  of  the  corporation  may  put 
him  and  his  baggage  out  of  the  cars,  using  no 
unnecessary  force,  at  any  usual  stopping  place, 
or  near  any  dwelling  house,  on  stopping  the  train. 

Employes  to  Wear  Badges. 
C.  C.  Sec.  488.    Every  conductor,  baggage  mas- 
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ter,  engineer,  brakeman,  or  other  employe  ot 
%ny  railroad  corporation,  employed  on  a  passen- 
ger train  or  at  stations  for  passengers,  must 
wear  upon  his  hat  or  cap,  or  in  some  conspicu- 
ous place  on  L^e  breast  of  his  coat,  a  badge,  in- 
dicating his  office  or  station,  and  the  initial  let- 
ters of  the  name  of  the  corporation  by  which  he 
is  employed.  No  collector  or  conductor,  without 
such  badge,  is  authorized  to  demand  or  to  receive 
from  any  passenger  any  fare,  toll,  or  ticket,  or 
exercise  any  of  the  powers  of  his  office  or  sta- 
tion; and  no  other  officer  or  employe,  without 
euch  badge,  has  any  authority  to  meddle  or 
interfere  with  any  passenger  or  property. 

Tickets. 

C.  C.  Sec.  490.  Every  railroad  corporation  must 
provide,  and  on  being  tendered  the  fare  therefor 
fixed,  as  provided  in  the  preceding  section,  fur- 
nish to  every  person  desiring  a  passage  on  their 
passenger  cars  a  ticket,  which  entitles  the  pur- 
chaser to  a  ride,  and  to  the  accommodations  pro- 
vided on  their  cars,  from  the  depot  or  station 
where  the  same  is  purchased  to  any  other  depot 
Qr  station  on  the  line  of  their  road.  Every  such 
ticket  entitles  the  holder  thereof  to  ride  on  their 
passenger  cars  to  the  station  or  depot  of  destin- 
ation, or  any  intermediate  station,  and  from  any 
Intermediate  station  to  the  depot  of  destination 
designated  in  the  ticket,  at  any  time  within  six 
months  thereafter.  Any  corporation  failing  so  to 
provide  and  furnish  tickets,  or  refusing  the  pas- 
sage which  the  same  calls  for  when  sold,  must 
pay  to  the  person  so  refused  all  actual  damages 
caused  thereby,  with  reasonable  counsel  fees  ex- 
pended in  recovering  same. 

Rails— What  Kinds   IVIay  be   Used. 

C.  C.  Sec.  491.  All  railroads,  other  than  street 
railroads  and  those  used  exclusively  for  carrying 
freight  or  for  mining  purposes,  built  by  corpor- 
ations organized  under  this  chapter,  must  be  con- 
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structed  of  the  best  quality  of  iron  or  steel  rails, 
known  as  T  or  H  rail,  or  other  pattern  of  equal 
utility. 

Power  of  Railroad  Commission  to  Fix  Rates. 

C.  C.  Sec.  489.  Whenever  the  board  of  railroad 
commissioners,  in  the  discharge  of  its  duties, 
establishes  or  adopts  rates  of  charges  for  the 
transportation  of  passengers  and  freight,  pur- 
suant to  the  provisions  of  the  constitution,  said 
board  must  serve  a  printed  schedule  of  such 
rates,  and  of  any  changes  that  may  be  made  in 
such  rates,  upon  the  person,  copartnership,  com- 
pany, or  corporation  affected  thereby;  and  upon 
such  service,  it  is  the  duty  of  such  person,  co- 
partnership, company,  or  corporation  to  imme- 
diately cause  copies  of  the  same  to  be  posted  in 
all  its  offices,  stationhouses,  warehouses,  and 
landing  offices  affected  by  such  rates,  or  change 
of  rates,  in  such  manner  as  to  be  accessible  to 
public  inspection  during  usual  business  hours. 
Said  board  must  also  make  such  further  publica- 
tion thereof  as  it  deems  proper  and  necessary 
for  the  public  good.  If  the  party  to  be  served 
is  a  corporation,  such  service  may  be  made  upon 
the  president,  vice-president,  secretary,  or  man- 
aging agent  thereof,  and  if  a  copartnership,  upon 
any  partner  thereof.  The  rates  of  charges  estab- 
lished or  adopted  by  said  board  pursuant  to  the 
constitution  and  the  laws  of  this  state  must  go 
into  force  and  effect  on  the  twentieth  day  after 
service  of  said  schedule  of  rates,  or  changes  in 
rates,  upon  the  person,  copartnership,  company, 
or  corporation  affected  tnereby. 

Capital  Stock  to  be  Fixed. 

C.  C.  Sec.  458.  When,  at  any  time  after  filing 
the  articles  of  incorporation,  it  is  ascertained 
that  the  capital  stock  therein  set  out  is  either 
more  or  less  than  actuaiiy  required  for  construct- 
ing, equipping,  operating,  and  maintaining  the 
road,  by  a  two-third  vote  of  the  stockholders  the 
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cApital  stock  must  be  fixed,  and  a  certificate 
thereof,  and  of  the  proceedings  had  to  fix  the 
same,  must  be  made  out  and  filed  in  the  office 
of  the  secretary  of  state. 

C.  C.  Sec.  459.  Within  thirty  days  after  the 
payment  of  the  last  installment*  of  the  fixed  cap- 
ital stock  of  any  railroad  corporation  organized 
under  this  title  and  part,  the  president  and  secre- 
tary and  a  majority  of  the  directors  thereof  must 
make,  subscribe,  and  file  In  the  office  of  the  sec- 
retary of  state  a  certificate,  stating  the  amount 
of  the  fixed  capital  stock,  and  that  the  whole 
thereof  has  been  paid  in.  The  certificate  must 
be  verified  by  the  aifidavit  of  the  president  and 
secretary. 

Assessment  of  Stock. 

C.  C.  Sec.  455.  No  stock  in  any  railroad  cor- 
poration is  transferable  until  all  the  previous 
calls  or  installments  thereon  have  been  fully  paid 
in;  nor  is  any  such  transfer  valid,  except  as  be- 
tween the  parties  thereto,  unless  at  least  twenty 
per  cent  has  been  paid  thereon  and  certificates 
issued  therefor,  and  the  transfer  approved  by 
the  board  of  directors. 

Liability  of  Officers  for  Exceeding  the  Debt-Limit. 
Pen.  C.  Sec.  566.  Every  officer,  agent,  or  stock- 
holder of  any  railroad  company,  who  knowingly 
assents  to,  or  has  any  agency  in  contracting  any 
debt  by  or  on  behalf  of  such  company,  unau- 
thorized by  a  special  law  for  the  purpose,  the 
Q-mount  of  which  debt,  with  other  debts  of  the 
company,  exceeds  its  available  means  for  the 
payment .  of  its  debts,  in  its  possession,  under 
its  control,  and  belonging  to  it  at  the  time  such 
debt  is  contracted,  including  its  bona  fide  and 
available  stock  subscriptions,  and  exclusive  of 
its  real  estate,  is  guilty  of  a  misdemeanor. 
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Effect  of   Exceeding  the   Debt-Limit. 

Pen.  C.  Sec.  567.  The  last  section  does  not 
affect  the  validity  of  a  debt  created  in  violation 
of  its  provisions,  as  against  the  company. 

Election  and  Removal  of  Directors. 

Constitution,  Art.  XII,  Sec.  18,  p.  470,  supra. 

C.  C.  Sec.  454.  Directors  of  railroad  corpora- 
tions may  be  elected  at  a  meeting  of  the  stock- 
holders other  than  the  annual  meeting,  as  a 
majority  of  the  fixed  capital  stock  may  deter- 
mine, or  as  the  by-laws  may  provide;  notice 
thereof  to  be  given  as  provided  for  notices  of 
meetings  to  adopt  by-laws  in  Article  II,  Chapter 
I,  Title  I,  of  this  part.     [Sec.  301,  321. J 

Penal  Liabilities  of  Officers  and  Agents. 
Penal  Code  566,  p.  568,  supra. 
Penal   Code   567,  above. 

Annual    Report — What   to   Contain. 

C.  G.  Sec.  480.  Every  railroad  corporation  must 
make  an  annual  report  to  the  secretary  of  state, 
or  other  officer  designated  by  law,  of  its  opera- 
tions for  each  year,  ending  on  the  thirty-first 
day  of  December,  verified  by  the  oaths  of  the 
president  or  acting  superintendent  of  operations, 
the  secretary  and  treasurer  of  such  corporation, 
and  file  it  in  the  ofiice  of  the  secretary  of  state, 
or  such  other  designated  officer,  by  the  twentieth 
day    of   February,    which    must    state: 

1.  The  capital  stock,  and  the  amount  thereof, 
actually  paid  in; 

2.  The  amount  expended  for  the  purchase  of 
lands  for  the  construction  of  the  road,  for  build- 
ings, and  for  engines  and  cars,  respectively; 

3.  The  amount  and  nature  of  its  indebtedness, 
and  the  amount  due  the  corporation; 

4.  The  amount  received  from  the  transportation 
of  passengers,  property,  mails,  and  express  mat- 
ter, and  from  other  sources; 

5.  The  amount  of  freight,  specifying  the  quan- 
tity in  tons; 
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6.  The  amount  paid  for  repairs  of  engines,  cars, 
buildings,  and  other  expenses,  in  gross,  showing 
the  current  expenses  of  running  such  roads; 

7.  The  number  and  amount  of  dividends,  and 
when  paid; 

8.  The  number  of  engine  houses  and  shops,  of 
engines  and  cars,  and  their  character. 

Foreign    Railroad   Corporations. 

C.  C.  Sec.  407.  Every  railway  or  other  cor- 
poration organized  for  the  purpose  of  carrying 
freight  or  passengers  under  or  by  virtue  of  the 
laws  of  the  United  States,  or  of  any  state  or  ter- 
ritory thereof,  may  build  railroads,  exercise  the 
right  of  eminent  domain,  and  transact  any  other 
business  j^v^hich  it  might  do  if  it  were  created  and 
organized  under  or  by  virtue  of  the  laws  of  this 
state,  and  has  the  same  rights,  privileges,  and 
immunities,  and  is  subject  to  the  same  laws,  pen- 
alties, obligations,  and  burdens  as  if  created  or 
organized  under  and  by  virtue  of  the  laws  of  this 
state. 


Religious  AssoGiations. 

How    Incorporated. 

Articles  of  Incorporation — Form  and  Contents. 

Power  to  Take  by  Will. 

Trustees  or  Directors — How  Elected. 

Books  and  Records — What  to  Keep. 

How  Incorporated. 

C.  C.  Sec.  603.  Whenever  the  regulations, 
rules,  or  discipline  of  any  church  or  religious 
society  require,  for  the  administration  of  the 
temporalities  thereof,  or  for  the  management  of 
the  property  or  estate  thereof,  any  diocese,  synod, 
or  district  organization  of  such  church  or  religious 
society  may  elect  directors  and  become  an  incor- 
poration in  the  manner  prescribed  in  this  title, 
and  with  all  the  powers  and  duties,  "and  for  the 
uses  and  purposes  in  this  title  provided  for  be- 
nevolent or  religious  incorporations,  and  subject 
to  all  the  conditions,  limitations,  and  provisions 
in  said  title  prescribed,  except  as  otherwise  pro- 
vided in  this  section;  provided,  that  directors 
of  such  incorporation  may  be  elected,  and  that 
the  by-laws  for  its  government  may  be  made  and 
amended  by  the  convention,  synod,  or  other  repre- 
sentative body  of  such  church  or  religious  society, 
in  and  for  such  district,  in  accordance  with  the 
constitution,  by-laws,  discipline,  or  regulation 
thereof,  at  any  regular  meeting,  or  special  meet- 
ing called  for  that  purpose;  and  provided,  the 
certificate  of  incorporation  and  of  tlft!  election  of 
directors  to  be  filed  shall  be  sufficiently  signed 
and  attested  by  the  signature  of  the  presiding 
oflacer  and  secretary  of  the  representative  con- 
vention, synod,  or  other  such  body,  in  which  such 
election  is  held;  and,  provided,  all  property  held 
by  such  incorporation  shall  be  in  trust  for  the 


572  CORPORATIONS. 

use,  benefit,  and  purpose  of  the  church  or  religious 
society  by  and  for  which  such  incorporation  was 
formed,  and  in  and  of  which  such  diocese,  synod, 
or  other  district  is  an  organized  or  constituent 
part;  and  that  the  limitation  in  section  five  hun- 
dred and  ninety-five  shall  not  apply  to  corpora- 
tions formed  under  this  section,  when  the  land 
is  held  or  used  for  churches,  hospitals,  schools, 
colleges,  asylums,  parsonages,  or  cemetery  pur- 
poses. 

Articles  of  Incorporation — Form  and  Contents. 

C.  C.  Sec.  604.     Any  church  or  other  religious 
association    in   this    state,    composed   of   two    or 
more  constituent    parishes,    missions,     congrega- 
tions, or  societies,  having  a  common  convention, 
synod,  council,  or  other  representative  legislative 
body,  may   be   incorporated  by   such   representa- 
tive body  under  this  part  and  subject  to  the  pro- 
visions of  this  title,  except  as  otherwise  provided 
in  this  section.     The  representative  body  of  such 
religious   association  electing  to  incorporate  the 
same  shall  determine  the  name  of  the  proposed 
corporation,  the  purpose  for  which  it  is  formed, 
the  place  where  its  principal  business  is  to  be 
transacted,  the  term  for  which  it  is  to  exist,  and 
the  number  of  its  directors,  and  shall  elect  its 
directors  for  the  first  year.     The  articles  of  in- 
corporation   need    only   be    signed    and    acknowl- 
edged by  the  presiding  oflicer  and  secretary  of 
such  representative  body,  and  in  addition  to  the 
requirements  of  section  two  hundred  and  ninety, 
shall  set  forth  the  proceedings  herein  prescribed 
for  said  representative  body,  and  that  the  same 
were  duly  had  in  accordance  with  the  constitu- 
tion, canon,  rules,  or  regulations  governing  the 
other    proceedings    of   said    representative   body, 
and  the  time  and   place  thereof.     The  directors 
of  such  corporation  shall  be  elected  annually  by 
the  representative  body  of  the  association.    The 
representative  body  providing  for  such  incorpora- 
tion shall  frame  by-laws  for  the  corporation,  and 
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such  by-laws  may  be  repealed  or  amended,  or  new 
by-laws  may  be  adopted  by  any  subsequent  repre- 
sentative body  in  accordance  with  the  constitu- 
tion, canons,  rules,  or  regulations  governing  the 
other  proceedings  of  such  representative  body. 
Such  corporation  may  hold  and  administer  not 
only  the  common  property,  funds  and  money  of 
such  association,  but  also  the  property  funas  and 
money  of  any  constituent  parish,  mission,  con- 
gregation or  society.  The  limitation  in  section 
595  C.  C.  shall  not  apply  to  corporations  formed 
under  this  section  when  the  land  is  held  or  used 
for  churches,  hospitals,  schools,  asylums,  par- 
sonages, or  cemetery  purposes. 

Power  to  Take  by  Will. 
Civil  Code  1275,  p.  396,  supra. 

Trustees  or  Directors — How  Elected. 
Civil  Code  307,  p.  419,  supra. 

Books  and   Records — What  to  Keep. 
Civil  Code  378,  p.  433,  supra. 
Constitution,  Art.  XII,  sec.  14,  p.  432,  supra. 
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Articles  of  Incorporation — What  to  Contain. 

Power  to  Bond  the  Road. 

Road — How  Laid  Out. 

Power  to  Bridge,  or  Keep  Ferries  on,  Streams. 

Power  to  Take  Tolls. 

Terms  of  Franchise  to  be  Posted  on  Toll-Gates. 

Power  and  Liabilities  of  Toll-Gatherers. 

Penalty  for  Wrongful  Avoidance  of  Tolls. 

Penalty  for  Injury  to  Company's  Pr-^perty. 

Rates  of  Toll  to  be  Apportioned. 

Franchises  for  Bicycle-Paths. 

Articles  of  Incorporation — What  to  Contain. 

Civil  Code  291,  p.  548,  supra. 
Civil  Code  293,  p.  548,  supra. 
Civil  Code  294,  p.  548,  supra. 
Civil  Code  295,  p.  549,  supra. 

Power  to  Bond  the  Road. 

C.  C.  Sec.  522.  The  corporation  may  mortgage 
or  hypothecate  its  road  and  other  property  for 
funds  with  which  to  construct  or  repair  its  road, 
but  no  mortgage  or  hypothecation  is  valid  or 
binding  unless  at  least  twenty-five  per  cent  of 
the  capital  stock  subscribed  has  been  paid  in  and 
invested  in  the  construction  of  the  road  and  ap- 
purtenances, and  then  only  after  an  affirmative 
vote  of  two-thirds  of  me  capital  stock  subscribed. 

Road — How   Laid  Out. 

C.  C.  Sec.  512.  Where  a  corporation  is  formed 
for  the  construction  and  maintenance  of  a  wagon 
road,  the  road  must  be  laid  out  as  follows: 

Three  commissioners  must  act  in  conjunction 
with  the  surveyor  of  the  corporation,  two  to  be 
appointed  by  the  board  of  supervisors  of  the 
county  through   which  the   road  is  to   run,   and 
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one  by  the  corporation,  who  must  lay  out  the 
proposed  road  and  report  their  proceedings,  to- 
gether with  the  map  of  the  road,  to  the  super- 
visors, as  provided  in  the  succeeding  section. 

C.  C.  Sec.  513.  When  the  route  is  surveyed 
a  map  thereof  must  be  submitted  to  and  filed 
with  the  board  of  supervisors  of  each  county 
through  or  into  which  the  road  runs,  giving  its 
general  course,  anW  the  principal  points  to  or  by 
which  it  runs,  and  its  width,  which  must  in  no 
case  exceed  one  hundred  feet,  and  the  supervisors 
must  either  approve  or  reject  the  survey.  Jf 
approved,  it  must  be  entered  of  record  on  the 
journal  of  the  board,  and  such  approval  author- 
izes the  use  of  all  public  lands  and  highways 
over  which  tne  survey  runs;  but  the  board  of 
supervisors  must  require  the  corporation,  at  its 
own  expense,  and  the  corporation  must  so  change 
and  open  the  highways  so  taken  and  used  as 
to  make  the  same  as  good  as  before  the  appro- 
priation thereof;  and  must  so  construct  all  cross- 
ings of  public  highways  over  and  by  its  road  and 
toll  gates,  as  not  to  hinder  or  obstruct  the  use 
of  the  same. 

Power  to  Bridge,  or  Keep  Ferries  on.  Streams. 

C.  C.  Sec.  514.  All  wagon  road  corporations 
may  bridge  or  keep  ferries  on  streams  on  the 
line  of  their  road,  and  must  do  all  things  neces- 
sary to  keep  the  same  in  repair.  They  may  take 
such  tolls  only  on  their  roads,  ferries,  or  bridges, 
as  are  fixed  by  the  board  of  supervisors  of  the 
proper  county  through  which  the  road  passes, 
or  in  which  the  ferry  or  bridge  is  situate.  But 
in  no  case  must  the  tolls  be  more  than  suflicient 
to  pay  fifteen  per  cent.,  nor  less  than  ten  per 
cent  per  annum,  on  the  cost  of  construction, 
after  paying  for  repairs  and  other  expenses,  for 
attending  to  the  roads,  bridges,  or  ferries.  If 
tolls,  other  than  as  herein  provided,  are  charged 
or  demanded,   the    corporaWon   forfeits   its   fran- 
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chise,  and  must  pay  to  the  party  so  charged  one 
hundred  dollars  as  liquidated  damages. 
Power  to  Take  Tolls. 

C.  C.  Sec.  515.  When  any  highway  or  public 
road,  is  taken  and  used  by  any  wagon  road  cor- 
poration as  a  part  of  its  road,  the  corporation 
must  not  place  a  toll  gate  on  or  take  tolls  for 
the  use  of  such  highway  or  public  road  by  team- 
sters, travelers,  drovers,  or  ahy  one  transporting 
property  over  the  same. 

Terms  of  Franchise  to  be  Posted  on  Toll-Gates. 

C.  C.  Sec.  5X6.  The  corporation  must  aflftx  and 
keep  up,  at  or  over  each  gate,  or  in  some  con- 
spicuous place,  so  as  to  be  conveniently  read,  a 
printed  list  showing,  first,  the  date  when  the 
franchise  or  privilege  under  which  the  right  to 
collect  tolls  is  claimed,  was  granted  and  the  term 
of  duration  of  said  franchise;  second,  the  date 
upon  which  rates  of  tolls  were  last  fixed  by  the 
board  of  supervisors;  and,  third,  the  rates  of  tolls 
levied  and  demanded.  Failure  to  comply  with 
the  provisions  of  this  act  shall  work  an  immediate 
forfeiture  of  franchise. 

Powers  and   Liabilities  of  Toil-Gatherers. 

C.  C.  Sec.  517.  Each  toll-gatherer  may  prevent 
from  passing  through  his  gate  any  person,  ani- 
mal, or  vehicle,  subject  to  toll,  until  the  toll  au- 
thorized to  be  collected  for  such  passing  has  been 
paid. 

C.  C.  Sec.  518.  Every  toll-gatherer  who,  at  any 
gate,  unreasonably  hinders  or  delays  any  traveler 
or  passenger  or  any  vehicle  or  animal  liable  to 
the  payment  of  toll,  or  demands  or  receives  from 
any  person  more  than  he  is  authorized  to  col- 
lect, for  each  offense  forfeits  the  sum  of  twenty- 
five  dollars  to  the  person  aggrieved. 

Penalty  for  Wrongful  Avoidance  of  Tolls. 

C.  C.  Sec.  519.  Every  person  who,  to  avoid 
the  payment  of  the  legal  toll,  with  his  team, 
vehicle,   or  horse,  turns   out  of   a  ws^on,   turn- 
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pike,  or  plank  road,  or  passes  any  gate  thereon 
on  ground  adjacent  thereto,  and  again  enters  upon 
such  road,  for  each  offense  forfeits  the  sum  of 
five  dollars  to  the  corporation  injured. 

Penalties  for  Injury  to  Company's  Property. 
C.  C.  Sec.  520.    Every  person  who: 

1.  Willfully  breaks,  cuts  down,  defaces,  or  in- 
jures any  mile  stone  or  post  on  any  wagon,  turn- 
pike, or  plank  road;   or, 

2.  Willfully  breaks  or  throws  down  any  gate 
on  such  road;    or, 

3.  Digs  up  or  injures  any  part  of  such  road 
or  anything  thereunto  belonging;    or, 

4.  Forcibly  or  fraudulently  passes  any  gate 
thereon  without  having  paid  the  legal  toll; 

For  each  oftense  forfeits  to  the  corporation 
injured  the  sum  of  twenty-five  dollars,  in  addition 
to  the  damages  resulting  from  his  wrongful  act. 

Rates  of  Toll  to  be  Apportioned. 

C.  C.  Sec.  521.  The  entire  revenue  derived  from 
the  road  shall  be  appropriated:  first,  to  repay- 
ment to  the  corporation  of  the  costs  of  its  con- 
struction, together  with  the  incidental  expenses 
incurred  in  collecting  tolls  and  keeping  the  road 
in  repair;  and,  second,  to  the  payment  of  the 
dividend  among  its  stockholders,  as  provided  in 
section  five  hundred  and  fourteen.  When  the 
repayment  of  the  cost  of  construction  is  com- 
pleted, the  tolls  must  be  so  reduced  as  to  raise 
no  more  than  an  amount  suflicient  to  pay  said 
dividend,  and  incidental  expenses,  and  to  keep 
the  road  in  good  repair. 

Franchises  for  Bicycle-Paths. 

C.  C.  Sec.  524.  The  legislative  or  other  body 
to  whom  is  intrusted  the  government  of  any 
county,  city  and  county,  city,  or  town,  may,  under 
such  regulations,  restrictions,  and  limitations  as 
it  may  provide,  subject  to  existing  laws,  grant 
franchises  for  the  construction  of  paths  and 
roads,   either   on   the   surface,    elevated,    or    de- 
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pressed,  on,  over,  across,  or  under  the  streets 
and  public  highways  of  any  such  county,  city,  or 
town,  for.  the  use  of  bicycles,  tricycles,  motor- 
cycles, and  other  like  horseless  vehicles,  propelled 
by  the  rider,  for  a  term  not  exceeding  fifty  years. 
In  incorporated  cities  no  franchise  must  be  grant- 
ed for  the  purpose  herein  expressed,  unless  the 
consent  in  writing  of  the  owners  of  a  majority  of 
the  frontage  upon  the  road  or  street  along  which 
said  path  or  road  is  sought  to  be  constructed, 
is  first  had  and  obtained,  and  filed  with  such 
legislative  or  governing  body. 


Social  Organizations. 

SOCIAL  ORGANIZATIONS. 
Powers. 
Power  to  Take  by  Devise. 

Powers. 

C.  C.  Sec.  599.  Corporations  now  organized  or 
that  may  hereafter  be  organized  for  purposes  other 
than  profit,  may,  either  in  their  by-laws,  ordi- 
nances, constitutions,  or  articles  of  incorporation, 
provide     for: 

1.  The  qualification  of  members,  mode  of  elec- 
tion or  appointment,  and  terms  of  admission  to 
membership ; 

2.  The  fees  of  admission  and  dues  to  be  paid 
to  their  treasury  by  members; 

3.  The  number  of  persons  that  shall  consti- 
tute a  quorum  at  any  meeting  of  the  corpora- 
tion, and  that  an  election  of  officers  of  the  cor- 
poration by  a  meeting  so  constituted  or  the  ap- 
pointment or  selection  of  such  officers,  or  any  of 
them,  in  any  manner  required  by  the  rules,  regu- 
lations, or  discipline  of  any  specified  religious 
denomination,  society,  or  church  shall  be  as  valid 
as  if  made  at  an  election  at  which  a  majority  of 
the  members  of  the  corporation  were  present 
and  voted;. 

4.  The  expulsion  and  suspension  of  members 
for  misconduct  or  nonpayment  of  dues,  also  for 
restoration  to  membership; 

5.  A  special  method  of  organizing  the  board 
of  directors,  and  a  special  method  of  increasing 
or  diminishing  the  number  of  directors  witkin 
the  limits  as  to  number  prescribed  by  section 
five  hundred  and  ninety-three  of  this  code; 

6.  Contracting,  securing,  paying,  and  limiting 
the  amount  of  their  indebtedness; 
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7.  That  the  rules,  regulations,  or  discipline  for 
the  time  being,  of  any  specified  religious  denomi- 
nation, society,  or  church,  shall  always  be  a  part 
of  their  by-laws,  ordinances,  constitutions,  or  arti- 
cles of  incorporation; 

8.  Other  regulations  not  repugnant  to  the  con- 
stitution or  laws  of  the  state  and  consonant  with 
the  objects  of  the  corporation. 

Power  to  Take  by  Devise. 

Civil  Code  1275,  p.   396,  supra. 


Societies  for  tlie  Prevention  of 
Cruelty. 

How  Formed. 

What  Societies  Subject  to  the  Code. 

Power  to  Take  and  Hold  Property. 

Powers  of  Members. 

Fines  Inure  to  the  Society — When. 

Members  May  Become  Peace  Officers. 

Proceedings  Against  Minors. 

Directors — How  Elected. 

How   Formed. 

C.  C.  Sec.  607.  Corporations  may  be  formed  by 
any  number  of  persons  not  less  than  five,  a  ma- 
jority of  whom  must  be  citizens  and  residents  of 
this  state,  under  the  general  provisions  of  this 
code,  for  the  purpose  of  the  prevention  of  cruelty 
to  children  or  animals,  or  both. 

What  Societies  Subject  to  the  Code. 

C.  C.  Sec.  607d.  The  provisions  of  this  title 
extend  to  all  corporations  heretofore  formed  and 
existing  for  the  prevention  of  cruelty  to  children 
or  animals,  but  do  not  extend  or  apply  to  any 
association,  society,  or  corporation  which  uses  or 
specifies  a  name  or  style  the  same,  or  substan- 
tially the  same,  as  that  of  any  previously  existing 
society  or  corporation  in  this  state  6rganized  for 
a  like  purpose. 

Power  to  Take  and  Hold  Property. 

C.  C.  Sec.  607a.  Every  such  corporation  may 
take  and  hold,  by  gift,  purchase,  devise,  or  be- 
quest, any  property,  real  or  personal,  and  dispose 
of  the  same  at  its  pleasure;  but  it  must  not  hold 
real  property  the  annual  income  of  which  exceeds 
fifty  thousand  dollars. 
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Powers  of  Members. 

C.  C.  Sec.  607b.  Any  such  corporation,  or  any 
member  or  officer  thereof,  may  prefer  a  com- 
plaint against  any  person  or  persons,  before  any 
court  or  magistrate  having  jurisdiction,  for  the 
violation  of  any  law  relating  to  or  affecting  chil- 
dren or  animals,  and  may  aid  in  the  prosecution 
of  any  such  offender  before  such  court  or  magis- 
trate in  any  proceeding  taken. 

C.  C.  Sec.  607c.  All  magistrates,  constables, 
sheriffs,  and  officers  of  police  must,  as  occasion 
may  require,  aid  any  such  corporation,  its  officers, 
members,  and  agents,  in  the  enforcement  of  all 
laws  which  are  now  or  may  be  hereafter  enacted 
relating  to  or  affecting  children  or  animals. 

Fines  Inure  to  the  Society — When. 

C.  C.  Sec.  607e.  All  fines,  penalties,  and  for- 
feitures imposed  and  collected  in  any  county  of 
this  state  under  the  provisions  of  any  law  of  this 
state,  now  or  hereafter  enacted,  relating  to  or 
affecting  children  or  animals,  in  every  case  where 
the  prosecution  was  instituted,  aided,  or  con- 
ducted by  any  such  corporation  or  society  now 
or  hereafter  existing,  must,  except  where  other- 
wise provided,  inure  to  such  corporation  or  society 
in  aid  of  the  purposes  for  which  it  was  incor- 
porated or  organized. 

Members  May  Become  Peace  Officers. 

C.  C.  Sec.  607f.  All  members  and  agents,  and 
all  officers  of  each  or  any  of  such  corporations 
or  societies,  as  may  by  the  trustees  thereof  be 
duly  authorized  in  writing,  approved  by  a  judge  of 
the  superior  court  of  the  county  in  which  such 
corporation  or  society  was  organized,  and  sworn 
in  the  same  manner  as  are  constables  or  peace 
officers,  have  power  lawfully  to  interfere  to  pre- 
vent the  perpetration  of  any  act  of  cruelty  upon 
any  child  or  dumb  animal,  and  may  use  such  force 
as  is  necessary  to  prevent  the  same,  and  to  that 
end  may  summon  to  their  aid  any  bystander;  they 
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may  make  arrests  for  the  violation  of  any  penal 
law  relating  to  or  affecting  children  or  animals 
in  the  same  manner  as  a  constable  or  other  peace 
ofllcer;  and  may  carry  the  same  or  eimilar  weap- 
ons that  such  officers  are  authorized  to  carry.  All 
such  members  and  agents  must,  when  making 
such  arrests,  exhibit  and  expose  a  suitable  badge 
to  be  adopted  by  such  corporation  or  society.  All 
persons  resisting  such  specially  appointed  officers, 
when  performing  any  duty  under  this  section,  are 
guilty  of  a  misdemeanor. 

Proceedings  Against  Minors. 

C.  C.  Sec.  607g.  Any  child  under  the  age  of 
sixteen  years  that  comes  within  any  of  the  fol- 
lowing descriptions  named: 

1.  Who  is  found  begging  or  receiving  or  gath- 
ering alms  (whether  actually  begging,  or  under 
the  pretext  of  selling  or  offering  for  sale  any- 
thing), or  being  in  any  street,  road,  or  public 
place  for  the  purpose  of  so  begging,  gathering, 
or  receiving  alms; 

2.  Who  is  found  wandering  and  not  having  any 
home  or  settled  place  of  abode,  or  proper  guar- 
dianship, or  visible  means  of  subsistence; 

3.  Who  is  found  destitute,  either  being  an 
orphan,  or  having  a  vicious  parent  who  is  under- 
going penal  servitude  or  imprisonment; 

4.  Who  frequents  the  company  of  reputed 
thieves  or  prostitutes,  or  houses  of  prostitution  or 
assignation,  or  dance  houses,  concert  saloons, 
theaters,  or  variety  halls,  or  other .  places  of 
amusement  where  spirituous,  malt,  or  vinous 
liquors  are  sold,  without  parent  or  guardian; 

5.  Who  is  engaged  or  used  for  or  in  any  busi- 
ness, exhibition,  vocation,  or  purpose,  in  viola- 
tion of  any  law  of  this  state; 

— must  be  arrested  and  brought  before  a  court 
or  magistrate,  and  when,  upon  examination  be- 
fore such  court  or  magistrate,  it  appears  that  any 
such  child  has  been  engaged  in  any  of  the  afore- 
said acts,  or  comes  within  any  of  the  aforesr 
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descriptions;  or  when,  upon  the  examination  or 
conviction  of  any  person  having  the  custody  of 
a  child,  of  a  criminal  assault  upon  it,  the  court 
or  magistrate  before  whom  such  examination  or 
conviction  is  had  deems  it  desirable  for  the  wel- 
fare of  such  child  that  the  person  so  examined 
or  convicted  should  be  deprived  of  its  custody 
thereafter;  such  court  or  magistrate,  when  it 
deems  it  expedient  for  the  welfare  of  such  child, 
may  commit  such  child  to  an  orphan  asylum,  cor- 
poration, or  society  for  the  prevention  of  cruelty 
to  children,  charitable  or  other  institution,  or 
make  such  other  disposition  thereof  as  now  or 
hereafter  may  be  provided  by  law  in  cases  of 
vagrant,  truant,  disorderly,  pauper,  or  destitute 
children.  Any  corporation,  organized  under  this 
title,  or  now  existing,  for  the  prevention  of  cruelty 
to  children,  or  any  officer  or  member  thereof,  may 
institute  proceedings  under  this  section  for  the 
welfare  of  any  such  child. 

Directors — How  Elected. 

Civil  Code  307,  p.  419,  supra. 


Street  Railroad  Corporations. 

Franchises  for  Grading  Purposes. 

How  Created  and  Operated. 

Road — ^When  to  be  Commenced  and  Com- 
pleted. 

License  for  Each  Car. 

Franchise — How  Obtained. 

Franchise — Conditions  it  Must  Contain. 

Rates  of  Fare. 

Penalty  for  Collecting  Excessive  Fare. 

Two  Companies  May  Use  Same  Track — How 
Far. 

Crossings. 

Powers  of  Cities  and  Towns  to  Regulate 
Street  Railroads. 

Passenger  Tickets — ^When  Must  be  Furnished. 

Penalty  for  Excessive  Fare — How  Collected. 

Right  of  City  or  Town  to  Alter  Grade. 

Franchises  for  Grading   Purposes. 

C.  C.  Sec.  509.  The  right  to  lay  down  a  track 
for  grading  purposes,  and  maintain  the  same  for 
a  period  not  to  exceed  three  years,  may  be 
granted  by  the  corporate  authorities  of  any  city 
or  town,  or  city  and  county,  or  supervisors  of  any 
city  or  county,  but  no  such  track  must  remain 
more  than  three  years  upon  any  one  street;  and 
it  must  be  laid  level  with  the  street,  and  must 
be  operated  under  such  restrictions  as  not  to  inter- 
fere with  the  use  of  the  street  by  the  public.  The 
corporate  authorities  of  any  city  or  town,  or  city 
and  county,  may  grant  the  right  to  use  steam  or 
any  other  motive  power  in  propelling  the  cars 
used  on  such  grading  track,  when  public  conven- 
ience or  utility  demands  it,  but  the  reasons  there- 
for must  be  set  forth  in  the  ordinance,  and  the 


fi86  CORPORATIONS. 

right  to  rescind  the  ordinance  at  any  time    re- 
served. 

How  Created  and  Operated. 

C.  C.  Sec.  510.  Street  railroads  are  governed 
by  the  provisions  of  title  III  of  this  part  [Sec. 
454-491  C.  C],  so  far  as  they  are  applicable,  unless 
such  railroads  are  specially  excepted. 

Road — When  to  be  Commenced  and  Completed. 

C.  C.  Sec.  502.  Work  to  construct  the  railroad 
must  be  commenced  in  good  faith  within  not  more 
than  one  year  from  the  date  of  the  taking  effect 
of  the  ordinance  granting  the  right  of  way,  and 
said  work  must  be  completed  within  not  more 
than  three  years  after  the  taking  effect  of  such 
ordinance;  provided,  that  the  governing  body  of 
such  municipal  corporation  at  the  time  of  grant- 
ing said  right  of  way,  shall  have  the  power  to 
fix  the  time  for  either  the  commencing  or  com- 
pletion or  both,  of  said  work;  not,  however,  to 
a  time  less  than  six  months  for  commencing,  and 
not  less  than  eighteen  months  for  completing  the 
same.  A  failure  to  comply  with  either  of  the 
foregoing  provisions  of  this  section,  or  with  either 
of  the  provisions  of  the  ordinance  granting  said 
right  of  way,  works  a  forfeiture  of  the  right  of  way, 
and  also  of  the  franchise,  unless  the  uncompleted 
portion  is  abandoned  by  the  person  or  corporation 
to  whom  said  right  of  way  is  granted,  with  the 
consent  of  the  authorities  granting  the  right  of 
way,  such  abandonment  and  consent  to  be  in 
writing.  The  authority  granting  the  right  of  way 
shall  have  the  power  to  grant  an  extension  of 
time  for  the  completion  of  said  work,  if  it  appear 
that  the  work  has  been  commenced  within  the 
time  fixed,  and  prosecuted  in  good  faith;  but  no 
extension  of  time  shall  be  granted  for  the  com- 
mencement of  said  work,  and  shall  not  be  granted 
for  more  than  one  year  for  the  completion  of 
the  same.  All  extensions  of  time  shall  be  in  writ- 
ing, and  made  a  matter  of  record  in  the  muncipal- 
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ity.  Provided,  further,  that  this  act  shall  not  in 
any  way  affect  any  franchise  or  right  of  way 
granted  before  its  passage. 

License  for  Each  Car. 

C.  C.  Sec.  508.  Each  street  railroad  corpora- 
tion must  pay  to  the  authorities  of  the  city,  town, 
county,  or  city  and  county,  as  a  license  upon  each 
car,  such  sum  as  the  authorities  may  fix,  not 
exceeding  fifty  dollars  per  annum  in  the  city  of 
San  Francisco,  nor  more  than  twenty-five  dollars 
per  annum  in  other  cities  or  towns.  Where  any 
street  railroad  connects  or  runs  through  two  or 
more  cities  or  towns,  a  proportionate  or  equal 
share  of  such  license  tax  must  be  paid  to  each 
of  the  cities  or  towns;  and  no  such  license  tax 
is  due  the  county  authorities  where  the  same 
is  paid  to  any  city  or  town  authority. 

Franchise — IHow  Obtained. 

C.  C.  Sec.  497.  Authority  to  lay  railroad  tracks 
through  the  streets  and  public  highways  of  any 
incorporated  city,  city  and  county,  or  town,  or 
from  any  point  in,  or  at  the  exterior  boundary 
of  such  city,  city  and  county,  or  town,  to,  in,  or 
through  any  public  park  owned  by  such  city,  city 
and  county,  or  town,  outside  of  such  city,  city 
and  county,  or  town,  may  be  obtained  for  a  term 
of  years  not  exceeding  fifty,  from  the  trustees, 
council,  or  other  body  to  whom  is  intrusted  the 
government  of  the  city,  city  and  county,  or  town, 
under  such  restrictions  and  limitations,  and  upon 
such  terms  and  payment  of  license  tax,  as  the 
city,  city  and  county,  or  town  authority  may  pro- 
vide. In  no  case  must  permission  be  granted  to 
propel  cars  upon  such  tracks  otherwise  than  by 
electricity,  compressed  air,  horses,  mules,  or  by 
wire  ropes  running  under  the  streets  and  moved 
by  stationary  engines,  unless  for  special  reasons 
in  this  title  hereinafter  mentioned.  Such  board 
or  body  in  granting  the  right,  or  at  any  time  after 
the  same  is  granted,  to  use    electricity    or    any 
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other  of  said  modes,  has  power  to  impose  such 
terms,  restrictions,  and  limitations  as  to  the  use 
of  streets  and  the  construction  and  mode  of  oper- 
ating such  electric  and  other  roads  as  may,  hy 
such  board  or  body,  be  deemed  for  the  public 
safety  or  welfare.  It  is  unlawful  to  grant  any 
franchise  mentioned  in  this  section,  or  to  extend 
the  time  for  the  construction  or  operation  of  any 
street  railroad,  within  ninety  days  next  preceding 
the  day  of  holding  a  general  election,  or  within 
seventy  days  next  immediately  following,  includ- 
ing the  day  of  holding  such  general  election;  and 
any  franchise  or  extension  so  granted  is  void. 

Franchise — Conditions  it  IVIust  Contain. 

C.  C.  Sec.  498.  The  city  or  town  authorities, 
in  granting  the  right  of  way  to  street  railroad 
corporations,  in  addition  to  the  restrictions  which 
they  are  authorized  to  impose,  must  require  a 
strict  compliance  with  the  following  conditions, 
except  in  the  case  of  prismoidal  or  other  elevated 
railways:  First,  to  construct  their  tracks  on 
those  portions  of  streets  designated  in  the  ordi- 
nance granting  the  right,  which  must  be,  as  nearly 
as  possible,  in  the  middle  thereof;  second,  to 
plank,  pave,  or  macadamize  the  entire  length  of 
the  street  used  by  their  tracks,  between  the 
rails,  and  for  two  feet  on  each  side  thereof,  and 
between  the  tracks,  if  there  is  more  than  one, 
and  to  keep  the  same  constantly  in  repair,  flush 
with  the  street,  and  with  good  crossings;  third, 
that  the  tracks  must  not  be  more  than  five  feet 
wide  within  the  rails,  and  must  have  a  space 
between  them  sufllcient  to  allow  the  cars  to  pass 
each  other  freely.  In  case  of  prismoidal  and  other 
elevated  railways  the  railway  must  be  required 
to  be  constructed  in  such  manner  as  will  present 
the  least  obstruction  to  the  freedom  of  the  streets 
in  which  it  is  erected.  Every  right  or  franchise 
for  a  street  railway  granted  under  the  provisions 
of  this  title  is  subject  to  the  condition  that  the 
person  or  corporation    to    whom    the    same     is 
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granted  must  and  will  permit  mail-carriers  in  the 
employ  of  the  United  States  government,  at  all 
times,  while  engaged  in  the  actual  discharge  of 
duty,  to  ride  on  the  cars  of  such  railroad  free 
of  charge. 

Rates  of  Fare. 

C.  C.  Sec.  501.  The  rates  of  tare  on  the  cars 
must  not  exceed  ten  cents  for  one  fare  for  any 
distance  under  three  miles,  and  in  municipal  cor- 
porations of  the  first  class  must  not  exceed  five 
cents  for  each  passenger  per  trip  of  any  distance 
in  one  direction,  either  going  or  coming,  along 
any  part  of  the  whole  length  of  the  road  or  its 
connections.  The  cars  must  be  of  the  most  ap- 
proved construction  for  the  comfort  and  conven- 
ience of  passengers,  and  provided  with  brakes  to 
stop  the  same,  when  required.  A  violation  of  the 
provisions  of  this  section  subjects  the  corpora- 
tion to  a  fine  of  one  hundred  dollars  for  each 
offense. 

Penalty  for  Collecting  Excessive  Fare. 

C.  C.  Sec.  504.  Every  violation  of  the  provisions 
of  section  five  hundred  and  one,  subjects  the 
owner  or  owners  of  the  street  railroad  violating 
the  same  to  a  forfeiture,  to  the  person  unlawfully 
charged  or  paying  more  than  is  herein  allowed 
to  be  charged,  of  the  sum  of  two  hundred  and 
fifty  dollars  for  each  and  every  instance  in  which 
such  unlawful  charge  is  made  or  collected,  to  be 
recovered  by  suit  in  any  court  of  competent  juris- 
diction. Such  cause  of  action  is  assignable  to 
one  having  a  like  cause  of  action  in  his  own  right 
against  the  same  defendant,  and  an  action  may 
be  maintained  by  the  assignee  in  his  own  name, 
and  several  such  causes  of  action  can  be  vested 
in  such  assignee  and  united  in  the  same  action. 
Two  Connpanies  May  Use  Same  Track — How  Far. 

C.  C.  Sec.  449.  Two  lines  of  street  railway, 
operated  under  different  managements,  may  be 
permitted   to  use  the  same   street,  each   paying 
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an  equal  portion  for  the  construction  of  the  tracks 
and  appurtenances  used  by  said  railways  jointly; 
but  in  no  case  must  two  lines  of  street  railway, 
operated  under  different  managements,  occupy 
and  use  the  same  street  or  tracks  for  a  distance 
of  more  than  five  blocks  consecutively. 

Crossings. 

C.  C.  Sec.  500.  Any  proposed  railroad  track 
may  be  permitted  to  cross  any  track  already  con- 
structed, the  crossing  being  made  as  provided  in 
chapter  II,  title  III,  of  this  part.  In  laying  down 
the  track  and  preparing  therefor,  not  more  than 
one  block  must  be  obstructed  at  any  one  time,  nor 
for  a  longer  period  than  ten  working  days.  [Sees. 
465-478  C.  C] 

Power  of  Cities  and  Towns   to    Regulate    Street 

Railroads. 

C.  C.  Sec.  503.  Cities  and  towns  in  or  through 
which  street  railroads  run  may  make  such  further 
regulations  for  the  government  of  such  street 
railroads  as  may  be  necessary  to  a  full  enjoyment 
of  the  franchise  and  the  enforcement  of  the  con- 
ditions provided  herein. 

Passenger  Tickets — When  Must  be  Furnished. 

C.  C.  Sec.  505.  Every  street  railroad  corpora- 
tion must  provide,  and,  on  request,  furnish  to  all 
persons  desiring  a  passage  on  its  cars, .  any  re- 
quired quantity  of  passenger  tickets  or  checks, 
each  to  be  good  for  one  ride.  Any  corporation 
failing  to  provide  and  furnish  tickets  or  checks 
to  any  person  desiring  to  purchase  the  same  at 
not  exceeding  the  rate  hereinbefore  prescribed, 
shall  forfeit  to  such  person  the  sum  of  two  hun- 
dred •  dollars,  to  be  recovered  as  provided  in  the 
preceding  section,  provided,  that  the  provisions  of 
this  section  shall  not  apply  to  such  street  rail- 
road corporations  as  charge  but  five  cents  fare. 

Penalty  for  Excessive  Fare — How  Collected. 

C.  C.  Sec.  506.  Upon  the  trial  of  an  action  for 
any  of  the  sums  forfeited,  as  provided  in  the  two 
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preceding  sections,  p^roof  that  the  person  demand- 
ing or  receiving  the. money  as  fare,  or  for  the 
sale  of  the  ticket  or  check,  was,  at  the  time  of 
making  the  demand  or  receiving  the  money,  en- 
gaged in  an  ofl&ce  of  the  corporation,  or  vehicle 
belonging  to  the  corporation,  shall  be  prima  facie 
evidence  that  such  person  was  the  agent,  ser- 
vant, or  employe  of  the  corporation,  to  receive 
the  money  or  give  the  ticket  or  check  mentioned. 

Right  of  City  or  County  to  Alter  Grades. 

C.  C.  Sec.  507.  In  every  grant  to  construct 
street  railroads,  the  right  to  grade,  sewer,  pave, 
macadamize,  or  otherwise  improve,  alter,  or  re- 
pair, the  streets  or  highways,  is  reserved  to  the 
municipality  and  cannot  be  alienated  or  impaired; 
sucl}  work  to  be  done  so  as  to  obstruct  the  rail- 
road as  little  as  possible;  and,  if  required,  the 
owner  of  such  railroad  must  shift  its  rails  so  as 
to  avoid  the  obstructions  made  thereby. 


Telegraph  and  Telephone  Com- 
/      panies. 

Articles  of  Incorporation — ^What  to  Contain. 
Power  to  Alienate  Franchises. 
Right  to  Use  Public  Waters  and  Highways. 
Penalty  for  Injuries  to  Corporate  Property. 
Monuments  at  Subaqueous  Cable  Crossings. 
Conduct  of  Business. 

Articles  of  Incorporation — What  to  Contain. 

Civil  Code  291,  p.  548,  supra. 
Civil  Code  293,  p.   548,  supra. 
Civil  Code  294,  p.  548,  supra. 
Civil  Code  295,  p.  549,  supra. 

Power  to  Alienate  Franchises. 

C.  C.  Sec.  540.  Any  telegraph  or  telephone  cor- 
poration may  at  any  time,  with  the  consent  of 
the  persons  holding  two  thirds  of  the  issued  stock 
of  the  corporation,  sell,  lease,  assign,  transfer,  or 
convey  any  rights,  privileges,  franchises,  or  prop- 
erty of  the  corporation,  except  its  corporate 
franchise. 

Right  to  Use  Public  Waters  and   Highways. 

C.  C.  Sec.  536.  Telegraph  corporations  may 
construct  lines  of  telegraph  along  and  upon  any 
public  road  or  highway,  along  or  across  any  of 
the  waters  or  lands  within  this  state,  and  may 
erect  poles,  posts,  piers,  or  abutments  for  sup- 
porting the  insulators,  wires,  and  other  necessary 
fixtures  of  their  lines,  in  such  manner  and  at 
such  points  as  not  to  incommode  the  public  use 
of  the  road  or  highway,  or  interrupt  the  naviga- 
tion of  the  waters. 
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Penalty  for  Injuries  to  Corporate  Property. 

C.  C.  Sec.  537.  Any  person  who  injures  or  de- 
stroys, through  want  of  proper  care,  any  neces- 
sary or  useful  fixture  of  any  telegraph  or  tele- 
phone corporation,  is  liable  to  the  corporation  for 
all  damages  sustained  thereby.  Any  vessel  which, 
by  dragging  its  anchor,  or  otherwise,  breaks,  in 
jures,  or  destroys  the  subaqueous  cable  of  a  tele- 
graph or  telephone  corporation,  subjects  its  owner 
to  the  damages  hereinbefore  specified. 

C.  C.  Sec.  538.  Any  person  who  willfully  and 
maliciously  does  any  injury  to  any  telegraph  or 
telephone  property,  mentioned  in  the  preceding 
section,  is  liable  to  the  corporation  for  one  hun- 
dred times  the  amount  of  actual  damages  sus- 
tained thereby,  to  be  recovered  in  any  court  of 
competent  jurisdiction. 

Monuments  at  Subaqueous  Cable  Crossings. 

C.  C.  Sec.  539.  No  telegraph  or  telephone  cor- 
poration can  recover  damages  for  the  breaking 
or  injuring  of  any  subaqueous  telegraph  or  tele- 
phone cable,  unless  such  corporation  has  pre- 
viously erected  on  either  bank  of  the  waters  under 
which  the  cable  is  placed,  a  monument,  indicating 
the  place  where  the  cable  lies,  and  publishes  for 
one  month  in  some  newspaper  most  likely  to  give 
notice  to  navigators,  a  notice  giving  a  description 
and  the  purpose  of  the  monuments,  and  the  gen- 
eral course,  landings,  aAd  termini  of  the  cable. 

Conduct  of  Business. 

C.  C.  Sec.  2207.  A  carrier  of  messages  by  tele- 
graph or  telephone  must,  if  it  is  practicable, 
transmit  every  such  message  immediately  upon 
its  receipt.  But  if  this  is  not  practicable,  and 
several  messages  accumulate  upon  his  hands,  he 
must  transmit  them  in  the  following  order: 

1.  Messages  from  public  agents  of  the  United 
States  or  of  this  state,  on  public  business; 

2.  Messages  giving  information  relating  to  the 
sickness  or  death  of  any  person; 
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3.  Messages  intended  in  good  faith  for  imme- 
diate publication  in  newspapers,  and  not  for  any 
secret  use; 

4.  Other  messages  in  the  order  in  which  they 
are  received. 

[See  also  Sections  2161,  2162  C.  C] 


Water  Corporations, 

Franchise     to     Supply     Municipalities — How 

Obtained. 
Duties  of  Such  Corporations. 
Duties  of  Irrigation  Companies. 
Public   Highways  Not   to    be    Unnecessarily 

Obstructed. 
Powers  of  Irrigation  Companies  to  Distribute 

the  Corporate  Property. 
Water  a  Public  Use — When. 

Franchises   to   Supply     Municipalities — How    Ob- 
tained. 

C.  C.  Sec.  548.  No  corporation  formed  to  supply 
any  city,  city  and  county,  or  town  with  water 
,must  do  so  unless  previously  authorized  by  an 
ordinance  of  the  authorities  thereof,  or  unless  it 
is  done  in  conformity  with  a  contract  entered  into 
between  the  city,  city  and  county,  or  town  and 
the  corporation.  Contracts  so  made  are  valid  and 
binding  law,  but  do  not  take  from  the  city,  city 
and  county,  or  town  the  right  to  regulate  the 
rates  for  water,  nor  must  any  exclusive  right  be 
granted.  No  contract  or  grant  must  be  made  for 
a  term  exceeding  fifty  years. 

Duties  of  Such  Corporations. 

C.  C.  Sec.  549.  All  corporations  formed  to 
supply  water  to  cities  or  towns  must  furnish  pure 
fresh  water  to  the  inhabitants  thereof,  for  family 
uses,  so  long  as  the  supply  permits,  at  reasonable 
rates  and  without  distinction  of  persons,  upon 
proper  demand  therefor;  and  must  furnish  water 
to  the  extent  of  their  means,  in  case  of  fire  or 
other  great  necessity,  free  of  charge.  The  board 
of  supervisors,  or  the  proper  city  or  town  author- 
ities, may  prescribe  proper  rules  relating  to  the 
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delivery  of  water,  not  inconsistent  with  the  laws 
of  the  state. 

Duties  of  Irrigation  Companies. 

C.  C.  Sec.  552.  Whenever  any  corporation, 
organized  under  the  laws  of  this  state,  fui'nishes 
water  to  irrigate  lands  which  said  corporation  has 
sold,  the  right  to  the  flow  and  use  of  said  water 
is  and  shall  remain  a  perpetual  easement  to  the 
land  so  sold,  at  such  rates  and  terms  as  may  be 
established  by  said  corporation  in  pursuance  of 
law.  And  whenever  any  person  who  is  cultivat- 
ing land,  on  the  line  and  within  the  flow  of  any 
ditch  owned  by  such  corporation,  has  been  fur- 
nished water  by  it,  with  which  to  irrigate  his 
land,  such  person  shall  be  entitled  to  the  con- 
tinued use  of  said  water,  upon  the  saihe  terms 
as  those  who  have  purchased  their  land  of  the 
corporation. 

IVIust  Not   Unnecessarily    Obstruct    Public     High- 
ways. 

Civil  Code  551,  p.  469,  supra. 

Powers  of  Irrigation  Companies  to  Distribute  the 
Corporate  Property. 
Civil  Code  309,  p.  416,  supra. 

Water  a  Public  Use— When. 
Const.  Art.  XIV,   Section   1. 
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and  Washington 
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Alaska— Statutes  Relating  to  For- 
eign Corporations. 

Charter  to   be   Filed — Resident-Agent    to    be 
Designated. 

Effect  of  Designation. 

New  Agent  to  be  Designated — When. 

Penalty. 

Annual  Reports. 

Corporations  Heretofore  in  Business  in  Alaska. 

Jurisdiction. 

Summons — How  Served. 

Service  by  Publication. 

Insurance  Companies — Certificate  to  be  Filed. 

Service  of  Process  on. 

To  Whom  Above  Provisions  Apply. 
'        Penalty  for  Violation. 
;        Fees  for  Filing. 

i  Charter  to  be  Filed — Resident-Agent  to  be  Desig- 
nated. 

Alaska  C.  C.  Sec.  225.  All  corporations  or  joint 
stock  companies  organized  under  the  laws  of  the 
United  States,  or  the  laws  of  any  state  or  terri- 
tory of  the  United  States,  shall,  before  doing 
business  within  the  district,  file  in  the  office  of 
the  secretary  of  the  district  and  in  the  office  of 
the  clerk  of  the  district  court  for  the  division 
wherein  they  intend  to  carry  on  business,  a  duly 
authenticated  copy  of  their  charter  or  articles  of 
incorporation,  and  also  a  statement,  verified  by 
the  oath  of  the  president  and  secretary  of  such 
corporation,  and  attested  by  a  majority  of  its 
board  of  directors,  showing — 

(1)  The  name  of  such  corporation  and  the 
location  of  its  principal  office  or  place  of  business 
without  the  district;  and,  if  it  is  to  have  any  place 
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of  business  or  principal  office  within  the  district, 
the  location  thereof; 

(2)  The  amount  of  capital  stock; 

(3)  The  amount  of  its  capital  stocli  actually 
paid  in  in  money; 

(4)  The  amount  of  its  capital  stock  paid  in 
in  any  other  way,  and  in  what; 

(5)  The  amount  of  the  assets  of  the  corpora- 
tion, and  of  what  the  assets  consist,  with  the 
actual  cash  value  thereof; 

(6)  The  liabilities  of  such  corporation,  and  if 
any  of  its  indebtedness  is  secured,  how  secured, 
and  upon  what  property. 

Such  corporation  or  joint  stock  company  shall 
also  file,  at  the  same  time  and  in  the  same 
offices,  a  certificate,  under  the  seal  of  the  cor- 
poration and  the  signature  of  its  president,  vice- 
president,  or  other  acting  head,  and  its  secretary, 
if  there  be  one,  certifying  that  the  corporation 
has  consented  to  be  sued  in  the  courts  of  the 
district  upon  all  causes  of  action  arising  against 
it  in  the  district,  and  that  service  of  process  may 
be  made  upon  some  person,  a  resident  of  tlie 
district,  whose  name  and  place  of  residence  shall 
be  designated  in  such  certificate,  and  such  ser- 
vice, when  so  made  upon  such  agent,  shall  be 
valid  service  on  the  corporation  or  company,  and 
such  agent  shall  reside  at  the  principal  place  of 
business  of  such  corporation  or  company  in  the 
district. 

Effect  of  Designation. 

Alaska  C.  C.  Sec.  226.  The  written  consent  of 
the  person  so  designated  to  act  as  such  agent 
shall  also  be  filed  in  like  manner,  and  such 
designation  shall  remain  in  force  until  the  filing 
in  the  same  offices  of  a  written  revocation  thereof, 
or  of  the  consent,  executed  in  like  manner.  A 
certified  copy  of  the  designation  so  filed,  accom- 
panied with  a  certificate  that  it  has  not  been 
revoked,  is   presumptive  evidence  of  the  execu- 
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tion   thereof,    and     conclusive     evidence    of    the 
authority  of  the  officer  executing  it. 

New  Agent  to  be  Designated — When. 

Alaska  C.  C.  Sec.  227.  In  case  of  the  death, 
removal  from  the  district,  or  disqualification  of 
the  person  so  designated,  or  of  the  revocation  of 
his  consent,  it  snail  be  the  duty  of  the  clerk  of 
the  district  court  to  notify  such  corporation  or 
company;  and  it  shall  be  the  duty  of  such  cor- 
poration or  company,  within  sixty  days  there- 
after, to  designate  another  person  in  the  manner 
hereinbefore   provided. 

Penalty. 

Alaska  C.  C.  Sec.  228.  If  any  such  corporation 
or  company  shall  attempt  or  commence  to  do 
business  in  the  district  without  having  first  ttied 
said  statements,  certificates,  and  consents  re- 
quired by  this  chapter,  it  shall  forfeit  the  sum 
of  twenty-five  dollars  for  every  day  it  shall  so 
neglect  to  file  tne  same;  and  every  contract  made 
by  such  corporation,  or  any  agent  or  agents 
thereof,  during  the  time  it  shall  so  neglect  to 
file  such  statements,  certificates,  or  consents,  shall 
be  voidable  at  the  election  of  the  other  party 
thereto.  It  shall  be  the  duty  of  the  United  States 
attorney  for  the  district  to  sue  for  and  recover, 
in  the  name  of  the  United  States,  the  penalty 
above  provided,  and  the  same,  when  so  recov- 
ered, shall  be  paid  into  the  treasury  of  the  United 
States.  • 

Annual   Reports. 

Alaska  C.  C.  Sec.  229.  Every  such  corporation 
or  company  shall  annually,  and  within  thirty  days 
from  the  first  day  of  July  of  each  year,  make  a 
report,  which  shall  be  in  the  same  form  and  con- 
tain the  same  information  as  required  in  the 
statement  mentioned  in  section  two  hundred  and 
twenty-five,  of  this  chapter,  which  report  shall 
be  filed  in  the  office  of  the  secretary  of  the  dis- 
trict, and  a  duplicate  thereof  in  the  office  of  the 
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clerk  of  the  district  court  for  the  division  wherein 
the  business  of  the  corporation  is  carried  on. 

Corporations  Heretofore  in  Business  in  Alaska. 

Alaska  C.  C.  Sec.  230.  Any  such  corporation 
or  company  that  has  heretofore  engaged  in  busi- 
ness, performed  acts,  or  made  contracts  in  the 
district,  may,  within  ninety  days  from  tlie 
time  this  act  goes  into  effect,  comply  with  the  pro- 
visions hereof,  and  thereupon  all  its  acts  and 
contracts  done  and  made  before  this  act  goes  into 
effect  shall  be  valid  and  enforceable. 

Alaska  C.  C.  Sec.  231.  If  any  such  corporation 
or  company  shall  fail  to  comply  with  any  of  the 
provisions  of  this  chapter,  all  its  contracts  with 
citizens  of  the  district  shall  be  void  as  to  the 
corporation  or  company,  and  no  court  of  the 
district,  or  of  the  United  States,  shall  enforce 
the  same  in  favor  of  the  corporation  or  company 
so  failing. 

Jurisdiction. 

Alaska  C.  C.  P.  Sec.  485.  No  corporation  is  sub- 
ject to  the  jurisdiction  of  the  district  court  of 
the  district  unless  it  appear  in  the  court,  or  have 
been  created  by  or  under  the  laws  of  the  district, 
or  have  an  agency  established  therein  for  the 
transaction  of  some  portion  of  its  business,  or 
have  property  therein;  and  in  the  last  case  only 
to  the  extent  of  such  property  at  the  time  the 
jurisdiction  attached. 

Sumnnons — How  Served. 

Alaska  C.  C.  P.  Sec.  46.  The  summons  shall 
be  served  by  delivering  a  copy  thereof,  together 
with  a  copy  of  the  complaint  prepared  and  certi- 
fied by  the  plaintiff,  his  agent,  or  attorney,  or  by 
the  clerk  of  the  court  as  follows: 

First.  If  the  action  be  against  a  private  cor- 
poration, to  the  president  or  other  head  of  ue 
corporation,  secretary,  cashier,  or  managing 
agent,  or,  in  case  none  of  the  officers  of  the  cor- 
poration above  named  shall  reside  or  Jiave  W 
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office  in  the  district,  then  to  any  clerk  or  agent 
of  such  corporation  who  may  reside  or  be  found 
in  the  district,  or  if  no  such  officer  be  found, 
then  by  leaving  a  copy  thereof  at  the  residence 
or  usual  place  of  abode  of  such  clerk  or 
agent;     ♦     *     •     ♦    ♦ 

Services  by  Publication. 

Alaska  C.  C.  P.  Sec.  47.  When  service  of  the 
summons  cannot  be  made  as  prescribed  in  the 
last  preceding  section,  and  the  defendant  after 
due  diligence  cannot  be  found  within  the  district, 
and  when  that  fact  appears  by  affidavit  to  the 
satisfaction  of  the  court  or  judge  thereof,  or 
justice  of  the  peace  in  an  action  in  a  justice's 
court,  and  it  also  appears  that  a  cause  of  action 
exists  against  the  defendant,  or  that  he  is  a 
proper  party  to  an  action  relating  to  real  or  per- 
sonal property  in  the  district,  the  court  or  judge 
thereof,  or  a  justice  of  the  peace  in  an  action  in 
a  justice's  court,  shall  grant  an  order  that  the 
service  be  made  by  publication  of  the  summons 
in  either  of  the  following  cases: 

First.  When  the  defendant  is  a  foreign  cor- 
poration, and  has  property  within  the  district,  or 
the  cause  of  action  arose  therein;  *  ♦  *  ♦  • 

Insurance  Companies — Certificate  to  be  Filed. 

A^laska  C.  C.  Sec.  360.  No  company,  corpora- 
tion, or  association,  or  firm,  or  individual  shall 
be  permitted  to  transact  a  life,  fire,  or  marine  in- 
surance business  in  the  district  until  he  or  it  has 
filed  in  the  office  of  the  secretary  of  the  district 
%  certificate  by  the  secretary  of  state  or  other 
proper  officer  of  some  state  of  the  United  States, 
setting  forth  that  the  said  company,  corporation, 
association,  firm,  or  individual  has  been  qualified 
to  carry  on  the  business  of  insurance  in  such 
state  in  accordance  with  the  laws  thereof. 

Service  of  Process  on. 

Alaska  C.  C.  Sec.  361.  No  insurance  company, 
corporation,  association,  firm  or  individual  shall  ^f 
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be  permitted  to  transact  a  life,  fire,  or  marine 
Insurance  business  in  the  district  until  it  shall 
have  filed  with  the  clerk  of  each  division  of  the 
district  court  a  power  of  attorney  which  shall 
set  forth  that  such  company  is  a  corporation  or 
duly  organized  insurer  (naming  the  principal 
place  of  business  of  the  company  and  principal 
place  of  business  for  the  Pacific  coast),  which 
power  of  attorney  shall  authorize  a  citizen  and 
resident  of  the  district  to  receive  and  accept 
service  in  any  proceeding  fn  a  court  of  justice 
of  ttie  district.  If  any  attorney  of  any  insurance 
company  appointed  under  the  provisions  of  this 
section  shall  remove  from  the  district  or  become 
disqualified  in  any  manner  from  accepting  ser- 
vice, and  if  any  citizen  or  resident  of  the  district 
shall  have  any  claim  by  virtue  of  any  insurance 
policy  issued  by  any  such  company  not  repre- 
sented by  attorney  in  the  district,  valid  service 
may  be  made  on  such  company  by  service  on  the 
clerk  of  the  district  court  or  any  division  thereof* 
provided,  in  such  case  the  clerk  of  the  district 
court  shall  immediately  notify  such  company  and 
the  principal  agent  for  the  Pacific  coast,  inclos- 
ing a  copy  of  the  service  by  mail,  postpaid;  and 
provided  further,  in  such  case  no  proceedings 
shall  be  had  within  sixty  days  after  such  service 
on  the  clerk. 

To  Whom  Above  Provisions  Apply. 

Alaska  C.  C.  Sec.  363.  The  provisions  of  this 
chapter,  under  either  term  or  designation  of  com- 
pany, corporation,  association,  firm,  or  individual 
in  either  case,  where  either  term  or  designation 
is  used,  shall  apply  to  any  insurer,  company,  cor- 
poration, association,  firm,  or  individual  engaged 
as  insurers  or  who  may  hereafter  engage  as  in- 
surers in  the  district,  or  who  may  engage  in 
offering  or  affording  indemnity  against  the  cas- 
ualties of  fire  or  life. 
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Penalty  for  Violation. 

Alaska  C.  C.  Sec.  364.  Any  officer,  agent,  or 
employee  of  any  insurance  company  or  other  per- 
son violating  any  of  the  provisions  of  this  chap- 
ter shall  be  fined  hot  less  than  one  hundred  nor 
more  than  five  hundred  dollars,  and  in  default  of 
payment  of  such  fine  shall  be  imprisoned  not 
■less  than  ten  days  nor  more  than  six  months. 

Fees  for  Filing. 

Alaska  C.  C.  Sec.  365.  The  secretary  of  the 
district  shall  collect  from  each  company  or  per- 
son for  the  service  provided  in  this  chapter  the 
following  fees:  For  filing  certificate  of  qualifica- 
tion, five  dollars;  for  filing  power  of  attorney,  five 
dollars;  and  the  secretary  shall  account  for  the 
same  in  the  manner  provided  by  law  in  the  case 
of  other  fees  collected  or  received  by  them. 
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Arizona— Statutes  Reiatini^  to  For- 
eign Corporations. 

Articles  to  be  Filed — Resident  Agent  to   be 

Designated. 
Penalties    for    Frauds     in     Management    of 

Corporations. 
Service  of  Summons.  Upon. 
Building  and  Loan  Societies — Bonds. 
Insurance  Companies. 

Articles  to  be  Filedd — Resident  Agent  to  be  Desig- 
nated. 

An  act  to  revise  and  codify  the  laws  of  Arizona. 

[In  effect  Sept.  1,  1901.] 

TITLE  12.— CORPORATIONS. 

CHAPTER  NINE— FOREIGN  CORPORATIONS. 

Sec.  149.  Any  company  incorporated  under  the 
laws  of  any  other  state,  territory  or  foreign 
country  which  shall  carry  on  any  business,  en- 
terprise or  occupation  in  this  territory  shall,  be- 
fore entering  upon,  doing  or  transacting  such  busi- 
ness, enterprise  or  occupation  in  this  territory, 
file  a  certified  and  duly  authenticated  copy  of  its 
articles  of  incorporation  or  charter  and  the  ap- 
pointment of  an  agent  as  hereinafter  specified 
with  the  secretary  of  the  territory  and  the  county 
recorder  in  each  county  in  this  territory  in  which 
such  business,  enterprise  or  occupation  is  to  be 
carried  on,  and  shall  publish  at  least  six  times 
in  some  newspaper  published  in  each  of  the 
counties  in  this  territory  in  which  such  business, 
enterprise  or  occupation  is  to  be  carried  on,  a 
copy  of  its  articles  of  incorporation,  and  upon  the 
expiration  thereof,  file  an  affidavit  in  the  office  of         . 
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the  secretary  of  the  territory  stating  that  such 
publication  has  been  made  according  to  law.  This 
section,  however,  shall  not  apply  to  insurance 
corporations. 

Sec.  150.  Any  such  foreign  corporation  shall, 
in  writing,  over  the  hand  of  its  president  or  other 
chief  officer,  attested  by  its  secretary  or  by  a  reso- 
lution of  its  board  of  directors,  appoint  a  resident 
agent  in  each  county  in  this  territory  in  which 
«uch  corporation  proposes  to  carry  on  any  busi- 
ness, enterprise  or  occupation.  All  such  agents 
Qhall  be  actual  and  bona  fide  residents  of  the  county 
for  which  they  are  appointed,  and  of  the  territory 
for  at  least  tnree  years,  and  the  full  name  and 
residence  of  each  shall  be  stated  in  the  writing 
appointing  them. 

Sec.  151.  No  corporation  such  as  is  mentioned 
in  section  149  of  this  title  shall  transact  any  busi- 
ness whatsoever  in  this  territory  until  and  unless 
it  shall  have  first  filed  its  articles  of  incorporation 
and  appointment  of  an  agent  as  required  in  the 
two  preceding  sections,  and  every  act  done  by  it 
prior  to  the  filing  thereof  shall  be  utterly  void. 

Sec.  152.  Should  any  agent  so  appointed  ab- 
sent himself  from  the  county  in  which  his  ap- 
pointment is  filed  for  a  period  of  three  months 
^ionsecutively,  and  no  other  agent  be  appointed 
for  said  corporation  within  four  months  after 
the  commencement  of  such  absence  of  such 
agent,  the  right  to  transact  business  by  the  cor- 
poration represented  by  such  agent  shall  cease, 
and  all  acts  or  contracts  performed  or  maae 
thereafter  shall,  at  the  option  of  any  person  in- 
terested, be  declared  null  and  void. 

Sec.  153.  Upon  complying  with  the  provisions 
of  this  chapter  any  association,  company  or  cor- 
poration organized  or  incorporated  under  the 
laws  of  any  other  state  or  territory,  or  any  for- 
eign country,  shall  be  qualified  and  competent 
to  take,  receive  and  acquire,  either  by  purchase 
or  by   operation   of  law,   and   possess,  own,  hold 
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and  dispose  of  any  and  all  kinds  of  real  and 
personal  property  within  this  territory,  and  to 
prosecute  and  defend  and  to  appear,  especially 
and  generally,  in  any  action  in  any  court  of  or 
within  this  territory,  and  shall  have,  hold  and 
enjoy,  except  as  hereinafter  provided,  the  same 
rights  and  privileiges  as  are  now  held  and  enjoyed, 
or  that  may  be  hereafter  held  and  enjoyed  by 
any  association,  company  or  corporation  organ- 
ized or  incorporated  under  the  laws  of  this  ter- 
ritory; provided,  no  association,  company  or  cor- 
poration organized  or  incorporated  under  the  laws 
of  any  foreign  country,  sha^i  take,  receive,  acquire, 
possess,  hold  or  own,  at  any  one  time,  more  than 
three  'hundred  and  twenty  acres  of  real  estate, 
exclusive  of  mines  and  mineral  lands  and  land 
necessary  or  convenient  for  milling,  smelting,  re- 
ducing or  working  ores,  or  for  manufacturing  or 
commercial  purposes. 

Penalties  for  Frauds   in    IVIanagement  of  Corpor- 

atians. 

Pen.  C.  Sec.  889.  It  is  no  defense  to  a  prose- 
cution for  a  violation  of  the  provisions  of  this 
<ihapter  that  the  corporation  was  one  created  by 
the  laws  of  another  territory,  state,  government 
or  country,  if  it  was  one  carrying  on  business  or 
keeping    an    office  therefor  within    this  territory. 

Service  of  Summons  Upon. 

No.  19— An  act  to  amend  paragraph  704,  of  Sec- 
tion 56,  Title  XV,  Chapter  6,  of  the  Revised 
Statutes  of  Arizona  territory,  relating  to  the 
service  of  summons. 

Be  it  enacted  by  the  legislative  assembly  of 
the  territory  of  Arizona: 

In  suits  against  any  corporation,  incorporated 
under  the  laws  of  this  territory,  or  joint  stock 
association,  the  summons  may  be  served  upon  the 
president,  secretary  or  treasurer  of  such  corpor- 
ation or  joint  stock  association,  or  by  leaving  a 
copy  of  the  same  at  the  principal  office  thereof 
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• 

during  office  hours;  and  in  suits  against  any  cor- 
poration incorporated  under  the  laws  of  any  other 
state  or  territory  and  doing  business  in  this  ter- 
ritory, or  having  property  therein,  but  having  no 
legally  appointed  and  constituted  agent  residing 
therein  for  the  purpose  ot  receiving  service  of 
process,  service  of  summons  may  be  had  upon 
the  superintendent,  managing  agent  or  other  per- 
•=ion  having  charge  or  control  of  the  business  or 
property  of  such  corporation  in  the  territory  or, 
<4ervice  of  such  summons  may  be  made  by  pub- 
lication as  prescribed  in  paragraph  712,  section 
64  of  said  title  and  chapter.  In  case  there  is  a 
legally  appointed  and  constituted  agent  of  such 
corporation  residing  in  the  territory  for  the  pur- 
pose of  receiving  service  of  process,  the  sum- 
mons must  be^  served  upon  such  agent.  Service 
may  be  had  upon  any  railroad,  telegraph  or  ex- 
press company  doing  business  in  the  territory  by 
serving  the  summons  upon  any  agent  of  such 
company,  who  resides  in  or  may  be  found  in  the 
county  where  suit  is  brought. 

Sec.  2.  All  acts  and  parts  of  acts  in  conflict 
with  this  act  are  hereby  repealed. 

Sec.  3.  This  act  shall  take  effect  and  be  in 
force  from  and  after  its  passage. 

Approved  this  sixteenth  day  of  March,  A.  D. 
1897.     [Stats.  1897  p.  53.1 

Building  and  Loan  Societies — Bonds. 
No.'  8. — An  act  requiring  foreign  building  and  loan 
corporations,  companies  and  associations  to 
give  bonds  for  ihe  security  and  protection  of 
stockholders  in  the  territory  of  Arizona. 
Be  it  enacted  by  the  legislature  of  the  territory 
of  Arizona: 

Section  1.  That  hereafter  no  building  and  loan 
corporation,  company  or  association  organized 
under  the  laws  of  this  or  any  other  state,  terri- 
tory or  foreign  country  shall  be  permitted  to  do 
or  transact  any  kind  of  building  and  loan  business 
in  this  territory,  until  such  corporation,  company 
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or  association,  in  addition  to  other  require- 
ments of  law,  shall  have  made,  executed  and  de- 
posited with  the  territorial  treasurer  a  good  and 
sufficient  bond,  with  two  or  more  sureties,  in  the 
«ium  of  fifteen  thousand  dollars,  for  the  benefit 
and  security  of  its  stockholders  residing  in  this 
territory. 

Sec.  2.  The  bond  mentioned  in  section  1  of 
this  act  must  be  in  form  joint  and  several,  pay- 
able to  the  territory  of  Arizona  and  signed  by 
the  president,  secretary,  treasurer  or  managing 
agent  of  such  corporation,  company  or  associa- 
tion, and  at  least  two  sureties;  conditioned  that 
in  cases  wherein  judgment  has  been  rendered 
against  such  corporation,  company  or  associa- 
tion, and  a  supersedeas  bond  on  appeal  has  not 
been  given  by  the  principal,  as  required  by  law, 
or  in  case  the  supersedeas  bond  should  for  any 
cause  fail  or  become  insufficient,  that  the  prin- 
cipal, within  thirty  days  after  such  failure  or 
rendition  of  any  judgment  against  it,  or  them, 
as  the  case  may  be,  pay  or  cause  to  be  paid,  all 
such  judgments  (not  exceeding  fifteen  thousand 
dollars)  recovered  against  it,  or  them,  as  the 
case  may  be,  in  any  court  of  competent  jurisdic- 
tion in  this  territory,  or  any  liability  incurred 
by  virtue  of  any  of  its  stock. 

Sec.  3.  Every  such  bond  shall  be  in  force  and 
binding  on  the  principal  and  sureties,  for  the 
faithful  compliance  of  the  principal  with  the  re- 
quirements of  this  act,  and  for  the  use  and  benefit 
of  any  and  all  persons,  corporations,  companies, 
and  associations,  who  may  have  any  judgment 
against  the  principal;  and  in  cases  where  a  super- 
sedeas bond  on  appeal  has  not  been  given,  as 
required  by  law,  and  any  person,  corporation, 
company  or  association,  who  may  have  any  such 
judgment  against  the  principal  recovered  on  a 
certificate  of  stock  and  a  supersedeas  bond  has 
not  been  given,  may,  thirty  days  after  the  entry 
of   such  judgment,  bring  suit  on  such  bond,   in 
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his  or  its  name,  as  the  case  may  be,  without  an 
assignment  thereof,  in  any  court  of  competent 
jurisdiction  in  this  territory. 

Sec.  4.  No  bond  mentioned  in  this  act  shall 
be  void  on  account  of  the  first  recovery  thereon; 
but  suits  may  afterwards  be  brought  on  said 
bond  from  time  to  time  by  any  person,  corpora- 
tion, company  or  association  aggrieved,  and  who 
come  under  the  provisions  of  this  act,  and  re- 
cover judgment  thereon,  until  the  whole  penalty 
of  the  bond  shall  be  exhausted. 

Sec.  5.  The  sureties  on  the  bond  must  sever- 
ally justify  before  an  oflBcer  authorized  to  ad- 
minister oaths,  as  follows:  That  he  is  a  resi- 
dent and  freeholder  or  householder  within  this 
territory  and  is  worth  the  amount  for  which  he 
becomes  surety,  over  and  above  all  his  just  debts 
and  liabilities,  in  property  situated  within  this 
territory,  exclusive  of  property  exempt  from  exe- 
cution and  forced  sale. 

Sec.  6.  The  sureties  may  become  severally 
liable  for  portions  of  not  less  than  one  thousand 
dollars,  making  in  the  aggregate  at  least  two 
sureties  for  tne  whole  amount  of  the  bond. 

Sec.  7.  It  shall  be  the  duty  of  tne  territorial 
treasurer  to  approve  all  such  bonds  and  when  in 
his  judgment  any  bond  made  under  the  provisions 
of  this  act,  or  the  sureties  thereon,  for  any  cause 
becomes  insufficient,  to  require  the  principal  to 
furnish  a  new  bond. 

Sec.  8.  Such  building  and  loan  corporation, 
company  or  association  may  in  lieu  of  the  bond 
mentioned  in  section  one  of  this  act,  deposit 
with  the  territorial  treasurer,  territorial  funding 
bonds,  or  some  other  interest-bearing  valid  bonds, 
of  the  territory  of  Arizona,  or  any  of  the  counties 
thereof,  or  any  of  their  first  mortgages — or  give 
security  through  any  reliable  security  company — 
to  the  amount  of  fifteen  thousand  dollars,  to  be 
held  in  trust  for  the  benefit  of  local  stockholders 
of  said   building  and  loan  corporation,  company 
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or  association. 

The  territorial  treasurer  must,  upon  receipt  of 
such  securities,  forthwith  deposit  the  same  in  the 
territorial  treasury,  in  a  package  marked  with 
the  name  of  the  corporation,  company  or  asso- 
ciation from  whom  received,  where  said  securi- 
ties must  remain  as  security  for  stockholders  of 
the  corporation,  company  or  association  to  which 
they  respectively  belong;  but  so  long  as  the  cor- 
poration, company  or  association  remains  solvent, 
he  must  permit  such  corporation,  company  or 
association  to  collect  the  interests  or  dividends 
on  the  securities  so  deposited,  and  may  from  time 
to  time  withdraw  any  of  said  securities,  on  de- 
positing the  value  thereof  in  money  or  other 
securities  of  the  same  kind  and  value  as  those 
mentioned  in  this  act,  instead  of  those  withdrawn. 

Sec.  9.  If  for  any  cause  the  securities  should 
at  any  time,  in  the  judgment  of  the  territorial 
treasurer,  become  insufficient,  he  may  require 
such  corporation,  company  or  association  to  de- 
posit additional  securities  to  make  up  the  fui 
amount  of  fifteen  thousand  dollars. 

Sec.  10.  Any  corporation,  company  or  associa- 
tion mentioned  in  this  act,  desiring  to  suspend 
business  and  withdraw  the  securities  so  deposited, 
must  furnish  the  territorial  treasurer  with  satis- 
factory proof  that  all  certificates  of  stock  have 
been  called  in  and  satisfactorily  settled  and  ad- 
justed, and  that  there  are  no  suits  pending  against 
it  or  them,  and  that  there  are  no  unsatisfied 
judgments  against  it  or  them,  as  the  case  may  be. 

Sec.  11.  Any  judgment  creditor  who  may  have 
unsatisfied  judgment  recovered  on  a  certificate 
of  stock  against  such  corporation,  company  or 
association,  and  a  supersedeas  bond  on  appeal  has 
not  been  given  as  required  by  law,  may  within 
thirty  days  from  the  date  of  said  judgment  have 
execution  and  levy  on  suflicient  of  said  securities 
to  satisfy  said  judgment. 

Sec.  12.    Any  person  or  agent  or  otherwise  who 
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shall  solicit  investments  or  issue  or  deliver  any 
certificate  of  stock  in  this  territory  for  or  on  ac- 
count of  any  foreign  building  and  loan  corpora- 
tion, company  or  association,  which  has  not  com- 
plied with  the  provisions  of  this  act,  shall  be 
guilty  of  a  misdemeanor,  and  on  conviction 
thereof  shall  be  punished  by  a  fine  not  exceeding 
two  hundred  dollars  nor  less  than  fifty  dollars 
or  by  imprisonment  in  a  county  jail  not  exceed- 
ing three  months. 

Sec.  13.  This  act  shall  take  efrect  and  be  in 
force  from  and  after  its  passage. 

Approved  this  fourth  day  of  March,  A.  D.  1897. 

[Stats.  1897,  p.  35.] 

Insurance   Companies. 

Rev.  Stat.  Sec.  257.  (Sec.  7.)  It  shall  not  be 
lawful  for  any  agent  of  any  insurance  company 
not  incorporated  under  the  laws  of  this  territory 
to  transact  the  business  of  insurance  within  this 
territory  unless  the  insurance  company  shall  have 
first  obtained  a  certificate  of  authority  from  the 
territorial  treasurer,  which  certificate  shall  be 
issued  to  such  agent  upon  his  filing  with  said 
treasurer  a  statement  under  oath  showing:  — 

First.     The  name  and  locality  of  the  company. 

Second.     The  amount  of  capital  stock. 

Third.     The  capital  stock  paid  up. 

Fourth.  The  amount  of  its  accumulation  and 
assets  and  liabilities. 

Fifth.     Surplus  as  to  policy  holders. 

Together  with  a  written  agreement  under  seal 
of  the  company,  signed  by  the  president  and  sec- 
retary thereof,  and  agreeing  on  the  part  of  the 
company  that  service  or  process  in  any  civil 
action  against  such  company  may  be  made  upon 
any  agent  of  the  company  in  the  territory,  and 
authorizing  such  agent  for  and  in  behalf  of  such 
company  to  admit  service  of  process  on  him,  and 
agreeing  that  the  service  of  process  upon  any 
such  agent  shall  be  valid  and  binding  upon  the 
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company  as  if  made  upon  the  president  or  secre- 
tary thereof. 

Rev.   Stat.  Sec.  258.     (Sec.  8.)     The  statement 

referred  to  in  section  seven  of  this  chapter  shall 

be  renewed  annually  in  the  month  of  March  of 

i  each   year.     The    first   statement   may   be   made 

any  time. 

Rev.  Stat.  Sec.  259.  (Sec.  9.)  Upon  filing  said 
renewed  statement  the  agent  shall  also  file  there- 
with a  statement  under  oath  of  the  sum  total 
of  the  premium  receipts  collected  within  the  ter- 
ritory for  the  period  elapsing  since  the  filing  of 
the  previous  statement,  and  shall  cause  such 
statement  to  be  published  in  at  least  one  news- 
paper published  within  the  territory,  and  there- 
upon the  treasurer  shall  levy  a  tax  of  one  and 
one-half  per  cent,  upon  said  premium  receipts, 
which  shall  be  paid  by  said  agent  to  said  treas- 
urer before  said  certificate  of  authority  can  issue, 
the  said  tax  to  go  to  the  general  fund  of  terri- 
tory, and  which  said  tax  shall  be  payment  in  full 
of  all  demands  for  any  tax  on  said  premium  re- 
ceipts, or  license  for  conducting  such  business  of 
insurance. 

Rev.  Stat.Sec.  2ov/.  (Sec.  10.)  Any  person  or  firm 
in  this  territory  who  receives  or  receipts  for  any 
money  on  account  of,  or  for  any  contract  of  in- 
surance made  by  him  or  them,  or  for  any  such 
insurance  company  or  individual  aforesaid,  or 
who  receives  or  receipts  for  money  from  other 
persons  to  be  transmitted  to  any  such  company 
or  individual  aforesaid,  for  a  policy  of  insurance 
or  any  renewal  thereof,  although  such  policy  of 
insurance  is  not  signed  by  him  or  them,  as 
agent  or  agents  of  such  company,  or  who  in  any 
wise  directly  or  indirectly  makes,  or  causes  to 
be  made,  any  contract  or  contracts  of  insurance 
for  or  on  account  of  such  insurance  company 
aforesaid,  shall  be  deemed  to  all  intents  and  pur- 
poses an  agent  or  agents  of  such  company,  and 
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shall  be  subject  and  liable  to  all  the  provisions, 
regulations  and  penalties  of  this  act. 

Rev.  Stat.  Sec.  261.  (Sec.  11.)  The  territorial 
treasurer  shall  be  entitled  to  the  following  fees 
herein:  For  filing  statement  mentioned  in  sec- 
tion seven  of  this  chapter,  five  dollars;  for  issuing 
certificate  of  authority,  five  dollars;  for  issuing 
each  subsequent  certificate  of  authority  to  other 
agents   of  same   company,  two   dollars. 

Rev.  Stat.  Sec.  262.  (Sec.  12.)  Any  person 
violating  the  provisions  of  this  act  within  this 
territory  shall,  upon  conviction  in  any  court  of 
competent  jurisdiction,  be  fined  in  any  sum  not 
exceeding  one  thousand  dollars. 


Nevada— statutes  Relating  to  For- 
eign Corporations. 

Annual  Statements  to  be  Published. 

Certificate  to  be  Filed. 

Penalty. 

Agent  to  Reside  in  the  State. 

Serving  of  Process. 

When  no  Agent,  Service — How  Made. 

Insurance  Companies. 

Same — Capital  Required. 

Same — Penalty. 

Same — Deposit  Required. 

Same — License. 

Same — Annual  Statements. 

Same — Penalty. 
Surety  Companies. 
Electric  Power  Companies. 
Mining   Companies — Power  to   Consolidate. 
Railroad  Companies. 

Service   by  Publication  on   Foreign  Corpora- 
tions. 

Foreign   Corporations — Must   Publish   Statements. 
An  act  requiring  foreign  corporations  doing  busi- 
ness in  the  state  of  Nevada  to  publish  annual 
statements.     (Approved  March  28,  1901.) 
The  people  of  the  state  of  Nevada,  represented 
in  senate  and  assembly,  do  enact  as  follows: 

Section  1.  All  foreign  corporations  doing  busi- 
ness in  the  state  of  Nevada  shall  during  ihe 
month  of  May  of  this  year  and  in  each  succeed- 
ing year  in  the  month  of  January,  publish  a  state- 
ment of  their  last  year's  business  in  some  daily 
newspaper  in  the  state  of  Nevada  for  a  period 
of  one  week. 

Sec.  2.     The  secretary  of  the  company  publish- 
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ing  the  statement  shall  file  a  copy  with  the  sev- 
eral assessors  of  the  state  of  Nevada. 

Sec.  3.  Any  corporation  coming  within  the 
provisions  of  this  act  who  shall  refuse  or  neglect 
to  file  a  statement  as  required  by  section  one  of 
this  act,  shall  be  liable  to  a  penalty  of  $100  for 
each  month  that  the  published  statement  re- 
mains unfiled  with  the  several  assessors  of  the 
state. 

Sec.  4.  Any  district  attorney  in  the  state  is 
competent  to  sue  to  recover  the  penalty,  or  the 
attorney-general.  The  first  county  suing  through 
its  district  attorney  shall  secure  the  penalty,  and 
if  no  suit  is  brought  for  the  penalty  by  any  dis- 
trict attorney  the  state  shall  have  the  right  to 
recover  through  its  attorney-general. 

Sec.  5.  All  acts  and  parts  of  acts  in  conflict 
with  this  act  is  hereby  repealed. 

Every  Company  I ncorparated  in  any  other  State 
Must  File  Certificate — IVIay  be  Introduced  in 
Evidence. 

Compiled  Laws  Sec.  897.  (Section  1.)  Every 
incorporated  company  or  association  created  and 
existing  under  the  laws  of  any  other  state,  or 
of  any  foreign  government,  shall  file  in  the  ofiice 
of  the  county  recorder  of  each  county  in  this 
state,  wherein  such  corporation  is  engaged  in  car- 
rying on  business  of  any  character,  a  properly 
authenticated  copy  of  their  certificate  of  incor- 
poration, or  of  the  act  of  law  by  which  such  cor- 
poration was  created,  with  a  proper  certificate 
of  the  officers  of  the  corporation  as  to  the  geau- 
ineness  of  the  same;  and  to  each  of  such  certifi- 
cates shall  be  appended  a  duly  certified-  list  of 
the  officers  of  such  corporation,  which  said  list, 
with  the  proper  supplemental  certificate,  shall  be 
corrected  as  often  as  a  change  in  such  officers 
occurs;  and  a  copy  of  such  certificate,  duly  certi- 
fied to  by  the  county  recorder  wherein  such  cer- 
tificate is  filed,  may  be  introduced  in  evidence  to 
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prove  the  fact  of  the  existence  of  such  corpora- 
tion, without  further  proof. 
Penalty  for  Failure  to  Comply — Proviso. 

C.  L.  Sec.  898.  (Sec.  2.)  Any  person  or  per- 
sons who  shall  act  as  the  managing  agent  or 
superintendent  of  any  such  corporation,  in  con- 
ducting or  carrying  on  any  business  of  such  cor- 
I  poration,  in  any  of  the  counties  of  this  state, 
without  any  such  certificate  having  been  filed  as 
required  by  section  one  of  this  act,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction shall  be  fined  not  less  than  fifty  nor  more 
than  five  hundred  dollars,  to  which  may  be 
added  imprisonment  in  the  county  jail  for  any 
period  not  exceeding  six  months;  provided,  that 
in  all  actions  against  such  corporations,  asso- 
ciations or  companies  which  have  neglected  to 
file  the  proper  certificate  or  act  of  their  incor- 
poration, as  heretofore  provided,  it  shall  be  sufla- 
cient  to  establish  the  legal  existence  of  such  cor- 
poration by  the  proof  of  their  acting  as  such. 

Agent  to  Reside  in  the  State. 

C.  L.  Sec.  899.  (Section  1.)  Every  incorpor- 
ated company  or  association  created  and  existing 
under  the  laws  of  any  other  state,  or  territory, 
or  foreign  government,  or  the  government  of  the 
United  States,  owning  property  or  doing  business 
in  this  state,  shall  appoint  and  keep  in  this  state 
an  agent  upon  whom  all  legal  process  may  be 
served  for  such  corporation  or  association.  Such 
<:orporation  shall  file  a  certificate,  properly  au- 
-  thenticated  by  the  proper  oflScers  of  such  com- 
pany, with  the  secretary  of  state,  specifying  the 
full  name  and  residence  of  such  agent,  which 
certificate  shall  be  renewed  by  such  company  as 
often  as  a  change  may  be  made  in  such  appoint- 
ment, or  vacancy  shall  occur  in  such  agency. 

Serving  of  Process. 

^    C.    L.    Sec.   900.     (Sec.    2.)     Any   and   all    legal 
process  may  be  served  upon  such  company,  by 
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delivering  to   such  agent   personally,  a  copy    of 
such  process,  which  shall  be  legal  and  valid. 

When    No  Agent,  Service  to   be   Made  an   Secre- 
tary of  State. 

C.  L.  Sec.  901.  (Sec.  3.)  If  any  such  company 
shall  fail  to  appoint  such  agent,  or  fail  to  file 
such  certificate  for  ninety  days  after  the  pas- 
sage of  this  act,  or  for  ten  days  after  a  vacancy 
occurs  in  such  agency,  then  it  shall  be  lawful  to 
serve  such  company  with  any  and  all  legal  pro- 
cess by  delivering  a  copy  to  the  secretary  of 
state,  and  such  service  shall  be  valid  to  all 
intents  and  purposes;  provided,  that  in  all  cases 
of  service  under  this  act,  the  defendant  shall 
have  forty  days  in  which  to  answer  or  plead. 
ThJs  act  shall  be  as  giving  an  additional  mode 
and  manner  of  serving  process  and  not  as  affect- 
ing the  validity  of  any  service  of  process  here- 
after made,  which  would  be  valid  under  any 
statute  now  in  force. 

Insurance  Companies  Proliibited  from  Doing  Busi- 
ness Witliout  a  Certificate. 

C.  L.  Sec.  903.  (Section  1.)  No  company, 
corporation,  or  association  organized  under  the 
laws  of  this  state,  or  any  other  state,  or  govern- 
ment, or  firm,  or  individual,  shall  be  permitted 
to  transact  an  insurance  business  in  this  state, 
without  a  certificate  from  the  state  controller 
authorizing  and  permitting  the  transaction  of 
such   business. 

Sliowings    Required    of    Companies    otiier     than 
State  Corporations — Service  of  Notice. 

C.  L.  Sec.  910.  (Sec.  8.)  No  insurance  com- 
pany organized  outside  the  state  of  Nevada  shall 
be  permitted  to  do  business  in  this  state  until 
it  shows  to  the  controller,  by  the  reports  of  the 
insurance  commissioner  or  insurance  officer  of 
some  other  state  having  an  insurance  depart- 
ment, or  by  a  certificate  of  such  insurance  officer, 
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that  it  is  possessed  of  a  paid  up,  unimpaired 
cash  capital  of  at  least  two  hundred  thousand 
dollars,  nor  until  such  company  shall  have  filed 
with  the  controller  a  power  of  attorney  which 
shall  set  forth  that  such  company  is  a  corpora- 
tion or  duly  organized  insurer  (naming  the  prin- 
cipal place  of  business  of  the  company  and  the 
principal  place  of  business  for  the  Pacific  coast), 
which  power  of  attorney  shall  authorize  a  citizen 
and  resident  of  this  state  to  make  and  accept 
service  in  any  proceeding  in  any  of  the  courts 
of  justice  of  this  state,  or  any  of  the  United 
States  courts  herein.  If  any  attorney  of  any  in- 
surance company,  appointed  under  the  provisions 
of  this  act,  shall  remove  from  the  state  or  be- 
come disqualified  in  any  manner  from  accepting 
service,  and  if  any  citizen  or  resident  of  this 
state  shall  have  any  claim  by  virtue  of  any  in- 
surance policy  issued  by  any  company  not  repre- 
sented by  attorney  in  this  state,  valid  service 
may  be  made  on  such  company  by  service  upon 
the  controller;  provided,  that  in  such  case  the 
controller  shall  immediately  notify  such  com- 
pany, and  the  principal  agent  for  the  Pacific 
coast,  inclosing  a  copy  of  the  service,  by  mail, 
postpaid;  and,  provided,  further,  that  in  such 
case  no  proceedings  shall  be  had  within  forty 
days  after  such  service  on  the  controller. 

Controlier's    Duties     and     Powers — Violations     of 

Laws  and  Penalties. 

C.  L.  Sec.  911.  (Sec.  9.)  Upon  the  written 
representation  of  three  citizens,  and  the  belief 
of  the  controller,  that  any  company  organized 
outside  of  this  state  and  doing  an  insurance  busi- 
ness in  this  state  has  less  than  two  hundred 
thousand  dollars  paid  up,  unimpaired  cash  capi- 
tal, it  shall  be  the  duty  of  the  controller  to  make 
such  investigation  or  require  such  proof  as  shall 
be  satisfactory  to  him  concerning  the  financial 
condition  of  such  company;  provided,  however, 
the   certificate   of  the  insurance    officer    of    any 
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state  having  an  insurance  department,  that  such 
company  has  a  paid-up,  unimpaired  cash  capital 
equal  to  two  hundred  thousand  dollars  in  United 
States  gold  coin,  shall  be  accepted  by  the  con- 
troller as  satisfactory.  If  such  company  does 
not,  within  sixty  days  after  demand  of  the  con- 
troller, produce  such  certificate,  the  controller 
shall  revoke  his  certificate  of  authority  to  such 
company  to  do  business  in  this  state,  and  in  the 
meantime  may  withdraw  or  withhold  his  certifi- 
cate of  authority  until  such  certificate  is  pro- 
duced. If,  after  such  withholding,  refusal,  with- 
drawal or  revocation,  such  company,  or  any 
officer,  agent  or  other  person,  shall  write,  deliver 
or  agree  to  deliver  any  policy  in  such  company, 
such  person  so  violating  the  provisions  of  this  act 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
on  conviction  thereof  shall  be  subject  to  the  pen- 
alties provided  in  section  five  of  this  act. 

Companies  to  Have  Deposit. 

C.  L.  Sec.  912.  (Sec.  10.)  No  company  not 
incorporated  in  the  United  States  shall  be  per- 
mitted to  transact  an  insurance  business  in  this 
state,  unless  the  same  shall  have  deposited  or 
invested  for  the  benefit  of  its  policy-holders  In 
the  United  States,  in  at  least  one  state,  a  sum 
equal  to  two  hundred  thousand  dollars,  in  gold 
coin,  in  excess  of  its  liabilities  in  the  United 
States. 

Conditions  Precedent  to  Foreign  Corporations- 
License  Issued,  When  n^iay  be  Revoked. 
C.  L.  Sec.  948.  (Sec.  7.)  Corporations  organ- 
ized under  the  laws  of  any  other  state  or  coun- 
try to  transact  the  business  of  mutual  assess- 
ment insurance,  shall,  as  a  condition  precedent 
to  transacting  business  in  this  state,  deposit  with 
the  state  controller  a  certified  copy  of  its  char- 
ter, or  other  instrument  required  by  its  home 
authorities,  a  statement  under  oai.i  of  its  presi- 
dent or  secretary  of  its  business  for  the  preceding 
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year,  in  such  form  as  may  be  required  by  the 
state  controller;  a  power  of  attorney  which  shall 
authorize  a  citizen  and  resident  of  this  state  to 
make  and  accept  service  in  any  proceeding  in  any 
of  the  courts  of  justice  in  this  state,  or  any  of 
the  United  States  courts  herein,  as  provided  in 
section  eight  of  "An  act  to  license  and  regulate 
insurance  business  in  this  state,"  approved  Feb- 
ruary 23,  1881;  a  certificate  that  for  the  next 
preceding  twelve  months  it  has  paid,  in  full,  the 
maximum  amount  named  in  its  contracts  of  in- 
surance; a  certificate  from  the  proper  oflicer  of 
its  state  or  government  that  like  corporations  of 
this  state  are  .egally  entitled  to  do  business  in 
such  state  or  country;  copies  of  its  contracts  of 
insurance  and  applications,  which  must  show  that 
the  liabilities  of  its  members  are  not  limited  to 
fixed  premiums,  and  evidence  satisfactory  to  the 
controller  that  the  corporation  has  accumulated 
a  fund  equal  to  that  required  of  like  corporations 
of  this  state,  constituting  a  reserve  or  surplus 
fund  held  in  trust  for  the  benefit  of  its  contract 
holders,  and  so  invested  and  held  as  required  by 
the  laws  of  the  state  or  government  under  which 
such  corporation  was  organized.  The  controller 
shall,  thereupon,  issue  a  license  to  such  corpora- 
tion to  do  business  in  this  state,  on  payment  of 
the  license  tax  as  provided  in  section  thirteen  of 
this  act.  This  license  shall  be  renewed  annually, 
and  may  be  revoked  whenever  it  is  ascertained 
that  the  statements  required  to  be  made  by  this 
section  are  not  true.  Upon  such  revocation, 
notice  thereof  shall  be  given  by  the  controller 
by  publication  in  some  newspaper  of  general  cir- 
culation published  in  the  state,  for  two  weeks, 
and  no  new  contracts  shall  be  made  by  such 
company  in  this  state.  When  any  other  state 
or  country  imposes  any  additional  license,  fees, 
taxes,  or  penalties  upon  any  corporation 
organized  or  doing  business  under  this  act,  like 
license,  fees,  taxes  or  penalties  shail  be  imposed 
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upon  corporations  of  the  same  kind,  and  their 
agents,  of  such  statfe  or  country  doing  business 
in  this  state. 

An  act  requiring  insurance    companies    to    make 

annual  statements  to  the  state  controller. 
When  Made— What  to  Show. 

C.  L.  Sec.  958.  (Section  1.)  Every  insurance 
company  of  whatever  kind  or  character,  and 
every  mutual  life  or  assessment  association,  ex- 
cept charitable  secret  societies  issuing  benefits  to 
its  own  members  only,  shall  annually,  on  or  be- 
fore the  first  day  of  March,  file  in  the  oflSce  of 
the  state  controller  a  statement,  signed  and  sworn 
to  by  its  president  and  secretary,  which  shall 
exhibit  its  financial  condition  on  the  thirty-first 
day  of  December  of  the  previous  year,  and  shall 
include  a  detailed  statement  of  its  assets  and  lia- 
bilities, the  amount  and  character  of  its  business 
transacted  and  moneys  received  and  expended 
during  that  year,  specifying  particularly  its  busi- 
ness transacted  in  Nevada,  and  such  other  in- 
formation as  the  state  controller  may  deem  neces- 
sary to  elicit  a  complete  and  accurate  exhibit  of 
its  condition  and  transactions,  and  in  such  form 
as  he  may  prescribe.  The  annual  statement  of  a 
company  of  a  foreign  country  shall  embrace  only 
its  business  and  condition  in  the  United  States, 
and  shall  be  subscl-ibed  and  sworn  to  by  its  resi- 
dent manager  or  principal  representative  in 
charge  of  Its  American  business.  The  transaction 
of  any  new  business  by  any  company,  or  its 
agents,  after  negiect  to  file  a  statement  in  the 
manner  herein  provided,  shall  be  unlawful. 

Failure  to  File  Statement — False  Statement. 

C.  L.  Sec.  959.  (Sec.  2.)  Any  company  that 
neglects  to  make  and  file  its  annual  statement  in 
the  form  and  within  the  time  provided  by  section 
one,  shall  forfeit  one  hundred  dollars  for  each 
day's  neglect,  and  upon  notice  by  the  state  con- 
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troller  to  that  effect,  its  authority  to  do  new 
business  shall  cease  while  such  default  continues. 
For  willfully  making  a  false  annual  or  other  state- 
ment it  is  required  by  law  to  make,  an  insurance 
company  and  the  persons  making  oath  to  or  sub- 
scribing the  same,  shall  severally  be  punished 
by  •fine  of  not  less  than  five  hundred  nor  more 
than  five  thousand  dollars.  Any  person  making 
oath  to  such  false  statement  shail  be  deemed 
guilty  of  the  crime  of  perjury. 

An  act  to  facilitate  the  giving  of  bonds  and  un- 
dertakings required  by  law. 
Surety   Company   May   go  on    Bond,  Conditions — 
Duties     of     Controller — Fees     of    Secretary    of 
State. 

C.  L.  Sec.  968.  (Section  1.)  Any  company  in- 
corporated and  organized  under  tne  laws  of  any 
state  of  the  United  States  for  the  purpose  of 
transacting  business  as  surety  on  obligations  of 
persons,  or  corporations,  or  state,  county  or  town- 
ship officers,  and  which  has  complied  with  all  the 
requirements  of  the  law  regulating  the  admission 
of  such  companies  to  transact  business  in  this 
state,  may,  upon  production  of  evidence  of  solv- 
ency and  credit  satisfactory  to  the  judge,  head 
of  department  or  other  officer  or  officers  author- 
ized .to  approve  such  bond,  be  accepted  as  surety 
upon  the  bond  of  any  person,  or  corporation, 
state,  county  or  township  officer  required  by  the 
laws  of  the  state  to  execute  a  bond,  and  if  such 
surety  company  shall  furnish  satisfactory  evi- 
dence of  its  ability  to  provide  all  the  security  re- 
quired by  law,  no  adaitional  security  may  be 
exacted,  but  other  surety  may,  in  the  discretion 
of  the  official  or  officials  authorized  to  approve 
such  bond,  be  required,  and  such  surety  company 
may  be  released  from  its  liability  on  the  same 
terms  and  conditions  as  are  by  law  prescribed 
for  the  release  of  individuals,  it  being  the  true 
intent  and  meaning  of  this  act  to  enable  corpora- 
tions created  for  that  purpose  to  become  surety 
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QH  bonds  required,  subject  to  allthe  rights   and  lia- 
bilities of  private  parties.  No  surety  company  not 
incorporated  under  authority  of  this  state  shall, 
directly  or  indirectly,  take  risks  or  transact  busi- 
ness   in  this   state   until   it   shall   have    iirst   ap- 
pointed the  state  controller  of  this  state  to   be 
the  true   and   lawful   attorney   of  such   company, 
in  and  for  this  state,  upon  whom  all  lawful  pro- 
cess may  be   served  with  the  same  effect  as  if 
the  company  existed  in  this  state.     Said   power 
of  attorney  shall  stipulate  and  agree  on  the  part 
of  tiie  company  that  any  lawful  process  against 
the  company,    which  is    served    on    said     attor- 
ney, shall  be  of  the  same  legal  force  and  validity 
as  if  served  on  the  company,  and  that  the  author- 
ity shall  continue  in  force  so  long  as  any  liability 
remains  outstanding  in  this  state.     A  certificate 
of  such  appointment  shall  be  fllea  in  the  office  of 
the    secretary   of   state,   and   copies   certified   by 
him  shall  be  received  in  evidence  in  all  the  courts 
of  this  state.     Service  of  process  in  actions  and 
proceedings  upon  such  attorney  shall  be  deemed 
service  upon  the  principal,    but    such    principal 
shall    be    allowed    thirty    days   thereafter    within 
which  to   appear   and   plead   in   all   such   actions 
and   proceedings.     Whenever  any  lawful  process 
against   a  surety  company   shall  be  served   upon 
the  state  controller  he  shall  forthwith  forward  a 
copy   of  the   process  served   upon   him,   by   mail, 
postpaid,    and    directed    to   the   secretary    of   the 
company.     For  each  copy  of  the  process  the  sec- 
retary of  state  shall  collect  the  sum  of  five  dol- 
lars, which  shall  be  paid  by  the  plaintiff  at  the 
time  of  such  service,  the  same  to  be  recovered 
by  him  as  a  part  of  the  taxable  costs  if  he  pre- 
vail in  the  suit. 

Foreign    Corporations   Supplying    Electric    Pow«r. 

Section  1.  The  right  is  hereoy  grantea  to  any 
person  or  corporation  incorporated  under  the 
laws  of  this  state,  or  under  the  laws 
of    any    other    state    but  doing    business  in  this 
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state  after  compliance  with  the  laws  of  this 
state  concerning  foreign  corporations,  to  supply 
electric  power,  heat  and  light  to  the  inhabitants 
of  the  counties,  cities  and  counties,  cities,  and 
tjowns  of  this  state  and  that  to  carry  out  said 
purpose,  the  right  is  hereby  granted  to  such  per- 
sons or  corporations  to  construct  and  maintain 
poles  and  wires  on  the  county  roads  and  high- 
ways and  in  the  streets  of  said  cities,  cities  and 
counties,  cities,  and  towns  of  this  state,  together 
with  all  the  necessary  appurtenances,  and  to  con- 
duct electricity  over  said  wires  and  appurten- 
ances, to  any  part  of  said  towns,  cities,  cities  and 
counties,  and  counties,  for  the  purpose  of  furnish- 
ing electric  power,  heat  and  light;  provided,  that 
said  poles  shall  not  be  so  placed  upon  said  roads, 
highways  or  streets,  as  to  impede  travel  thereon, 
and  shall  not  be  less  than  forty-five  feet  above 
the  ground  in  cities  and  towns,  but  shall  be  placed 
as  nearly  to  the  sides  of  said  roads,  highways, 
and  streets  as  is  possible  consistent  with  the 
uses  of  the  poles. 

Relating  to  Electric  Poles. 

Sec.  2.  Such  persons  or  corporations  shall 
keep  their  plants,  poles,  wires  and  necessary  ap- 
purtenances in  good  repair  so  as  not  to  interfere 
with  the  passage  of  persons  or  vehicles  or  the 
safety  of  persons  or  property. 

Modern  Construction. 

Sec.  3.  The  appurtenances  of  said  plants  shall 
be  of  the  most  approved  construction  for  the 
comfort  and  convenience  of  the  inhabitants  of 
said  counties,  cities,  and  counties,  cities,  and 
towns  of  the  state. 

Penalty  for  Injuries  To. 

Sec.  4.  Any  person  willfully  obstructing,  hin- 
dering, or  damaging  said  plant,  poies,  wires  or 
appurtenances  shall  be  guilty  of  a  misdemeanor 
and  shall  be  punished  according  to  the  laws  of 
the  state  of  Nevada  in  such  cases  made  and  pro- 
vided. 
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The  Franchise. 

Sec.  5.  The  franchise  and  privilege  hereby 
granted  shall  continue  for  the  period  of  twenty- 
live  years  from  and  after  the  date  of  filing  a 
notice  of  intention  on  behalf  of  such  person  or 
corporation  to  supply  such  electric  power,  heat 
and  light  to  said  inhabitants,  in  the  office  of 
the  county  recorder  of  the  county  in  which  such 
person  or  corporation  intends  to  supply  said  elec- 
trict  power,  heat  and  light  accompanied  by  aa 
agreement  on  behalf  of  such  person  or  corpora- 
tion that  he  or  it  will  annually  pay  to  such, 
county,  city  and  county,  city,  or  town,  two  per 
cent  of  the  net  profits  made  in  furnishing  said 
electric  power,  heat  or  light;  provided,  that  such 
person  or  corporation  shall  commence  the  con- 
struction of  their  plant  or  pole  lines  or  necessary 
appliances  within  three  months  after  filing  said 
notice  of  intention  and  agreement  and  continue 
the  same  to  completion  with  reasonable  dili- 
gence; and,  provided  further,  that  an  affidavit 
sworn  to  by  such  person  or  by  the  president  or 
secretary  of  such  corporation  containing  a  full 
statement  as  to  the  receipts  and  expenditures  of 
said  person  or  corporation  in  the  furnishing  of 
said  electric  power,  heat  and  light,  for  the  twelve 
months  next  preceding,  be  annuany  filed  in  the 
office  of  said  county  recorder. 

[Act.  of  March  2,  1901,  Stats,  p.  35  Chap.  25.] 

Foreign  Corporations  l^ay  Consolidate  with 
Home  Corporations — Agent  to  be  Appointed, 
When — Penalty. 

C.  L.  Sec.  262.  (Sec.  3.)  The  provisions  of 
this  act  shall  be  construed  to  permit  and  allow 
foreign  corporations,  owning  mining  property  in 
this  state,  to  consolidate  with  corporations  or- 
ganized under  the  laws  of  this  state;  provided, 
that  in  all  such  cases  the  principal  place  of  busi- 
ness of  such  consolidation,  when  effected,  shall 
be  located  in  the  state  of  Nevada,  or  in  the  state 
where    such    foreign    corporation    desiring    such 
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consolidation  resides,  as  may  be  determined  by 
a  vote  of  two-thirds  of  the  stockholders  of  such 
consolidation  after  the  •  same  shall  be  completed, 
and  in  case  it  shall  be  determined  upon  such 
vote  being  had,  to  remove  the  principal  place  of 
business  of  such  consolidation  out  of  this  state, 
the  certificate  provided  for  in  section  one  shall 
be  amended  so  as  to  show  the  county  and  state 
where  the  principal  place  of  business  is  located; 
and,  provided  further,  that  in  case  the  principal 
place  of  business  of  such  corporation  shall  be  re- 
moved out  of  this  state,  there  shall  be  an  agent 
of  such  corporation  appointed  in  this  state,  in 
the  county  where  its  property  is  situated,  upon 
whom  all  legal  process  may  be  served,  and  the 
failure  of  such  corporation  to  appoint  such  agent 
shall  subject  it  to  a  fine  of  fifty  dollars  per  day, 
to  be  recovered  in  the  name  of  the  state  of 
Nevada,  as  in  other  cases  of  fines  and  penalties. 

An  act  authorizing  the  sale  by  any  railroad  cor- 
poration owning  any  railroad  in  this  state,  of 
its  property  and  franchises,  or  any  part  thereof, 
to  any  other  railroad  corporation,  whether  or- 
ganized under  the  laws  of  this  state  or  of  any^ 
other  state  or  territory,  or  under  any  act  of  con-' 
gress;  also  authorizing  the  corporation  purchas- 
ing the  same  to  operate  such  railroad,  to  build 
and  operate  extensions  or  branches  thereof,  and 
for  that  purpose  to  exercise  the  power  of  emi- 
nent domain. 

May  Exercise  the  Power  of  Eminent  Domain — To 
File  Copy  of  Certificate  with  County  Recorder 
of  Each  County. 

C.  lu.  Sec.  1042.  (Section  1.)  Any  railroad 
corporation  owning  3.ny  railroad  in  this  state, 
may  sell,  convey  and  tiansfer  its  property  and 
franchises,  or  any  part  thereof,  to  any  other  rail- 
road corporation,  whether  organized  under  the 
laws  of  this  state  or  of  any  other  state  or  terri- 
tory, or  under  any  act  of  congress;  and  any  such 
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other  railroad  corporation  receiving  such  convey- 
ance may  hold  and  operate  such  railroad  fran- 
chises and  property  within  this  state,  build  and 
operate  extensions  or  branches  thereof,  and  for 
that  purpose  exercise  the  power  of  eminent  do- 
main, and  do  any  other  business  in  connection 
therewith,  as  fully  and  effectually  to  all  intents 
and  purposes  as  if  such  corporation  were  organ- 
ized under  the  laws  of  this  state;  provided,  never- 
theless, that  before  any  corporation  incorporated 
or  organized  otherwise  than  under  the  laws  of 
this  state,  shall  acquire  any  railroad  in  this  state 
by  virtue  of  this  law,  it  shall  file  in  the  office  of 
the  county  recorder  of  each  county  in  which  the 
same  shall  be  situated,  a  copy  of  its  certificate 
or  articles  of  incorporation  or  of  the  act  or  law 
by  which  it  was  created,  with  a  certified  list  of 
its  officers,  in  the  manner  and  form  required  by 
section  one  of  an  act  of  the  legislature  of  the 
state  of  Nevada  entitled  "An  act  to  amend  an 
act  entitled  *An  act  to  require  foreign  corpora- 
tions to  furnish  evidence  of  their  incorporation 
and  corporate  name,'  approved  March  3,  1869," 
approved  January  30,  1877. 
'Service    on    Non-Resident,    Corporation    or    Joint 

Stock  Association — Publication. 

C.  L.  Sec.  3125.  (Sec.  30.)  When  the  person 
on  whom  the  service  is  to  be  made  resides  out 
of  the  state,  or  has  departed  from  the  state,  or 
cannot,  after  due  diligence,  be  found  within  the 
state,  or  conceals  himself  to  avoid  the  service  of 
summons,  or  being  a  corporation  or  joint  stock 
association,  cannot  be  served  as  provided  in  sec- 
tion twenty-nine,  and  the  fact  shall  appear  by 
affidavit,  to  the  satisfaction  of  the  court  or  judge 
thereof,  and  it  shall  appear,  either  by  affidavit 
or  by  a  verified  complaint  on  file,  that  a  cause 
of  action  exists  against  the  defendant  in  respect 
to  whom  the  service  is  to  be  made,  or  that  he  is 
1  necessary  or  proper  party  to  the  action,  such 
court  or  judge  may  grant  an  order  that  the  ser- 
\rice  be  made  by  the  publication  of  the  summons. 


Oregon — Statutes  Relating  to  For- 
eign Corporations. 

Insurance  Companies. 

Resident-Agent  to  be  Designated. 

Fee  for  Filing  Certificate. 

Surety  Companies. 

Navigation  Companies! 

Life  Insurance  Companies. 

Fees. 

Power  to  Acquire  Lands. 

Building  and  Loan  Associations. 

Insurance  Companies — Fees  and  Reports. 

Service  of  Summons  by  Publication. 

Insurance  Companies. 

[2  Hill's  Ann.  Code.] 

Sec.  3272.  No  foreign  corporation  or  associa- 
tion shall  be  permitted  to  transact  the  business 
of  fire  or  marine  insurance,  brokerage  or  express, 
within  the  limits  of  this  state  without  first  com- 
plying with  the  provisions  of  section  two  of  this 
act;  and  every  person  acting  or  professing  to  act 
as  agent  for  such  foreign  corporation,  before 
such  compliance,  shall  be  guilty  of  a  misde- 
meanor, and  on  conviction  shall  be  punished 
by  a  fine  not  exceeding  one  thousand  dollars 
or  imprisonment  in  the  county  jail  not  exceeding 
one  year,  or  both,  at  the  discretion  of  the  court. 

Sec.  3273.  When  any  corporation  or  associa- 
tion, having  made  such  deposit,  shall  desire  to 
cease  business  in  this  state  and  withdraw  its 
capital,  it  may  do  so,  by  first  giving  six  months' 
public  notice  of  sucii  intention  by  continuous 
publication  in  three  weekly  newspapers,  pub- 
lished in  and  of  general  circulation  in  the  state, 
and  if  no  claim  shall  be  filed  against  such  cor- 
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poration  within  said  six  months,  the  deposit  may 
be  withdrawn. 

Sec.  3274.  All  residents  of  this  state  having 
outstanding  policies  of  insurance  made  or  effected 
within  this  state  upon  property,  and  all  persons 
having  claims  or  demands  against  such  corpora- 
tions or  associations,  for  which  such  deposit  is 
security,  may  file  the  same  with  said  county 
treasurer,  prior  to  the  time  when  such  deposit 
is  withdrawn,  as  in  the  preceding  section  is  pro- 
vided; and  such  deposit  shall  not  be  withdrawn 
until  such  policies  of  insurance  are  provided  for, 
and  such  claims  adjusted  and  settled,  without 
leaving  a  sufficient  amount  to  cover  the .  same 
in  the  hands  of  such  treasurer. 

Sec.  3275.  The  corporation  or  association,  de- 
sirous of  discontinuing  business,  and  withdraw- 
ing its  deposit,  may,  at  the  expiration  of  the 
period  required  for  publishing  its  notice,  as  in 
section  3273  provided,  in  case  it  cannot  amicably 
adjust  its  matters  with  persons  having  or  holding 
policies  of  insurance  against,  petition  the  circuit 
court  of  the  county  for  an  adjustment  of  tht; 
same,  making  the  claimants  parties,  and  the 
court  shall  have  full  jurisdiction  to  examine  and 
determine  the  same  as  in  proceedings  in  equity. 
Resident-Agent  to  be   Designated. 

Sec.  3276.  A  foreign  corporation,  before  trans- 
acting business  in  this  state,  must  duly  execute 
and  acknowledge  a  power  of  attorney,  and  cause 
the  same  to  be  recorded  in  the  county  clerk's 
office  of  each  county  where  it  has  a  resident 
agent,  which  power  of  attorney,  so  long  as  such 
company  shall  have  places  of  business  in  the 
state,  shall  be  irrevocable,  except  by  the  substi- 
tution of  another  qualified  person  for  the  one 
mentioned  therein  as  attorney  for  such  company. 

Sec.  3277.  Such  power  of  attorney  shall  ap- 
point some  person  who  is  a  citizen  of  the  United 
States,  and  a  citizen  and  resident  of  this  state, 
an  attorney  for  such  company,  and  shall  author- 


OREGON.  633 

ize  and  empower  such  attorney  to  accept  service 
of  all  writs  and  process,  requisite  and  necessary 
to  give  complete  jurisdiction  of  such  corporation 
to  any  of  the  courts  of  this  state,  or  United 
States  courts  therein,  and  shall  constitute  such 
attorney  the  authorized  agent  of  such  corpora- 
tion, upon  whom  lawful  and  valid  service  may 
be  made  of  all  writs  and  process  in  any  action, 
suit,  or  proceeding  commenced  by  or  against  any 
such  corporation,  m  any  of  the  courts  mentioned 
in  this  section,  and  necessary  to  give  such  courts 
complete   jurisdiction   thereof. 

Fee  for  Filing  Certificate. 

Sec.  3278.  A  corporation  or  company  offering 
to  file  a  certificate  of  deposit  with  the  state  treas- 
urer shall  pay  such  treasurer  a  fee  of  ten  dol- 
lars therefor,  and  all  expenses  of  printing  any 
notice  required  by  this  chapter  shall  be  paid  by 
the  company  concerning  which  such  notice  is 
published. 

Sec.  3279.  Any  surety  company  with  a  paid-up 
capital  of  two  hundred  and  fifty  thousand  dollars, 
incorporated  under  the  laws  of  any  state  of  the 
United  States,  either  solely  or  among  other  things 
for  the  purpose  of  transacting  business  as  surety 
on  obligations  of  persons  or  corporations,  may 
transact  such  surety  business  in  this  state  upon 
complying  with  the  provisions  of  this  act,  and 
not  otherwise.  Each  such  surety  company  must 
show  to  the  insurance  commissioner  of  this  state 
that  it  is  possessed  of  the  capital  and  assets  re- 
quired by  this  section,  and  shall  pay  to  such  com- 
missioner the  sum  of  one  hundred  dollars  an- 
nually for  a  license  to  transact  such  business  in 
this  state.  If  such  surety  company  is  engaged  in 
other  insurance  business,  it  shall  pay  the  above 
license,  together  with  the  license  or  licenses  re- 
quired by  law  for  the  transaction  of  such  other 
insurance  business.  The  insurance  commissioner 
shall   dispose    of   all    moneys    received    for    such 
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licenses,  as  required  by  the  laws  regulating  In- 
surance licenses. 

Sec.  3280.  No  surety  company  not  incorporated 
under  the  authority  of  this  state  shall  directly  or 
indirectly  take  risks  or  transact  business  in  this 
state  until  it  shall  have  first  appointed  the  secre- 
tary of  state  of  this  state  to  be  the  true  and  law- 
ful attorney  of  such  company  in  ana  for  this  state, 
upon  whom  all  lawful  process  may  be  served  with 
the  same  effect  as  if  the  company  existed  in  this 
state.  Said  power  of  attorney  shall  stipulate  and 
agree  on  the  part  of  the  company  that  any  law- 
ful process  against  the  company  which  is  served 
on  said  attorney  shall  be  of  the  same  legal  force 
and  validity  as  if  served  on  the  company,  and 
that  the  authority  shall  continue  in  force  so  long 
as  any  liability  remains  outstanding  in  this  state. 
A  certificate  of  such  appointment  shall  be  filed 
in  the  office  of  the  secretary  of  state,  and  copies 
certified  by  him  shall  be  receiveu  in  evidence  in 
all  the  courts  of  this  state.  Service  of  process 
in  actions  and  proceedings  upon  such  attorney 
shall  be  deemed  service  upon  the  principal;  but 
such  principal  shall  be  allowed  thirty  days  there- 
after within  which  to  appear  and  plead  in  all 
such  actions  and  proceedings. 

Sec.  3281.  Whenever  any  lawful  process 
against  a  surety  company  shall  be  served  upon 
the  secretary  of  state,  he  shall  forthwith  forward 
a  copy  of  the  process  served  upon  him  by  mail 
postpaid  and  directed  to  the  secretary  of  the  com- 
pany. For  each  copy  of  process  the  secretary 
of  state* shall  collect  the  sum  of  five  dollars, 
which  shall  be  paid  by  the  plaintiff  at  the  time 
of  such  service;  the  same  to  be  recovered  by 
him  as  a  part  of  the  taxable  costs  if  he  prevails 
in  the  suit. 

Sec.  3282.  Any  surety  company  may,  on  pro- 
duction of  evidence  of  solvency  and  credit  satis- 
factory to  the  judge,  court,  head  of  department, 
or  other  officer  authorized  to  approve  any  bond 
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or  undertaking,  be  accepted  as  siiict/  i:i)on  the 
bond  or  undertaking  of  any  person  or  corporation 
required  by  the  laws  of  this  state  to  execute  a 
bond  or  undertaking;  and  if  such  company  shall 
furnish  satisfactory  evidenc^e  of  its  ability  to  pro- 
vide all  the  security  required  by  law,  no  addi- 
tional surety  may  be  exacted;  but  other  surety 
may,  in  the  discretion  of  the  official  authorized 
to  approve  such  undertaking,  be  required,  and 
such  surety  (surety  company)  may  be  released 
from  its  liability  on  the  same  terms  and  condi- 
tions as  are  by  law  prescribed  for  the  release  of 
individuals;  it  being  the  true  intent  and  meaning 
of  this  act  to  enable  corporations  created  for  that 
purpose  to  become  surety  on  bonds  or  undertak- 
ings required  by  law  subject  to  all  the  rights  and 
liabilities  of  private  parties. 

Sec.  3283.  Any  court  or  officer  whose  duty  it 
is  to  pass  upon  the  account  of  any  person  or  cor- 
poration required  by  law  to  give  a  bond  or  under- 
taking, may,  whenever  such  person  or  corporation 
has  given  any  such  surety  company  as  surety 
upon  said  bond  or  undertaking,  allow  in  the  set- 
tlement of  such  account  a  reasonable  sum  for 
the  expense  of  securing  such  surety. 

Sec.  3284.  Any  company  which  shall  execute 
any  bond  or  undertaking  as  surety  under  the  pro- 
visions of  this  act  snail  be  estopped,  in  any  pro- 
ceedings to  enforce  the  liability  which  it  shaP 
have  assumed  to  incur,  to  deny  its  corporate 
power  to  execute  such  instrument  or  assume  such 
liability. 

Navigation  Companies. 

Sec.  3285.  The  owner  or  owners  of  any  vessel 
propelled  in  whole  or  in  part  by  steam,  owned 
without  this  state,  and  engaged  in  navigating 
the  waters  of  this  state,  or  plying  between  any 
port  of  this  state  and  any  port  or  place  without 
this  state,  is  a  foreign  corporation  within  the 
meaning  of  this  chapter;  and  the  resident  agent 
of  such  vessel  is  the  attorney  of  such  corporation 
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within  the  meaning  of  this  chapter,  and  shall  pay 
into  the  county  treasury  of  the  county  in  which  he 
resides  the  sum  of  twenty-five  dollars  per  quarter 
as  such  agent  or  attorney,  and  upon  the  production 
of  the  county  treasurer's  receipt  for  such  sum  the 
county  clerk  shall  issue  a  license  to  such  agent 
or  attorney  to  act  as  such  for  the  ensuing  three 
months  from  the  date  of  such  license. 

Sec.  3286.  Each  county  treasurer  shall  be  en- 
titled to  receive  and  retain  three  per  centum  of 
all  moneys  received  by  him  under  this  chapter, 
and  each  county  clerk  shall  be  entitled  to  demand 
and  receive  from  the  person  applying  for  such 
license  the  sum  of -two  dollars  for  issuing  the 
same. 

Sec.  3287.  The  county  clerk  shall  record  all 
licenses  issued  by  him  under  the  provisions  of 
this  chapter,  specifying  therein  the  date  of  such 
license,  the  amount  of  quarterly  tax,  to  whona 
issued,  and  for  what  purpose.  On  the  first  day 
of  each  month,  such  clerk  shall  prepare  and 
transmit  to  the  secretary  of  state  a  certified  copy 
of  such  record. 

Sec.  3288.  Any  person  who  shall  act  as  agent 
or  attorney  for  any  vessel  without  having  first 
obtained  the  license  prescribed  in  this  chapter 
shall  forfeit  and  pay  to  the  state  of  Oregon  the 
sum  of  one  hundred  dollars,  to  be  recovered  by 
action  in  the  name  of  the  state  as  other  fines 
and    penalties   are   recovered. 

Sec.  3289.  Any  person  who  acts  or  professes 
to  act  as  the  agent,  representative,  ,or  business 
man  of  any  vessel  mentioned  in  section  3285  of 
this  chapter,  within  this  state,  shall  be  deemed 
the  agent  or  attorney  thereof  within  the  mean- 
ing of  this  chapter. 

Life  Insurance  Companies. 

Sec.  3290.  All  companies  having  agents  or 
solicitors  doing  business  within  the  state  as  life 
insurance  agents  or  solicitors  shall  pay  to  the 
treasurer  of  this  state  the  sum  of  one  hundred 
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^dollars  annually,  in  gold  coin  of  the  United  States 
of  America. 

Fees. 

Sec.  3291.  The  fees  of  the  state  treasurer  for 
carrying  out  such  portion  of  the  provisions  of  this 
chapter  as  shall  pertain  to  his  office  shall  be  as 
follows : 

For  keeping  such  deposits,  and  for  returning 
to  depositors  the  coupons  on  ail  bonds  deposited 
by  them,  one-eighth  of  one  per  centum  per  annum 
on  all  amounts  so  deposited  in  his  charge. 

Sec.  3292.  The  fees  of  the  secretary  of  state 
for  carrying  out  such  portions  of  this  chapter  as 
pertain  to  the  duties  of  his  office  shall  be  as  fol- 
lows: 

For  recording  each  certificate  of  deposit  and 
issuing  such  certificate  to  depositors,  twenty-five 
dollars. 

For  issuing  license  to  life  insurance  agents  or 
solicitors  annually,  ten  dollars. 

For  commission  on  the  sale  of  stamps,  as  pro- 
vided in  section  16  of  this  chapter,  five  per  centum 
of  the  amount  so  sold. 

Power  to  Acquire   Lands. 

Sec.  2988.  Any  alien  may  acquire  and  hold 
lands,  or  any  right  thereto,  or  interest  therein, 
by  purchase,  devise  or  descent,  and  he  may  con- 
vey, mortgage,  and  devise  the  same,  and  if  he 
shall  die  intestate,  the  same  shall  descend  to  his 
heirs;  and  in  all  cases  such  lands  shall  be  held 
conveyed,  mortgaged,  or  devised,  or  shall  descend 
in  like'  manner  and  with  like  effect,  as  if  such 
alien  were  a  native  citizen  of  this  state  or  of 
the  United  States;  and  any  corporation  incor- 
porated under  the  laws  of  any  other  state  in  the 
United  States,  or  of  any  foreign  country,  not 
prohibited  by  the  constitution  or  laws  of  this 
state  from  carrying  on  business  in  this  state  may 
acquire,  hold,  use  and  aispose  of,  in  the  corporate 
name,  all  real  estate  necessary  or  convenient  to 
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carry  into  effect  the  object  of  the  incorporation 
and  the  transaction  of  its  business,  and  also  any 
interest  in  real  estate  by  mortgage  or  otherwise, 
as  security  for  moneys  due  to  or  loans  made  by 
such  corporation. 

Building  and  Savings  and  Loan  Associations. 

An  act  to  regulate  the  incorporation  and  business 
Qf  building  and  land  and  savings  and  loan  as- 
sociations doing  a  general  business. 
Be  it  enacted   by   the  legislature  of  the   state 
of  Oregon: 

Sec.  16.  Every  building  and  loan  association 
or  savings  and  loan  association,  organizea  under 
the  laws  of  any  other  state,  territory  or  nation, 
shall,  before  commencing  to  do  business  in  this 
state,  file  witn  the  secretary  of  state  of  this 
state  a  duly  authenticated  copy  of  its  charter  or 
articles  of  incorporation  and  by-laws;  second, 
file  with  the  secretary  of  state  of  this  state  a 
duly  authenticated,  copy  of  a  resolution  adopted 
by  the  board  of  directory  of  such  association  ap- 
pointing an  attorney  for  such  association,  resi- 
dent in  this  state,  upon  whom  legal  process  may 
be  served  and  whose  name  and  residence  shall 
be  stated  in  said  resolutions,  and  also  an  agree- 
ment that  said  association  will  pay  every  judg- 
ment that  may  be  taken  against  it  upon  any  such 
action  within  sixty  (60)  days  after  the  final  judg- 
ment shall  have  been  entered;  third,  file  with 
the  secretary  of  state  a  certificate  of  the  author- 
ized officer  of  such  other  state,  showing  that  se- 
curities of  the  value  of  one  hundred  thousand 
($100,000)  dollars  are  on  deposit  with  such  state 
oflftcer  or  duly  incorporated  trast  company,  in 
trust  for  all  the  members  and  creditors  of  such 
building  and  loan  association;  fourth,  pay  to  the 
secretary  of  state  five  ($5)  dollars  as  fees  for 
filing  the  papers  mentioned  in  this  act.  [Laws 
of  Oregon,   1895,   p.   103.] 
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Insurance  Companies — Fees  and  Reports. 

A.n  act  to  amend  section  3580  of  chapter  I  of 
the  miscellaneous  laws  of  Oregon,  as  compiled 
and  annotated  by  W.  Lair  Hill,  and  as  amended 
by  act  approved  February  twenty-fifth,  eighteen 
hundred  and  eighty-nine. 

Be  it  enacted  by  the  legislature  of  the  state 
of  Oregon: 

Section  1.  That  section  3580  be  amended  so 
as  to  read  as  follows: 

Sec.  3580.  The  commissioner  shall  collect  for 
filing  each  power  of  attorney,  or  issuing  his  cer- 
tificate as  required  by  law,  five  dollars.  For  an 
annual  license  of  each  fire  insurance  company  to 
transact  business  throughq,ut  this  state,  fifty  dol- 
lars. For  an  annual  license  to  each  life  insur- 
ance company,  co-operative  insurance  association 
or  mutual  benefit  society  to  transact  business 
throughout  this  state,  oner  hundred  dollars.  For 
an  annual  license  to  each  life  and  accident  or 
an  accident  insurance  company  to  transact  busi- 
ness throughout  this  state,  one  hundred  dollars. 
Every  foreign  fire,  fire  and  marine,  life,  life  and 
accident,  plate  glass  and  steam  boiler  insurance 
company  now  doing  business  in  this  state  or  that 
may  hereafter  do  business  in  this  state,  shall, 
within  sixty  (60)  days  after  the  passage  of  this 
act,  and  on  or  before  renewal  or  issuing  of  a 
license,  appoint  a  resident  general  agent  on  whom 
legal  service,  if  any  necessary,  may  be  made  and 
to  whom  all  other  agents  of  the  company  in  this 
state  shall  make  report,  not  less  frequently  than 
once  a  week,  of  business  transacted;  and  said 
officer  shall,  on  or  before  the  first  day  of  March 
of  each  year,  furnish  the  insurance  commissioner 
of  this  state  a  sworn  statement  of  the  total  busi- 
ness transacted  by  such  company  within  the  state 
of  Oregon  during  tne  year  ending  December 
thirty-first  prior  thereto.  Such  statement  shall 
show  the  total  gross  premiums  received  during 
the  year,  from  which  shall  be  deducted  returned 
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premiums  and  losses  paid  in  this  state;  and  every 
such  fire,  fire  and  marine,  life,  life  and  accident, 
plate  glass  and  steam  boiler  insurance  company 
shall  within  thirty  days  from  the  date  of  such 
annual  statement  pay  to  the  insurance  commis- 
sioner a  fee  of  five  dollars  for  filing  such  state- 
ment. The  insurance  commissioner  shall  file 
such  verified  statement  and  schedule  in  his  oflice, 
and  shall  certify  the  amount  of  such  gross  prem- 
iums received,  less  premiums  returned  and  losses 
paid  in  the  state  to  the  state  treasurer.  Within 
ten  days  thereafter  such  foreign  insurance  com- 
pany shall  pay  or  cause  to  be  paid  into  the  state 
treasury  a  tax  of  two  per  cent  upon  all  such 
gross  receipts,  less  premiums  returned  and 
amount  of  losses  paid,  which  payment,  when  so 
made,  shall  be  in  lieu  of  all  taxes  upon  the  per- 
sonal property  of  such  company  and  the  shares 
of  stock  therein.  Any  insurance  company  failing 
or  refusing  to  render  such  statement  and  to  pay 
the  required  two  per  cent  tax  thereon  for  more 
than  thirty  days  after  the  time  so  specified,  shall 
be  liable  to  a  fine  of  one  hundred  dollars  for 
each  additional  day  such  statement  and  payment 
is  delayed  and  to  have  its  license  revoked.  And 
the  said  taxes  may  be  collected  by  distraint  and 
fine  recovered  by  an  action  to  be  instituted  by 
the  prosecuting  attorney,  in  the  name  of  the 
state,  in  the  county  where  the  principal  ofllce  of 
such  insurance  company  is  located;  and  such 
company  may  be  enjoined  from  doing  business  in 
this  state  until  payment  of  such  taxes  and  fine, 
should  any  be  imposed,  is  fully  made,  and  notice 
thereof  be  given  to  the  insurance  commissioner. 
Upon  payment  of  such  taxes  and  fines  or  other 
moneys  to  the  state  treasurer,  and  the  giving  of 
notice  to  the  insurance  commissioner  as  pre- 
scribed, and  on  full  compliance  in  all  other  re- 
spects with  the  laws  of  Oregon,  such  company 
may  be  permitted  by  the  insurance  commissioner 
to  resume  business;  provided,  that  all  real  prop- 
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erty,  if  any,  of  such  company  shall  be  listed, 
assessed  and  taxed  the  same  as  real  property  of 
like  character  of  individuals. 

[Laws  of  Oregon,  1895,  p.  83. J 
An  act  to  amend  sections  56  and  57  of  the  laws  of 
Oregon  as  compiled  and  annotated  by  W.  Lair 
Hill,  relating  to  service  by  publication  of  sum- 
mons, and  manner  of  commencing  civil  actions. 
Be  it  enacted  by  the  legislative  assembly  of  the 
state  of  Oregon: 

Section  1.  That  section  56  of  title  V,  chapter 
1,  of  Hill's  code  of  civil  procedure  be  amended 
to  read  as  follows: 

Sec.  56.  When  service  of  the  summons  cannot 
be  made  as  prescribed  in  the  last  preceding  sec- 
tion, and  the  defendant,  after  due  diligence,  can- 
not be  found  within  the  state,  and  when  that  fact 
appears  by  affidavit  to  the  satisfaction  of  the 
court  or  judge  thereof,  or  judge  authorized  to 
grant  the  order  herein  provided,  or  justice  of  the 
peace  in  an  action  in  a  justice's  court;  and  it 
also  appears  that  a  cause  of  action  exists  against 
the  defendant,  or  that  he  is  a  proper  party  to  an 
action  relating  to  real  property  in  this  state,  the 
court  or  judge  thereof,  or  judge  authorized  to 
grant  the  order,  or  a  justice  of  the  peace  in  an 
action  in  a  justice's  court,  shall  grant  an  order 
that  the  service  be  made  by  publication  of  a 
summons  in  either  of  the  following  cases: 

1.     When  the  defendant  is   a  foreign   corpora- 
tion  and  has   property   within  the   state,   or  the 
cause  of  action  arose  therein. 
[General  Laws  of  Oregon,  p.  5.] 


Washington— Statutes  Relating  to 
Foreign  Corporations. 

Power  to  do  Business. 

Copy  of  Charter  to  be  Filed. 

Agent  to  be  Appointed. 

What  Corporations  Are  Affected  Hereby. 

Assessor  to  Ascertain — What. 

County  Auditors  to  Report — What. 

Fees. 

Penalty. 

Assessor  Failing  to  Report — Penalty. 

Action  "Against   State   Treasurer — When. 

Jurisdiction. 

Railroads — Extension  into  State. 

Service  of  Summons  by  Publication. 

Charter  to  be  Filed  with  Secretary  of  State. 

[1  Ballinger  Codes,  Washington,  title  XXIII, 
chapter  II  of  Foreign  Corporations.] 

Power  of,  to  do  Business  in  Tiiis  State. 

Sec.  4291.  Any  corporation  incorporated  under 
the  laws  of  any  state  or  territory  in  the  United 
States,  or  of  any  foreign  country,  state,  or  col- 
ony, for  any  of  the  purposes  for  which  domestic 
corporations  are  authorized  to  be  formed  under 
the  laws  of  this  state,  shall  have  full  power  and 
is  hereby  authorized  to  sue  and  to  be  sued  in  any 
court  having  competent  jurisdiction,  to  acquire, 
purchase,  hold,  mortgage,  sell,  convey,  or  other- 
wise dispose  of,  in  the  corporate  name,  all  real 
estate  or  personal  property  necessary  or  conven- 
ient to  carry  into  effect  the  objects  and  purposes 
of  its  corporation,  and  also  any  interest  in  real 
estate,  by  mortgage  or  otherwise  do  [due]  to  or 
loans  made  by  such  foreign  corporations  within 
the   boundaries  of  this  state,  either  prior  to  or 
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after  the  passage  of  this  act,  and  generally  do 
and  perform  every  act  and  transact  every  kind 
of  business  within  this  state  in  the  same  man- 
ner and  to  the  same  extent  as  corporations  incor- 
porated and  organized  under  the  laws  of  this 
state  are  authorized  to  do  under  the  laws  of  this 
state,  by  a  compliance  with  all  the  conditions  pre- 
scribed by  the  next  two  succeeding  sections  of 
this  chapter;  provided,  however,  that  this  chap- 
ter shall  not  be  [sol  construed  as  to  allow  such 
foreign  corporation  to  transact  business  within 
the  state  on  more  favorable  conditions  than  are 
prescribed  by  law  for  a  similar  corporation  or- 
ganized under  the  laws  of  this  state;  and  pro- 
vided further,  that  no  corporation,  the  majority 
of  the  capital  stock  of  which  is  owned  by  aliens, 
other  than  those  who  in  good  faith  have  declared 
their  intention  to  become  citizens  of  the  United 
States,  shall  acquire  the  ownership  of  any  lands 
in  this  state  other  than  lands  containing  valuable 
deposits  of  minerals,  metals,  iron,  coal,  or  fire 
clay,  and  the  necessary  land  for  mills  and  ma- 
chinery to  be  used  in  the  development  thereof, 
and  the  manufacture  of  the  products  therefrom, 
except  where  acquired  under  mortgage,  or  in 
good  faith  in  the  ordinary  course  of  justice  in 
the  collection  of  debts;  provided  further,  that 
no  foreign  corporation  which  is  hereafter  organ- 
ized which  has  among  its  other  powers  the  busi- 
ness of  dealing  in  real  estate,  and  buying  and 
selling  the  same,  and  for  the  purpose  of  carrying 
on  a  real  estate  brokerage  business,  shall  be 
permitted  to  transact  such  business  of  buying 
and  selling  and  dealmg  in  real  estate,  and  car- 
rying on  a  brokerage  business  therein,  in  this 
state;  but  this  prohibition  shall  not  extend  to 
any  other  business  for  the  transaction  of  which. 
such  corporation  may  be  organized. 

Certified  Copy  of  Charter,   etc.,  to   be   Filed   and 
Recorded. 
Sec.  4292.     Such  corporation  shall  cause  to  be 
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filed  and  recorded  in  the  office  of  the  secretary 
of  state  a  certified  copy  of  its  charter,  articles 
of  incorporation,  memorandum  of  association,  or 
certificate  of  incorporation,  certified  to  by  the 
custodian  of  the  same  according  to  the  laws  of 
the  state  or  territory,  country,  or  colony,  where 
such  corporation  is  incorporated,  or  who  is  au- 
thorized to  issue  certificates  of  incorporation  ac- 
cording to  the  laws  of  such  state,  territory,  or 
foreign  country  or  colony.  The  instruments 
herein  required  to  be  filed  and  recorded  shall  be 
attested  by  the  certifying  ofiicer  under  his  hand 
and  seal  of  office,  which  attestation  shall  be 
prima  facie  proof  of  the  facts  therein  stated,  and 
of  the  genuineness  of  the  certificate.  If  such 
officer  has  no  official  seal,^nis  certificate  shall 
state  that  fact  over  his  signature,  and  thereupon 
the  secretary  of  state,  or  of  the  territory,  in  case 
of  corporations  within  the  United  States,  and 
the  consul  general,  consul,  vice  consul,  deputy 
consul,  consular  agent,  or  commercial  agent  of 
the  United  States,  at  or  nearest  to  the  place 
where  such  certificate  is  made,  in  the  case  of 
corporations  not  -within  the  United  States,  shall 
certify  under  his  hand  and  seal  of  office  to  the 
genuineness  of  the  signature  of  the  officer  making 
the  certificate,  and  to  the  fact  that  at  the  time 
of  making  such  certificate  the  person  making  the 
same  held  the  office  described  in  the  certificate. 

Appointment  of  Agent  to  be  Filed  and  Recorded. 
Sec.  4293.  Such  corporations  shall  also  con- 
stitute and  appoint  an  agent  who  shall  reside  at 
the  place  in  the  state  where  the  principal  busi- 
ness of  the  corporation  is  to  be  carried  on,  to 
be  designated  as  hereinafter  required.  Such  ap- 
pointment shall  be  in  writing,  signed  by  the 
president  or  chief  officer  of  such  corporation,  and 
shall  be  attested  by  its  corporate  seal,  and  shall 
contain  the  name  of  the  agent,  his  place  of  resi- 
dence, and  the  place  where  the  principal  business 
of  such  corporation  is  to  be  carried  on,  and  shall    ^ 
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authorize  such  agent  to  accept  service  of  process 
in  any  action  or  suit  pertaining  to  the  property, 
business,  or  transactions  of  such  corporation 
within  this  state  in  which  such  corporation  may 
be  a  party.  The  signature  of  such  president  or 
chief  officer,  attested  by  the  corporate  seal  to 
such  written  appointment,  shail  be  suflacient  proof 
of  the  appointment  of  such  agent.  Such  appoint- 
ment, when  duly  executed,  shall  be  filed  for 
record  in  the  office  of  the  secretary  of  state  by 
such  corporation,  and  shall  be  there  recorded, 
and  such  corporation  shall  have  and  keep  con- 
tinually some  resident  agent,  empowered  as 
aforesaid,  during  all  the  time  such  corporation 
shall  conduct  or  carry  on  any  business  within 
this  state,  and  service  of  any  process,  pleading, 
notice,  or  other  paper  shall  be  taken  and  held  as 
due  service  on  such  corporation.  Such  corpora- 
tion may  change  its  agent  or  its  principal  place 
of  business  from  time  to  time  by  filing  and  re- 
cording with  the  secretary  of  state  a  new  ap- 
pointment, stating  the  change  of  such  agent  or 
the  change  in  its  principal  place  of  business. 

Not  to   File  Certified   Copies  oiV*   Have  Them    Re- 
corded— When. 

Sec.  4294.  No  corporation  which  has  hereto- 
fore complied  with  the  laws  of  the  state  or  terri- 
tory of  Washington  hitherto  existing,  regarding 
foreign  corporations,  and  has  kept  a  duly  ap- 
pointed agent  witnin  the  boundaries  of  the  state 
as  heretofore  required,  shall  be  required  to  file 
for  record,  or  cause  to  be  recordea,  the  certified 
copies  required  by  this  act,  or  to  execute  or  file 
for  record,  or  cause  to  be  recorded,  a  new  ap- 
pointment of  agents  as  herein  required. 

Assessor  to    Ascertain    Names    of    Corporations, 

Agents,  etc. 

Sec.  4295.  It  shall  be  the  duty  of  each  and 
every  county  assessor  in  this  state  to  ascertain 
each   and   every   year,  at  the   time  of    the    tax 
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assessment  of  his  county,  the  name  of  every  for- 
eign corporation  doing  business  by  agent  or  other- 
wise within  his  county,  the  nature  of  such  busi- 
ness, and  the  name  of  the  agent  of  each  of  such 
corporations,  if  any  there  be,  together  with  such 
agent's  place  of  address,  and  shall,  within  ten 
days  from  and  after  the  compilation  of  such 
assessment,  make  out  and  deliver  to  the  county 
auditor  of  his  county  a  full  and  complete  list 
of  the  names  of  such  corporations  doing  business 
in  his  county,  together  with  the  nature  of  the 
business  so  carried  on  by  each  of  such  corpora- 
tions, and  the  name  of  the  resment  agent  of 
each  of  such  corporations,  if  any  there  be,  and 
the  place  of  residence  of  each  of  such  agents. 

County    Auditors   to    Report    Names   of    Corpora- 
tions, Agents,  etc. 

Sec.  4296.  It  shall  be  the  duty  of  each  and 
every  county  auditor  in  this  state  to  make  out 
and  transmit  to  the  secretary  of  state,  within 
thirty  days  after  the  receipt  by  him  from  such 
county  assessor  of  the  lists  provided  in  the  last 
preceding  section,  a  full,  true,  and  concise  state- 
ment of  the  names  of  such  corporations,  their 
place  of  business,  the  nature  of  business  con- 
ducted by  such  corporations,  and  the  name  of 
each  and  every  agent  of  each  of  such  corpora- 
tions, if  any  there  be,  and  the  places  of  residence 
of  such  agents. 

Fees  Allowed  for  Recording. 

Sec.  4297.  The  fees  for  recording,  under  the 
provisions  of  this  act,  shall  be  the  same  as  are 
allowed  by  law  to  the  secretary  of  state  for  certi- 
fied copies  of  papers  on  file  in  his  office. 

Agent    Is    Guilty   of     Misdemeanor,    When — How 

Punished. 

Sec.  4298.  Any  agent  of  any  foreign  corpora- 
tion, conducting  or  carrying  on  business  within 
the  limits  of  this  state,  for  and  in  the  name  of 
such  corporation,  contrary  to  any  of  the  provl' 
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sions  of  this  chapter,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof  shall 
be  punished  by  a  fine  not  exceeding  two  hundred 
dollars,  or  by  imprisonment  in  the  county  jail 
for  a  term  not  exceeding  three  months,  or  by 
both  such  fine  and  imprisonment. 

Assessor   is  Guilty  of  Misdemeanor,  When — How 

Punished. 

Sec.  4299.  Any  county  assessor  failing  to  make 
out  and  deliver  to  the  county  auditor  of  his 
county  a  list  within  the  time  and  in  the  manner 
provided  in  section  4295,  and  any  county  auditor 
failing  to  make  out  and  transmit  to  the  secretary 
of  state  a  statement,  within  the  time  and  in  the 
manner  provided  m  section  4296,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  punished  by  a  fine  not  exceeding 
three  hundred  dollars. 

Action   Authorized  Against  State  Treasurer. 

Sec.  4300.  Whenever  any  insurance  company 
of  another  state,  which  has  deposited  with  the 
treasurer  of  this  state  any  securities  or  other 
assets  to  be  held  in  trust  for  the  policy  holders 
of  such  company,  becomes  insolvent,  any  one 
or  more  of  such  policy  holders  may  bring  an 
action  in  the  superior  court  of  Thurston  county 
against  the  state  treasurer  for  the  administra- 
tion of  the  trust  and  distribution  of  the  securi- 
ties and  assets  for  the  benefit  of  the  beneficiaries. 

Jurisdiction,  etc. 

Sec.  4301.  Such  court  in  such  cases  shall  have 
all  the  powers  and  jurisdiction  of  a  court  of 
equity;  provided,  that  said  trust  shall  be  admin- 
istered and  said  securities  and  assets  distributed 
by  the  state  treasurer  under  the  direction  of  said 
court. 

Extension    of    Railroad    into    State — Preliminaries 

Required. 

Sec.  4305.  Any  railroad  corporation  chartered 
by  or  organized  under  the  laws  of    the    United 
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States,  or  of  any  state  or  territory  whose  con- 
structed railroad  shall  reach  or  intersect  the 
boundary  line  ^f  this  state  at  any  point,  may 
extent  its  railroad  into  this  state  from  any  such 
point  or  poiirts  to  any  place  or  places  within  the 
state,  and  may  build  branches  irom  any  point 
on  such  extension.  Before  making  such  exten- 
sion or  building  any  such  branch  road,  such  cor- 
poration shall,  by  resolution  of  its  directors  or 
trustees,  to  be  entered  in  the  record  of  its  pro- 
ceedings, designate  the  route  of  such  proposed 
extension  or  branch  by  indicating  the  place  from 
and  to  which  such  extension  or  branch  is  to  b( 
constructed,  and  the  estimated  length  of  such  ex- 
tension or  branch,  and  the  name  of  each  county 
in  this  state  through  or  into  which  it  is  con- 
structed, or  intended  to  be  constructed,  and  file 
a  copy  of  such  record,  certified  by  the  president 
and  secretary,  in  the  office  of  the  secretary  of 
state,  who  shall  indorse  thereon  the  date  of  filing 
thereof,  and  record  the  same.  Thereupon  such 
corporation  shall  have  the  rights  and  privileges 
to  make  such  extension  or  build  such  branch, 
and  receive  such  aid  thereto,  as  it  would  have 
had  had  it  been  authorized  so  to  do  by  articles 
of  incorporation  duly  filed  in  accordance  with 
the  laws  of  this  state. 

Service  of  Summons  by  Publication. 

Sec.  4877.  When  the  defendant  cannot  be 
found  within  the  state,  (of  which  the  return  of 
the  sheriff  of  the  county  in  which  the  action  is 
brought,  that  the  defendant  can  not  be  found  in 
the  county,  is  prima  facie  evidence),  and  upon 
the  filing  of  an  aflldavit  of  the  plaintiff,  his  agent 
or  attorney,  with  the  clerk  of  the  court,  stating 
that  he  believes  tnat  the  defendant  is  not  a  resi- 
dent of  the  state,  or  can  not  be  found  therein, 
and  that  he  has  deposited  a  copy  of  the*  summons 
and  complaint  in  the  postoffice,  directed  to  the  de- 
fendant at  his  place  of  residence,  unless  it  is 
stated  in  the  affidavit  that  such  residence  is  not 
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known  to  the  affiant,  and  stating  the  existence  of 
one  of  the  cases  hereinafter  specified,  the  service 
may  be  made  by  publication  of  the  summons,  by 
the  plaintiff  or  his  attorney  in  either  of  the  fol- 
lowing cases:  • 

1.  When  the  defendant  is  a  foreign  corpora- 
tion, and  has  property  within  the  state.     ♦  *  *  * 

Foreign    Corporations    iVIust     File    Articles     with 

Secretary  ef  State. 
Act  March  13,  1899,  Stat.  1899,  p.  100. 

1.  Any  foreign  corporation  doing  business  in 
this  state  which  shall  fail  to  comply  with  the 
provisions  of  sections  1525  and  1526  of  1  Hill's 
Annotated  Statutes  and  Codes  of  Washington, 
shall  be  subject  to  a  penalty  of  two  hundred  and 
fifty  dollars  to  be  recovered  in  a  civil  action 
to  be  instituted  by  the  attorney  general  in  the 
name  of  the  state  of  Washington,  upon  his  being 
furnished  with  a  sworn  statement  of  facts  sufl9- 
cient  to  justify  such  action. 

2.  All  penalties  so  recovered  shall  be  paid  into 
the  general  fund  of  the  state  treasury. 


INDKX. 
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"[Statute]"  refers  to  text  of  statute  In  Part  II 

Account,  officers  and  agents  can  be  compelled  to, 

305. 
Actions,  against  corporations,  place  of  suit  [statute], 
373. 

by  corporations  [statute],  372. 

by  or  against  corporations,  parties,  48. 

by  or  against  corporations,  pleadings,  49. 

by  or  against  corporations,  practice  and  pro- 
cedure [statute],  54,  373. 
Actions  on  Behalf  of  Corporation,   basis  of  the 
right  to  bring,  245,  246. 

defenses,  247. 

extent  oi  the  right  to  bring,  247. 

for  what  may  be  brought,  246. 

form  of  bill,  251. 

parties,  250. 

pleading,  249,  251. 

prerequisites,  248. 

proceeds  of,  a  trust  fund,  248. 

remedy  in  equity,  246. 

who  can  bring,  245. 
Amendment  of  Charter^  see  Charter. 
Agency,  how  created,  300. 

Agents,  admissions,  when  binding  on  corporation, 
303. 

authority,  extent  of,  301. 

authority  of,  how  conferred,  301. 

corporation    estopped    to  deny    authority    of, 
when,  303. 

how  appointed,   299.  J 


652  CORFORATIOKS. 

Agents,  liabilities,  305. 

notice  to,  when  notice  to  corporation,  304. 
penal  liabilities  of,  307. 

power  to  bind  corporation,  300. 

special  authority,  how  conferred,  301. 
unauthorized  acts,  effect  of,  303. 

when  corporation  cannot  deny  authority,  136. 
see  unauthorized  acts. 
Alaska,  statutes  relating  to  foreign  corporations, 

599. 
Arizona,  statutes  relating  to  foreign  corporations 

in,  607. 
Articles  of  Incorporation,  66. 

[statute],  375. 

amendment  of  [statute],  380. 

as  evidence  [statute],  70,  380. 

declarations  in,  binding  on  corporation,  182. 

defective  [statute],  381. 

defects  not  cured  by  amendment,  74. 

effect  of,  as  evidence,  316. 

requisites,  66. 

substantial  compliance  necessary,  68. 

what  to  contain  [statute],  376. 
Assessments,  action  for,  burden  of  proof,  226. 

alternative  actions  to  collect,  226. 

amount  of  [statute],  410. 

cede  method  of  levy  exclusive,  219. 

collection  by  personal  action,  226. 

collection  by  personal  action  [statute],  416. 

conditions  precedent  to  levy,  217. 

defective  levy  [statute],  415. 

defenses  to,  216. 

delinquent,  how  enforced,  220. 

distinguished  from  calls,  215. 

distinguishing    features    of  California  law   re- 
specting, 227. 

for  what  levied,  218. 

fully  paid  stock  liable  for,  218. 
i  election  to  collect  by  personal  action,  when  to 

■  be  made,  226. 

illegal  levy,  effect  of,  98. 

irregular,  action  to  set  aside,  225. 
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Assessments,  lien  of  corporation  for,  226. 

method  of  levy,  219. 

method  of  levy  [statute],  411. 

notice  of,  how  served,  219. 

not  invafidated  by  failure  to  publish  notice,  224. 

power  to  levy,  statutory,  215. 

proof  of  levy  [statute],  415. 

right  of  directors  to  levy,  217. 

right  to  levy  [statute],  410. 

void,  action  to  set  aside,  225. 

see  delinquent  sale. 
Attomsy-Qeneral,  to  examine  corporations  [stat- 
ute], 385. 

to  examine  corporations,  when,  84. 
Attributes  of  Corporations,  39. 

[statute],  369. 
Banking  Corporations,  can  elect  to  have  a  capital 
stock  [statute],  443. 

stock  book  to  be  open  [statute],  451. 

to  be  created  by  general  laws  [statute],  442. 

unclaimed  deposits  [statute],  444,  450. 

see  national  hanks;  savings  banks. 
Benevolent  Associations,  articles  of  incorporation 
[statute],  453. 

books  and  reports  [statute],  455. 

directors,  election  and  removal  of  [statute],  455. 

how  created  [statute],  452. 

not  subject  to  insurance  laws  [statute],  452. 

powers  of  directors  [statute],  455. 

powers  to  alienate  real  property  [statute],  454. 

power  to  hold  property  [statute],  453. 

rights  of  members  [statute],  455. 
Bicycle  Paths,  franchise  for  [statute],  577. 
Board  of  Directors^  see  Directors . 
Bonded  Indebtedness,  increase  or  decrease  of  [stat- 
ute], 403. 
Bonds,  cannot  be  issued  as  collateral  security  for 
pre-existing,  debts,  190. 

consent  of  holders  of  two-thirds  of  the  stock 
required,  121. 

for  what  issued,  119. 

for  what  issued  [statute] ,  396. 
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Bonds,  how  created  or  increased,  120. 

issue  of,  how  effected  since  statute  of  1893,  120. 

mode  of  issue,  120. 
Books  and  Records,  as  evidence,  315. 

effect  of  entries  in,  as  notice,  316, 

exhibiting  false  to  state  examiners,  a  crime,  317. 

governors  may  order  examination  of ,  317. 

legislature  may  examine,  317. 

legislature  may  examine  [statute],  43'{. 

open  for  inspection  [statute],  433. 

penalties  for,  wrongful  use  of,  316. 

what  must  be  kept,  311. 

what  must  be  kept  [statute],  432. 

wrongful  refusal  to  allow  inspection,  effect  of,  97. 
Bridge,  Wharf,  Chute,  Pier  and  Ferry  Corpora- 
tions [statute],  456. 

annual  reports  [statute],  457. 

tolls,  power  to  take  [statute],  456. 
Building   and   Loan   Associations.     See    Mutual 

Building  and  Loan  Associations. 
By-laws,  binding  on  stockholders,  173. 

book  of,  what  to  contain,  285,  313. 

breach  of  can  be  waived,  how,  284. 

certain  construed,  289. 

effect   of    when    no    '*Book    of    By-laws*'     is 
kept,  286. 

how  adopted,  284. 

how  adopted  [statute],  427. 

how  altered  or  repealed,  285. 

may  provide  for  expulsion  of  members,  when, 
174. 

may  regulate  transfer  of  shares,  208. 

must  not  be  oppressive,  284. 

nature  of,  283. 

of  corporations  not  for  profit,  what  may  con- 
tain, 288. 

subject  matter  of,  286,  289. 

subject  matter  of  [statute],  428. 

who  bound  by,  283. 
Calls,  directors  have  sole  discretion  as  to  necessity 
or  propriety  of,  187. 

distinguished  from  assessments,  187. 
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Calls,  dietinguishing  features   of  California  law  re- 
specting, 227. 
when  purchasers  of  stock  liable  for,  186. 

who  liable  for,  184. 
Canal  Companies,  are  common  carriers  [statute], 

409. 

obstructing  highways  [statute],  469. 

officers  not  to  be  adversely  interested  [statute], 
470. 
Capital  Stock,  attempts  to  withdraw,  void,  256. 

increase  or  decrease  of  [statute],  403. 

meaning  of  phrase,   in  inhibition  against  alien- 
ating property,  142. 

phrase  defined,  163. 

phrase  has  two  meanings,  164. 

see  property:  see  stock. 
Cause  for  forfeiture  not  per  se  forfeiture,  100. 
Cemetery  Association,  bonds  [statute],  471. 

conveyances  [statute],  471. 

elections  of  directors  [statute],  475. 

plat-owners,  rights  of  [statute],  474. 

power  to  acquire  personalty  [statute],  472. 

power  to  hold  real  property  [statute],  472. 

power  to  sell  real  property  [statute],  473. 

power  to  take  in  trust  [statute],  472. 

title  to  plats  [statute],  474. 
Certificates,  duplicate,  right  to  demand  [statute], 

406. 
Certificate  of  Stock,  cause  for  refusal  to  i^sue,  195. 

effect  of  cancellation,  194. 

effect  of  refusal  to  issue,  194. 

equitable  owner  entitled  to  demand,  195. 

evidence  not  substance,  192. 

nature  of,  167,  168, 192. 

non -issuance    does     not^    affect     stockholder's 
rights,  193. 

not  fully  paid,  what  to  contain,  194. 

not  negotiable  instrument,  192,  206. 

possession  of  not  evidence  of  title,  except,  193. 

possession  of  not  possession  of  the  stock,  194. 

rights  of  finder,  192. 
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Oertificate  of  Stock,  right  to  demand,  194. 

purchaser  from  thief  gets  no  title,  207. 

rights  of  transferee,  195. 

right  to  demand  [statute],  405. 
Chambers  of  Commerce,  assessments  [statute],  478. 

by-laws  [statute],  478. 

directors,  powers  of  [statute',  478. 

how  created  [statute],  476. 

members  at  large  [statute],  477. 

power  to  hold  or  alienate  property  [statute],  477. 

reorganization  [statute],  477. 

stockholders  [statute]»477. 
Change  of  Name,  41.  - 

Change  of  Trial,  see  place  of  trial. 
Charter,  acceptance  not  necessary,  67. 

a  contract,  75,  77. 

a  contract  between  shareholder  and  corpora- 
tion, 173. 

alteration,  method  of,  79. 

alteration  of,  75. 

alteration,  to  be  by  general  laws,  79. 

certain  ones  repealed,  84. 

effect  of  reservation  of  right  to  amend,  78. 

how  amended  [statute],  383. 

power  of  legislature  to  amend  or  repeal,  76. 

power  of  legislature  to  amend,  etc.  [statute], 
383. 

see  creation;  see  franchise. 
Chattel  Mortgage,  shares  cannot  be  subject  of,  198. 
Chinese,  act  forbidding  corporations    to    employ 

unconstitutional,  77. 

corporation  not  to  employ  [statute],  396. 
Citizenship,  47. 
Classification  of  Corporations,  test,  35. 

[statute]  367. 
Classification  of  Shares,  172. 
Codes,     no  effect  on  pre-existiDg  corporations,  82. 

[statute],  384. 
Colleges,  articles  of  incorporation  [statute],  480. 

consolidation  of  [statute],  480. 

power  to  alienate  property  [statute],  482. 

power  to  take  by  will  [statute],  482. 
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Colleges,  trustees,  election  of  [statute],  482. 

trustees,  powers  of  [statute],  482.     ' 
Common  Law  Corporations,  33. 
Co-operative   Business    Corporations,  articles  of 
association  [statute],  486. 

by-laws  [statute]  485,  490. 

consolidation  [statute]  487. 

dissolution,  voluntary  [statute],  488. 

due  incorporation  [statute],  487. 

members  [statute],  489. 

member*8  rights  may  be  attached  [statute],  489. 

powers,  [statute],  485. 

purpose  may  be  changed,  [statute],  487. 

voting,  [statute],  490. 

what  may  be  formed,  [statute],  486. 
Consolidation,  articles  of  as  evidence,  71,  88. 

articles  of,  where  to  be  filed,  97. 

effect  of,  88. 

formal  requisites  of,  88. 

meaning  of,  86. 

nK>de  prescribed  exclusive,  87. 

not  to  prejudice  creditors,  88." 

what  corporations  have  power  of,  86. 
Contempt,  corporation  can  be  fined  for,  148. 
Contracts,  how  ratified,  [statute],  896. 

implied,  corporation  liable  on,  when,  116 

interpretation  of,  115. 

pleading  and  proof,  125. 

presumption  of  validity,  114. 

See  charter;  see  power  to  contract;  see  seal. 
Contribution,  between  transferor  and  transferee  of 

shares,  when,  214. 
Conversion,   will  not  lie  for  refusal  to  issue  certifi- 
cate of  stock,  195. 
Corporate  existence,    *  ffect  of  expiration  of  term, 

107. 
Corporate  franchise,  effect  of  misuser,  98. 

effect  of  non-user,  99. 
Corporate  meetings,  by-laws  may  regulate,  234. 

how  called,  234. 

how  called,  [statute],  418. 

justice  of  the  peace  may  call,  when,  236. 
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Oorporate  meetings,  may  adjourn,  236. 

necessity  of,  233. 
necessity  of,  [statute!,  417. 

notice  may  be  waived,  [statute],  419. 

notice  of,  if  mailed,  presumed  to  have  been  re- 
ceived, 234. 

notice  of,  what  is,  234. 

notice  to  be  given,  234.  ^ 

place,  [statute],  419. 

person  entitled  to  vote  at,  236. 

quorum  necessary,  236. 

right  to  vote  at,  [statute],  418. 

waiver  of  notice,  by  unaniaaous  consent.  235. 

where  held,  235. 
Corporation,  as  stockholders  in  other  corporations, 
presumption,  117.. 

classification  of,  34. 

definition  of,  33. 

for  what  purposes  may  be  formed,  35. 

kinds  of,  36. 

nature  of,  33. 

protected  by  14th  amend.  U.  S.  Cons.  78. 

who  may  form,  65. 

who  may  form,  [statute],  375. 

action  on  behalf  oft  see  action. 
Corporations,  sole,  37. 

[statute],  368. 
County  fire  insurance  companies,  an  act  to  create, 

[statute],  539. 
Creation  of  corporations,  59. 

[statute],  375. 

by  general  law,  59. 

formal  requisites,  65. 

formal  requisites  of,  [statute],  375 

no  state  aid,  64. 

no  state  aid,  [statute],  375. 

special  acts  void,  60-62. 

special  acts  void,  [statute],  375. 

when  complete,  67. 

see  articles  of  incorporation. 
Creditors,   action   to  sequestrate  unpaid  subscrip- 
tions, defenses,  321. 
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Creditors,  action  to  sequestrate  unpaid  subscrip- 
tions, division  of  proceeds  of,  322. 

action  to  sequestrate  unpaid  subscriptions,  na- 
ture of,  320. 

action  to  sequestrate  unpaid  subscriptions,  par- 
ties, 321. 

action  to  sequestrate  unpaid  subscriptions,  pre- 
requisites, 321. 

action  to  sequestrate  unpaid  subscriptions,  sev- 
eral not  joint,  321. 

action  to  sequestrate  unpaid  subscriptions,  who 
can  intervene,  320. 

collateral  agreements  not  binding  on,  except, 
324. 

effect  of  transfer  of  stock  in  fraud  of,  324. 

non-stockholding  preferred,  when,  172. 

not  deprived  of  rights  because  also  stockhold- 
ers, 173,  326. 

rights   against    corporation    and  stockholders 
when  both  insolvent,  325. 

rights  against  directors  for  breach  of  trust,  327. 

right  of  action  against  stockholders  for  unpaid 
subscriptions,  328. 

rights  in  general,  319. 

right  to  demand  receiver;  see  receivers. 

right  to  have  receivers  appointed,  after  disso- 
lution, 105. 

stockholders  cannot  prefer,  325. 

stockholding,  postponed  to  non-stockholding, 
when,  326. 

stock-holding,  rights  of,  325. 

transfer  of  stock  in  fraud  of,  what  is,  324. 

unpaid  subscriptions  a  fund  for,  319. 

unpaid  subscriptions  a  fund  for,  [statute],  434. 

see  stockholders^  statutory  liabilities. 

see  unpaid  subscriptions. 
Grimes,  corporations  can  commit,  what,  [statute], 
399. 

corporations,  how  indicted  for,  [statute],  399. 

corporate  liability'  for  what,  148. 
Criminal  procedure,  [statute],  400. 
Cruelty,  societies  for  prevention   of,  [statute],  581. 
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Death,  effect  on  ownership  of  stock,  200. 

Debts,in  excess  of  charter  limit,  not  void,  118,  256. 

limit,  effect  of  exceeding,  96,  255,  256. 
De  facto  corporations,   72, 

due  incorporation  of  not  to  be  inquired  into, 
except,  350. 

how  created,  349. 

how  created,  [statute],  437. 

powers  and  liabilities  of,  351. 

what  constitutes,  351. 
De  facto  directors,    corporation  bound  by  acts  of, 
when,  297. 

powers  of,  297. 

title  to  office  cannot  be  litigated  collaterally ,  297. 

who  are,  296. 
Definition,  33. 

(statute),  367. 
Delinquent  Sale,  action  to  be  set  aside,  when   may 
be  brouffht,  224. 

corporation  may  bid  in,  [statute],  414. 

corporation  may  bid  in,  when,  223. 

costs  of  redemption,  222. 

date  of  may   be  changed,  except,  223. 

effect  of  errors  in  proceedings  for,  224. 

how  conducted,  222. 

mode  of,  220. 

publication  of  notice,  how  proved,  223. 

publication  of  notice  necessary,  221. 

published  notice  of  must  contain,  221. 

[statute],  412. 

terms  of  redemption,  225. 

time  in  which  to  redeem,  225. 

to  corporation,  effect  of,  223. 
Directors,  acts  for  their  own  benefit,  voidable,  not 
void,  265. 

acts  in  which  they  have  an  adverse  interest, 
corporation  can  avoid,  267. 

board  of,  acts  through  a  quorum,  124. 

board  of,  can  act  through  agents,  124,  254. 

board  of,  no  corporate  acts  valid   without  con- 
sent of,  124. 

bona  fide  actions  conclusive  on  courts,  264. 
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I>irector8,  breach  of  trust  by,  will  be  restrained,  260. 
can  make  loans  to  the  corporation,  266. 
cannot  prefer  themselves  as  creditors,  328« 
contesting  election  of,  [statute],  430. 
contracts  to  relieve  from  constitutional  liabil- 

^  ities,  void,  269. 
contracts  to  resign-  not  enforcible,  296. 
control  over  business  affairs  of  corporation,  253. 
courts  will  not  interfere  with,  except,  253. 
criminal  and  civil  liability  for  declaring  dividends 

except  from  surplus  profits,  230. 
dealings  of  individuals,  with  a  majority  of  the 

board,  266. 
dealings  with  other  agents  of  the  corporation, 
.       264. 
dealings  with  themselves,  corporation  can  ratify, 

266. 
effect  of  breach  of  trust,  263. 
effect  of  dealings  with  themselves  as  agents  of 

the  corporation,  267. 
election  of,  290. 
election  of,  method,  291. 
election  of,  [statute]  429. 
estoppel  of,  as  against  the  corporation,  264. 
fiduciary  liabilities  of,  259. 
fiduciary  liabilities  of  [statute],  422. 
grant  of  power  to  the  board  of,  253. 
having  interest  adverse  to  corporation,  cannot 

vote  when,  265. 
how  removed,  [statute],  430. 
liability  of,  for  violation  of  statutory  restrictions, 

255. 
liability  for  false  reports,  [statutes],  424. 
lia|;>ility  for  monev  misappropriated,  [statute], 

423. 
liability   for  property  wrongfully  diverted,  [stat- 
ute], 424. 
liable  for  torts,  when,  147. 
liabilities,  those  of  a  trustee,  260. 
liability  to  account,  263. 
must  be  stockholders,  292. 
notice  to,  notice  to  the  corporation,  when,  259. 
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Directors,  not  ousted  by  ceasing  to  be  stockholders , 

296. 
not  to  have  interest  adverse  to  the  corporation, 

262. 
not  to  make  a  profit   by   virtue  of  their  office, 

261. 
number  of,  292. 
penal  liabilities  Of,  307. 
penalty  for  embezzlement,  when,  274. 
penalty  for  exceeding  debt  limit,  119. 
penalty  for  exceeding  the  charter  debt  limit,  272. 
penalty  for  false  prospectus,  274. 
penalty  for  false  records  and  reports,  273. 
penalty  for  money  misappropriated,  268. 
penalty  for  property  wrongfully  diverted,  271. 
penalty  for  refusing  to  allow  inspection  of  books, 

275. 
personal  liability  of  for  exceeding  debt  limit,  255. 
powers  of  board,  [statute],  421. 
powers  of  individual,  258. 
power  of  individual  to  bind  corporation,  264. 
power  of  minority,  124. 
power  over  corporate  business,  143. 
powers    to  be  exercised  by  organized    board, 

[statute],  426. 
powers  to  stockholders  to  remove  whole  board, 

296. 
power  to  wind  up,  at  dissolution  of  corporation, 

159. 
powers  vested  in  board  of,  253. 
removal  of,  294. 

restrictions  on  power  of  board,  [statute],  422. 
salaries  of,  310. 

statutory  liabilities,  nature  of,  275. 
statutory  penalties,  269. 
statutory  penalties,  how  enforced,  271. 
statutory  penalties,  what  directors  liable,  [stat- 
ute], 425. 
statutory  restrictions  on  power  of,  255. 
to  exercise  the  highest  good  faith,  261. 
two  corporations  having  common,  effect  of,  268. 
unlawful  acts  will  be  restrained,  254. 
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Directors,  vacancy  in  board  of,  how  filled,  281. 

vacancy  in  board  of,  immaterial  when,  281. 

who  liable  for  statutory  penalties,  275-276. 

see  de  facto  directors,  see  elections,  see  meetings, 
I>i8positi6ii  of  Property,   preference  to  non-stock- 
holding creditors,  when,  107. 

see  dissolution, 
I>issolution,  appointment  of  receivers  after,  when, 
105. 

as  a  step  in  consolidation,  86. 

cause  for  forfeiture   not  forfeiture,  95. 

causes  forfeiture,  [statute],  388. 

defenses,  [statute],  389. 

disposition  of  property,  106. 

effect  of  entry  of  decree  of,  104. 

form  of  judgment,  [statute],  389. 

in  general,  91. 

involuntary;  action  for,  96. 

involuntary;  causes  of  forfeiture,  96,  97. 

involuntary;  method,  95. 

involuntary;  mode  exclusive,  95. 

involuntary;  [statute],  388, 

legislative  power  to  compel,  91. 

method  of  [statute],  387. 

mode  prescribed  exclusive,  92. 

not  effected  by  certain  acts,  92. 

the  right  to  wind  up,  105. 

voluntary;  how  accomplished,  93. 

voluntary ;  mode  exclusive,  94. 

voluntary  [statute],  387. 

voluntary ;  who  can  object,  94. 

see  receivers. 
Dividends,  directors'  discretion  as  to  declaring,  231. 

except  from  surplus  profits,  void,  256. 

from  what  made,  228,  229. 

from  what  made  [statute],  416. 

how  apportioned,  231. 

nature  of,  230. 

penalties  for  declaring  when  not  earned,  229. 

persons  entitled  to,  230. 

stock  dividends  legal,  229. 

rights  to,  may  be  reserved,  how,  230.  ^ 

unissued  stock  not  to  share  in,  232.  ^P 
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Due  Incorporation,  collatoral  attacks  [statute],  382. 

estoppel  to  deny,  352. 

meaning  of,  73. 

who  estopped  to  deny,  353. 
Elections,  contest  of,  292. 

cumulative  voting  at,  when,  244. 

how  contested  [statute],  430. 

justice  of  the  peace  may  call,  when,  291. 

may  be  postponed  [statute],  419. 

nature  of  action  to  set  aside,  293. 

stockholders  may  call,  292. 

to  be  by  ballot,  291. 

what  may  be  contested,  294. 

when  to  be  held,  291. 

when  void  or  voidable,  293. 
Elevated  Riailroads,  [statute],  555. 
Eminent  Domain,  right  of,  not  to  be  abridged,  65. 
"Ensign"  Act,  61. 
Estoppel,  application  to  corporations,  129. 

eases  illustrating,  132,  133,  134. 

code  definition  faulty,  136. 

doctrine  defined,  126. 

failure  to  distinguish  from  ratification,  126. 

nature  of,  129. 

test  of,  129. 

to  deny  due  incorporation,  352. 

nee  shares. 
Evidence,    see    articles  of  incorporation  ^    hooks    and 

records^  consolidation. 
Examination  of  Corporations,  [statute],  385. 

nature  of  proceeding,  85. 

penalty  for  deceiving  examiners,  85. 

who  may  make,  84. 
Executor,  corporations  can  act  as  [statute],  393. 
Expiration  of  Term  of  Existence,  elTect  of,  107. 
Extention,  89. 

[statute],  385. 

extent  of  legislative  power,  90. 

how  accomplished,  89. 
Failure  to  Commence  Business,  effect  of,  99. 
Fees  for  Incorporation,  [statute],  377. 
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Fictitious  person,  signing  name  of  a  crime,  wlien, 

184. 
issue  of  stocky  see  shares. 
Fidelity  and  Casualty  Companies,   by-laws  [stat- 
ute!, 538. 
capital  stock  required  [statute],  535. 
declaration  of  amount  of  capital  [statute],    537. 
directors  [statute],  538. 
elections  [statute],  538. 
guarantee  fund  [statute],  536,  537. 
Fire  and  Marine  Ins.  Companies,    capital   stock 

required  [statute],  517. 
certificate  required- [statute],  519. 
dividends  [statute],  519. 
paid-up  capital  stock  [statute],  519. 
powers  [statute],  517. 
single  risk  [statute],  517. 
Foreign  Corporations,  actions  by  [statute],  439. 
are  **doing  business"  in  California,   when,  357. 
building  and  loan  associations,  467. 
certain  acts  relating-  to,  357. 
copy  of  charter  to  be  filed  [statute],  437. 
doing    business    in     California — stockholders' 

statutory  liability,  341. 
how  served  with  process,  361. 
insurance,    agent's  power    of  attorney  to    be 

filed  [statute],  516. 
insurance,  copy  of  charter  to  be  filed   [statute], 

516. 
insurance,  bond  from  agent  of  [statute],  515. 
insurance,       must     designate     resident-agent 

[statute],  512. 
insurance,  mutual  on  assessment  plan  [statute], 

532. 
insurance,  regulation  of  [statute],  512. 
insurance,  retaliatory  provisions  [statute],  514, 

523. 
jurisdiction  over,  in  actions  against,  361 . 
laws  relating  to  may  be  altered,  356. 
legislative  control  over,  354. 
must  designate  a  resident-agent,  359. 
obtaining  jurisdiction  over  [statute],  439. 
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Eoreig^n  Oorporations,  officer's  liabilities,  356. 

owning    property,    failure  to  file    articles    in 
county  of,  362. 

penal  liability  of  directors,  when,  277. 

penalty  for  failure  to  designate  resident-agent, 
362. 

place  of  suit,  361. 

railroad,  powers  in  California  [statute],  570. 

railroad,  power  to  buy  or  lease  [statute I,  560. 

regulation  of  [statute],  437. 

residence^  44,  361. 

resident -agent  to  be  designated  [statute],  439. 

restrictions  on,  355. 

right  to  do  business  in  California,  354. 

right  to  do  business  [statute],  437. 

right  to   plead    statutes    of     limitation,    863, 
[statute],  440. 

right  to  sue,  360. 

statutes  regulating,  359. 

stockholder's  liability,  356. 

stockholder's  statutory  liability,  358,  [statute], 
436. 

summons,  how  served  on,  361. 

summons,  how  served  on  [statute],  373. 
Forfeiture  of  Charter,  see  dissolution. 
Formative    Stock,    liability  of  subscriber  to,    for 

calls,  184. 

subscription  to,  179. 
FranchiBes,  33. 

alienation  of  restrictions  on,  145. 

are  property,  143. 

cause  for  forfeiture  not  forfeiture^  95. 

certain  ones  repealed,  84. 

corporate,  distinguished  from  other,  143. 

corporate,  effect  of  grant  of,  143. 

corporate,  who  owns,  143. 

execution  may  be  levied  on,  144. 

execution  may  be  levied  on  [statute],  398. 

franchi&e  for  bicycle  paths  [statute],  577. 

legislature  not  to  remit  forfeiture,  99. 

misuser,  effect  of,  98, 
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Franchises,  non-user  a  cause  of  forfeiture,  97. 

not  to  be  granted  by  special  law,  145. 

not  to  be  granted  by  special  law   [statute',  399. 

power  of  corporations  to  take  by  assignment,  145. 

power  to  acquire,  145. 

power  to  alienate,  108 

power  to  alienate  [statute],  397. 

presumed  non-exclusive,  84. 
-  taxation  of,  109. 

taxation  of  [statute],  390. 

voluntarily  alienable,  when,  144» 

see  creation. 
Qas  and  Electric  Corporations,  agents  can  entei 

premises  [statute],  494. 

to  supply  all  applicants,  except  [statute],  493. 

regulation  [statute],  493. 

right  to  thut  off  supply  [statute],  494. 
Ouarantee,  when  corporations  cannot,  149. 
Homestead  Corporations,  annual  reports   [statute], 

498. 

by-laws  [statute],  498. 

definition  [statute],  495. 

delinquent  premiums  [statute],  496. 

delinquent  shares  [statute],  497. 

disposition  of  property  at  dissolution    [statute], 
495. 

married  women  as  members  [statute],  497. 

minors  as  members  [statute],  497. 

power  to  borrow  [statute],  496. 

speculation  in  lands  prohibited  [statute],  497. 
Implied  Ratification,  see  ratification. 
Incorporation,  a  franciiise,  33. 

articles,  66. 

certificate  to  be  issued,  when,  67,  69. 

collateral  attacks,  72. 

collateral  attacks  [statute],  382. 

collateral  attacks,  effect  of,  74. 

defective,  71. 

defective  [statute],  381. 

defective,  effect  of,  69,  98. 

essentials  of,  68. 

estoppel  to  deny,  73. 
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Incorporation,  proof  of,  70. 

proof  of  [statute],  379. 
.  substantial  compliance,  what  is,  69. 

test  of,  56. 
Injunction  [statute],  400. 
Insolvency,  effect  on  corporations  of  adjudication 

of,  103,  104. 
Insolvency  Act,  applies  to  corporations,  103. 
Insurance  Oonunissioner,  can  subpoena   witnesses, 

[statute],   503. 

visitorial  power  [statute],  502. 
Insurance  Corporations,   annual  reports   [statute] 

511. 

capital  stock,  how  raised  [statute],  508. 

capital  stock  required  [statute],  500,  509. 

certificate  to  be  procured  [statute],  500. 

charter,  copy  of  to  be  filed  [statute],  510. 

discontinuance  may  be  compelled,  when  [stat- 
ute], 504. 

dividends  [statute],  509. 

fees  [statute],  502. 

fines  by  [statute],  503. 

fines  for  failure  to  make  reports  [statute],  513. 

foreign  [statute],  512,  515. 

foreign,  retaliatory  provisions  [statute],  623. 

foreign,  to  designate  resident  agent,  how,  360. 

funds  may  be  invested,  in  what  [statute]  505. 

insolvent  to  discontinue  [statute],  503. 

life  policies  to  be  valued  annually  [statute],  522. 

name,  selection  of  [statute],  500.   • 

net  profits,  what  are  [statute],  509. 

policies  [statute],  506. 

policies,  certain  may  be  registered  [statute],  507. 

power  to  hold  realty  [statute],  508. 

reports  [statute],  511. 

to  cease  business  after  total  loss  [statute],  510. 

see  County  Fire  Insurance  Companies;  see  Fidelity 
and  Casualty  Companies;  see  Fire  and  Marine 
^  Insurance  Companies. 

see  Insurance   Commissioner;   see  Land   Tiile  In- 
surance Corporations. 

see  Mutual  Benefit  Associations, 
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Insurance  Corporations. 

see  Mutual  Insurance  Companies. 

see  Mutual  Health,   Life  and  Accident   Insurance 
Corporations. 

see  Underwriters'  Fire  Patrol. 
Joint  Tenants^  see  property. 
Judgment,  creditors'  bill,  nature  of,  320. 
Ijaches,  not  estoppel,  135. 

I«and   Title   Insurance    Corporations,    dividends 
[statute],  539. 

funds,  in  what  invested  [statute],  539. 

surplus  required  [statute],  539. 
Xiegislature,  power  over  internal  affairs  of  corpora- 
tions, 79. 

right  to  examine  corporations,  85. 

right  to  examine  corporations  [statute],  385. 
Liability  for  wrongful  acts,  see  crimes. 

for  wrongful  acts,  see  torts. 
I^ien,  certificate  of  stock  not  subject  to,  194. 

corporation  has  none,  for  unpaid  subscription, 
183. 

law  of  1891  unconstitutional,  63. 

law  of  1897  unconstitutional,  63. 

of  corporation,  for  delinquent  assessments,  227. 

secret  on  stock  void,  290. 
Life  Insurance  Companiei',  see  insurance  corporations. 
liiquidation  of  Corporations,  control  of,  104. 
Mail,  presumption  of  receipt  of,   234. 
Managing  Agent,  power  of  to  bind  corporation, 

301. 
Margins,  money  paid  for,  may  be  recovered,  202. 

sales  of  stock  on,  prohibited,  201. 

sales  of  stock  on,  prohibited  [statute],  408. 

what  are,  202. 
Married  Women,  power  to  transfer  stock,  201. 
Meetings  of  Directors,   effect  of  improper  notice, 
280. 

may  adjourn  from  time  to  time,  283. 

necessity  for,  280. 

necessity  for  [statute],  426. 

notice  of  may  be  mailed,  282. 

notice  of  must  state  hour  of  meeting,  282. 
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Meetings  of  Directors,  quorum,  281. 
time,  place  and  notice,  282. 
time,  place  and  notice  [statute],  427. 
Meelingti  see  corporate  meetings. 
Members,  statutory  liability,  340. 
Mining   Corporations,    agencies    in    other    states 
[statute],  543. 
books  to  be  open  [statute],  544. 
consolidation  [statute],  640. 
directors  cannot  alienate  the  mining  ground, 

257. 
directors  cannot  purchase    additional    mining 

ground,  257. 
directors  liable    for    failure  to  post    monthly 

reports,  277. 
directors,  who  can  remove,  296. 
monthly  reports  to  be  made  and  posted,  278. 
nature  of  penalty  for  failure  to  post  reports,  279. 
officers'  liabilities  [statute],  542,  544. 
power  to  hire  laborers  **on  shares,"  121. 
purchase  of  additional  ground,  who  can  object, 

258. 
stockholder  may  examine  mine  [statute],  541. 
stock  to  stand  in  name  of  owner  or  trustee 

[statute],  544. 
transfers  of  stock  at  transfer  agencies  [statute], 
543. 
Minors,  proceedings  against,  under  act  for  preven- 
tion of  cruelty,  583. 
Misnomer,  effect  of,  40. 
Money,  corporations  not  to  issue  paper  as  [statute], 

396. 
Mortgage,  of  shares  invalid,  198. 
Mutual  Benefit  Associations,  how  created    [stat- 
ute], 524. 
Mutual  Benefit  Lodges,   what  law  governs  [stat- 
ute], 546. 
Mutual  Building  and  Loan  Associations,  annual 
reports  [statute],  467. 
articles  of  incorporation  [statute],  459. 
bank  commission    has    Jurisdiction  over  [stat- 
ute], 461. 
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Mutual  Building  and  Loan  Associations,   by-laws 

[statute],  466. 

capital  stock  in  series  [statute],  463. 

delinquent  shares  [statute],  466. 

foreigfn  [statute],  467. 

free  shares,  how  retired  [statute],  464. 

loans  [statute].  461. 

matured  shares  [statute],  465. 

power  to  acquire  real  property  [statute],  462. 

power  to  borrow  [statute],  462. 

profits  and  losses  [statute],  466. 

reorganization  [statute],  460. 
Mutual  Benefit   Associations,   assessments   [stat- 
ute], 524. 

shareholders,  who  can  be  [statute],  464. 

what  are  [statute],  459. 
Mutual    Health,    Life    and   Accident   Insurance 
Corporations,  capital  stock  required  [stat- 
ute], 534. 

premiums,  in  what  payable  [statute],  534. 
Mutual  Insurance  Companies,  an  act  relating  to 
companies  formed  before  1873  [statute],  524. 

capital  stock  required  [statute],  524. 

dividends  [statute],  526. 

policy,  form  of  [statute],  525. 
Mutual  Insurance  on  Assessment  Plan,    annual 
reports  [statute],  531. 

applications  for  [statute],  530. 

capital  and  members  required  [statute],  527. 

commissioner's  fees  and  fines  by  [statute],  532. 

definition  [statute],  528. 

foreign  companies  [statute],  532. 

member's  interest,  not  attachable  [statute],  530. 

policy,  what  to  contain  [statute],  529; 

reorganization  [statute],  528. 

reserve  fund  [statute],  529. 

unpaid  assessments  [statute],  531. 

who  can  be  insured  [statute],  530. 
Name,  39. 

[statute],  369. 

abbreviation  of,  40. 

change  of,  41. 
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Name,  change  of  [statute]  370. 

effect  in  pleading,  54. 

selection  of,  40. 
National  Banks,  can  be  sued  in  state  courts,  36  L. 

shares  of  to  be  taxed  [statute],  445. 
Nevada,  statutes  relating  to  foreign  corporations  in 

617. 
Notice,  when  corporation  bound  by,  304. 

when  corporation  charged  with,  259. 
Office,  must  be  maintained,  45. 
Officers,  admissions,  when  binding  on  corporation, 
303. 

continue  in  office  until,  299. 

contract  by  director  to  elect  certain  persons, 
unen forcible,  300. 

election  of,  299. 

election  or  appointment  [statute],  431. 

liabilities,  305. 

liabilities  [statute],  432. 

liability  for  embezzlement,  306. 

liability  for  false  records  or  reports  [statute], 
424. 

liability  for  misrepresentation  [statute],  431. 

liability  for  negligence,  307. 

liability  for  publishing  false  reports,  etc.,  306. 

liability  of  sureties  of,  306. 

penal  liabilities  of,  307. 

power  to  bind  corporation,  300,  302. 

removal  of,  295. 

salaries  of,  309. 

stockholders  cannot* expel,  293. 

see  unauthorized  acts. 
Oregon,  statutes  relating  to  foreign  corporations  in, 

631. 
Ownership  of  property,  not  an  essential  of  corpor- 
ate life.  104. 
Parties,  see  actions  by  or  against  corporations. 
Penalty,  for  failure  to  tile  articles,  50. 

for  injury   to  road   company's  property  [stat- 
ute], 577. 
Place  of  trial,  44,  53. 
Place  of  suit,  51. 

[statute],  373, 
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Pleadings,  how  served  on  corporations,  55. 

how  verified  by  corporations,  56. 
Pledge  of  Sbares,  effect  of  registration  on  the  books, 
212. 

void  as  to  creditors  except,  209. 

right  to  demand  transfer,  when,  212. 
Pledgor  of  stock,  has  right  to  vote,  except,  238. 
Police  Power,  to  control  corporations,  65. 
Power,  to  incur  debts,  117. 

to  issue  hondSf  see  bonds, 
■  to  issue  evidences  of  debt,  1 18. 

to  take  and  hold  stock  in  other  corporations,  116* 
Power  to  become  Surety,  118. 

[statute],  394. 
Power  to  Contract,  limitations,  114. 

mode  exclusive,    when,  115, 116. 

mode  of  exercise,  115. 

proof  of,  125. 

source  of,  114. 

see  contracts. 
Powers  and  liiabilities,  112. 

Powers,  corporations  not  to  issue  paper  as  currency, 
118. 

corporations  not  to  issue  paper  as  currrency, 
[statute].  396. 

enumerated,  113. 

estoppel  to  deny,  353. 

every  corporation  has  certain,  113. 

incidental,  114. 

in  general,  112. 

in  general,  [statute],  392. 

to  be  exercised  by  organized  board  of  directors^ 
[statute],  426. 

"mode  of  exercise*'  defined,  122. 

lodged  in  the  hoard  of  directors,  123. 

who  can  exercise,  122. 
Practice  and  Procedure,  see  actions  by  or  against 

corporations. 
Prevention  of  Cruelty,  societies  for,  [statute],  581. 
Principal  Place  of  Business,  definition,  46. 
Profits,  see  surplus  profits*  M 
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Promoter,  corporation  can  adopt  contracts  of,  347. 

contracts  between  not  binding  on  corporation 
348. 

corporation  not  bound  by  contracts  of,  347. 

corporation  not  liable  for  torts  of,  347. 

deeds  to,  or  contracts  with,  inure  to  benefit  ol 
corporation,  when,  346. 

effect  of  dealings  with  the  corporation,  345. 

not  to  make  a  profit  out  of  his  fiduciary  posi 
tion,  346. 

relation  to  corporation,  345. 

who  is,  345. 
Property,  alienation  in  defraud  of  creditors,  142. 

alienation,  presumption  of  validity  of,  142. 

amount  of  realty,  corporations  can  hold,  139. 

amount  of  realty,   corporations  can   hold  [stat 
ute],  397. 

corporations  cannot  hold  as  joint-tenants,  137, 

elfect  of  alienating'  all,  141. 

inherent  restrictions  on  power  to  acquire,  137, 

insurable  interest,  58. 

penalty  for  failure  to  file  articles  of  incorpora- 
tion m  county  where  located,  138. 

power  to  acquire  presumed,  137. 

power  to  acquire,  source  of,  136. 

power  to  alienate,  136,  140. 

power  to  alienate,  restrictions  on,  141. 

power  to  alienate,  who  can  object,  141. 

power  to  hold,  139. 
.  power  to  hold,  presumption,  140.  "^ 

prohibition  against  dividing  or  withdrawing, 
164. 

real,  effect  of  holding  unnecessary,  139. 

real,  five  years  limitation,  140. 

real,  who  can  question  holding,  140. 

statutory  restrictions  on  power  to  acquire,  138. 

title  to,  56. 

title  vested  in  corporation,  166. 

U.  S.  constitution  protects,  47. 

what  corporations  can  take  by  will,  139. 

what  corporations  can  take  by  will  [statute], 
396. 
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I  Property,  when  phrase  includes  capital  stock,  142. 

see  franchise. 
;Pro8pectus,liabilitv  of  officers  for  publishing^  false, 

308. 
I  Proxy,  contract  to  give,  243. 

contract  to  gi^e,  unen forcible  when,  244. 
corporation  cannot  regulate  power  to  vote  by, 

242. 
married  woman  may  give,  how,  240. 
right  to  vote  by,  241. 
right  to  vote  by  [statute],  419. 
who  can  be,  241. 
Public  Corporations,  34. 
Quantum  meruit^  see  ultra  vires. 

Quorum,    director    cannot  be   counted   to    make, 
when,  265. 
of  board  of  directors,  when   is  present  and  act- 
ing, 265. 
,  Quo  warranto,  action  of  two  kinds,  95. 

'  corporation  not  dissolved  by  institution  of  pro- 
ceedings for,  161. 
defenses,  99. 

effect  of  final  judgment  of  ouster,  103. 
effect  of  instituting  proceedings,  102. 
form  of  judgment  [statute],  389. 
effect  of  waiver,  100. 
injunction  may  be  granted,  when,  101. 
form  of  judgment,  101. 
nature  of  the  action,  95. 
parties  and  procedure,  100. 
purely  statutory  in  California,  101. 
receiver  cannot  be  appointed  in  action  of,  101. 
receiver  to    be    appointed  after  judgment  of 

ouster,  when,  103. 
what  creditor  can  institute  proceedings  for,  161. 
what  judgment  may  be  given  in,  161. 
what  statutes  govern,  95. 
when  injury  to  public  necessary,  96. 
see  dissoliUion. 
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Promoter,  corporation  can  adopt  contracts  of,  347. 

contracts  between  not  binding  on  corporation, 
348. 

corporation  not  bound  by  contract's  of,  347. 

corporation  not  liable  for  torts  of,  347. 

deeds  to,  or  contracts  with,  inure  to  benefit    oi 
corporation,  when,  346. 

effect  of  dealings  with  the  corporation,  345. 

not  to  make  a  profit  out  of  his  fiduciary   posi- 
tion, 346. 

relation  to  corporation,  345. 

who  is,  345. 
Property,  alienation  in  defraud  of  creditors,  142. 

alienation,  presumption  of  validity  of,  142. 

amount  of  realty,  corporations  can  hold,  139. 

amount  of  realty,   corporations  can   hold  [stat 
ute],  397. 

corporations  cannot  hold  as  joint-tenants,  137. 

effect  of  alienating^  all,  141. 

inherent  restrictions  on  power  to  acquire,  137, 

insurable  interest,  58. 

penalty  for  failure  to  file  articles  of  incorpora- 
tion in  county  where  located,  138. 

power  to  acquire  presumed,  137. 

power  to  acquire,  source  of,  136, 

power  to  alienate,  136,  140. 

power  to  alienate,  restrictions  on,  141. 

power  to  alienate,  who  can  object,  141. 

power  to  hold,  139. 
.  power  to  hold,  presumption,  140.  " 

prohibition  against  dividing  or  withdrawing, 
164. 

real,  effect  of  holding  unnecessary,  139. 

real,  five  years  limitation,  140. 

real,  who  can  question  holding,  140. 

statutory  restrictions  on  power,  to  acquire,  138. 

title  to,  56. 

title  vested  in  corporation,  166.  ' 

U.  S.  constitution  protects,  47. 

what  corporations  can  take  by  will,  139. 

what  corporations  can  take   by  will  [statute], 
396. 
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Property,  when  phrase  Includes  capital  stock,  142. 

see  franchise. 
Prospectus,llability  of  officers  for  publishing  false, 

308. 
Proxy,  contract  to  give,  243. 

contract  to  gi^e,  unenforcible  when,  244. 
corporation  cannot  regulate  power  to  vote  by, 

242. 
married  woman  may  give,  how,  240. 
right  to  vote  by,  241. 
right  to  vote  by  [stntute],  419. 
who  can  be,  241. 
Public  Corporations,  34. 
jj    Quantum  meruit,  see  ultra. vires. 
,jj'  Quorum.,    director    cannot  be   counted  to    make, 

when,  265. 
1],  of  board  of  directors,  when   is  present  and  act- 

ing, 265. 
\%  Q^o  warranto,  action  of  two  kinds,  95. 

'  corporation  not  dissolved  by  institution  of  pro- 
j-  ceedings  for,  161. 

defenses,  99. 

effect  of  final  judgment  of  ouster,  103. 
effect  of  instituting  proceedings,  102. 
form  of  judgment  [statute],  389. 
effect  of  waiver,  100. 
injunction  may  be  granted,  when,  101. 
form  of  judgment,  101. 
nature  of  the  action,  95. 
parties  and  procedure,  100. 
purely  statutory  in  California,  101. 
receiver  cannot  be  appointed  in  action  of,  101. 
receiver  to    be    appointed  after  judgment  of 

ouster,  when,  103. 
what  creditor  can  institute  proceedings  for,  161. 
what  judgment  may  be  given  in,  161. 
what  statutes  govern,  95. 
when  injury  to  public  necessary,  96. 
see  dissolution. 
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Railroad  Oorporations,  amounts  to  be  paid  in 
before  incorporation  [statute],  548. 

annual  report  [statute],  569. 

are  common  carriers  [statute],  548. 

articles  of  incorporation  [statute],  548. 

assessments  [statute],  568. 

bell  on  locomotive  [statute],  565. 

bonded  debt  [statute],  554. 

capital  stock  to  be  fixed  [statute],  567. 

capital  stock  required  [statute],  548. 

change  of  line  of  road  [statute],  557. 

checks  for  baggage  [statute],  562. 

commencement  and  completion  of  work  [stat- 
ute], 557. 

consolidation  of,  87. 

consolidation  [statute],  549. 

crossings  [statute] ,  559. 

damages  for  refusal  to  transport  [statute],  563. 

passenger  to  be  ejected,  unless  [statute],  565. 

debt  limit,  effect  of  exceeding,  273. 

debt  limit,  effect  of  exceeding  [statute],  569. 

debi  limit,  penalty  for  exceeding  [statute],  568. 

directors,  election  and  removal  [statute!,  569. 

directors  exceeding  the  debt  limit,  guilty  of  a 
misdemeanor,  272.  ^ 

directors  not  to  be  adversely  interested,  what 
in,  268. 

discrimination  in  rates  prohibited  [statute],  562. 

elevated  or  underground  [statute],  555. 

employees  to  display  badge  [statute],  565. 

fences  [statute],  564. 

foreign  [statute],  570. 

franchises  may  be  alienated  [statute],  560. 

in  cities  or  towns  [statute],  558. 

intersecting  roads  [statute],  558. 

leases  [statutes],  551. 

map  and  profile  to  be  filed  [statutes],  556. 

motive  power,  what  may  be  used  [statute],  556. 

passes  [statute],  554. 

penal  liabilities  of  officers  and  agents  [statnte], 
569. 

pooling  agreements  [statute],  554. 
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Railroad  Corporations,  powers  [statute].  551. 

power  to  dedicate  lands  for  highways,  i21. 

rails,  kinds  of  [statute],  566. 

rates,  how  fixed  [statute],  567. 

right  of  way  over  state  lands  [statu 'ej,  559. 

rules  to  be  posted  in  cars  [statute],  564. 

seats  in  cars  [statute],  563. 

sinking  fund  [statute],  555. 

tickets  [statute],  566. 

time-tables  to  be  published  [statuttj,  563. 

traffic  agreements  [statute],  551. 
Railroad  (street)  Corporations,  583. 
Railroad  Commission,  power  to  fix  rates  fstatute] 

567. 
Ratification,  by  silence,  when,  131. 

by  stockholders,  when,  131. 
cases  illustrati  nor,  130,  131. 

doctrine  defined,  126. 

implied,  examples  of,  128. 

of  unauthorized  acts.  305. 

what  constitutes,  127. 
Real  Property,  see  property. 
"Receipts",  phrase  defined,  228. 
Receivers,  after  dissolution  [statute],  401. 

after  dissolution,  who  can  demand,  160. 

after  judgment  of  ouster,  who  can  denumd,  103. 

before  dissolution,  158. 

before  dissolution  [statute],  400. 

cannot  be  appointed  before  dissolution.  160. 

cannot  be  appointed   in  action  of  quo  warranto, 
158. 

cannot  be  appointed  in  case  of   insolvency,  159. 

cannot  be  appointed  in  quo   warranto  ptoceed- 
ings,  161. 

corporations  can  act  as  [statute],  393. 

effect  of  appointment  of,  162. 

for  specific  res.,  wlien  may  be  appointed,  158. 

in 'general,  157. 

no  equity  jurisdiction  to  appoint,  157. 

not  to  be  appointed  pendente  lite,  159. 

power  to  appoint,  purely  statutory,  157. 

rule  in  California  not  to  appoint,  161. 


i 


eZd  CORPORATIONS. 

Receivers,  to  carry  judgment  into  effect  when,  158. 

Bee  dissolution;  see  quo  warranto. 
Records,  see  hooks  and  records. 
Refusal  to  transfer,  actions  against  corporation  for 

wrongful,  210. 

election  of  remedy,  211. 

liability  of  corporation  for  wrongful,  209. 

measure  of  damages  for  wrongful,  211. 
Religrious  Corporations,  38 . 

articles  of  incorporation  [statute],  572. 

books  and  recordp,  what  to  keep  [statute],  673. 

how  incorporated  [statute],  5T1. 

power  to  take  by  will  [statute],  573. 

trustees  or  directors,  how  elected  [statute],  573. 

what  records  must  be  kept,  313. 
Reorganization  Under  the  Codes,  80. 

[statute],  383. 

effect  of,  81. 

not  to  prejudice  creditors,  83. 
Residence,  change  of,  46. 

chanjje  of  [statute],  371. 

meaning  of,  43. 

[statute],  371. 
Right  to  Sue,  how  qualified,  50. 

in  corporate  name,  48. 
Road  Conipanies,  articles  of  incorporation   [stat- 
ute], 574. 

bpnded  indebtedness  [statute],  574. 

may  operate  ferry  or  bridge  [statute],  575. 

rates,  etc.,  to  be  posted  on  toll  gates  [statute], 
576. 

road,  how  laid  out  [statute],  574. 

toll  gatherers,  rights  of  [statute],  576. 

tolls  [statute],  576. 

wrongful  avoidance  of  tolla,  penalty  [statute], 576. 
Savings  Banks,  annual  reports  to  the  bank  com- 
missioners, 313. 
k  annual  statement  of  unclaimed  deposits  [stat- 

ute],  450. 

certificates  of  deposit  may  be  Issued  [statute], 
446. 

"create  debts"  phrase  defined  [statute],  447. 
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Savings  Banks,  deposits  ot'  xtnarried  women    [stat- 
ute], 448. 

deposits  of  minors  [statute],  448. 

dsrectors  may  be  removed,  when,  295. 

directors  not  to  borrow  from  [statute],  449. 

dissolution  of  [statute],  445. 

dividends  (statute],  449. 

loans,  on  what  made  [statute],  446. 

office  overdrawing  account  [statute],  450. 

power  of  directors  to  create  debt  [statute],  449. 

power  to  make  men  gage  loans,  121. 

power  to  take  and  hold  property  [statute],  447. 

power  to  take  over  the  deposits  of  anothe.*,  121. 

reserve  fund  [statute],  449. 

stockholders'  rights  and  liabilities  [statute],  448. 
Seal,  42. 

instruments  under,  primary   evidence  of  their 
<;ontents,  126. 

pres':mpiion  arising  from  use  of  rebuttible,  126 

presumption  of  authority  of  officer  affixing,  126# 

presumption  of  validity  fro;n  use  of,  125. 
Sliares,  are  devisable.  199. 

are  inheritable,  200. 

are  personal  property,  166. 

attachment  of,  171. 

attachment  of  [statute],  402. 

bailment  of,  167. 

classification  of,  172. 

conversion  of;  presumption,  169. 

conversion  of,  what  is,  167. 

corporation  can  hold  its  own  [statute],  401. 

corporation  has  no  interest  in  individual  owner- 
ship of,  198. 

effect  of  fictitious  issue,  97. 

estoppel  to  assert  title  to,  when,  200. 

holding  by  the  corporation,  effect  of,  170. 

how  acquired,  179. 

8sue  at  market  value  [statute],  407. 

no  existence  until  issued,  166. 

person  entitled  to  vote,  240. 

phrase  defined,  165. 

power  of  corporation  to  hold  its  own,  169. 
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Shares,  refusal  to  issue,  effect  of,  166. 

relation  between  bolder  and  corporation,  172. 

similar,  but  not  identical,  166. 

specific  performance  of  contracts  reluting  to,  171. 

specific  performance  of  contracts  relating   to 
[statute],  402. 

stockholders  control  over,  when  held  by  corpo- 
ration, 171. 

subscription  for,  179. 

taxation  of,  109. 

taxation  of  [statute],  391. 

value  of,  huw  determined,  J 65. 
Social  Organizations  [statute],  579. 
Societies,  for  prevention  of  cruelty  [statute],  581. 
Sole  Surety,  corporations  as  [statute],  395. 
special  acts,  see  creation. 
Special  Powers,  unconstitutional,  60. 
Special  Privileges,  unconstitutional,  60,  63. 

unconstitutional  [statute],  375. 
State,  control  over  corporations,  84. 

control  over  corporations  [statute],  385. 
State  aid,  see  creation. 

Stock,  a  fund  for  both  creditors  anfl  stockholders, 
164.    ' 

decrease  of,  without  previous  public  notice,  177. 

"fictitious  increase,"  whatisnot,  189. 

fictitious  issue  of,  a  crime,  191. 

for  what  may  be  issued,  187, 188,  190. 

increase  or  decrease,  mode  of,  175. 

increase  or  decrease  of,  174. 

increase  or  decrease  of  [statute],  403. 

ieeue  on  credit  not  "fictitious,"  190. 

nature  of,  163. 

no  lien  on,  for  unpaid  subscription  to,  183. 

over-issue,  what  is,  191. 

phrase  as  used  in  taxation  laws,  includes  fran- 
chises, 166. 

power  to  issue  at  market  value,  187,  189. 

prohibition  against  dividing  or   paying  to  the 
stockholders,  164. 

purchaser  becomes  stockholder,  when,  186. 

purchaser  holds  subject  to  what  liabilities,   186. 
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Stock,  purchaser  of  not  liable  for  par  value  of,  ex- 
cept, 186. 

purchase    price    payable    without    assessment, 
when,  187. 

sale  by  corporation  as  unassessable,  effect  of, 
186. 

situs  of,  as  property,  165. 

title  to  in  personal  repi'esentative,  200. 

value  of,  how  determined,  163. 
Stock  and  Transfer  Book,  corporation  must  keep, 

312. 
Stockholder,  can  sue  corporation  at  law,  173. 

have  no  legal  interest  in  the  corporate  prop- 
erty, 166. 

need  not  sign  articles  of  incorporation,  174. 

not  a  fiduciary   with  respect  to  the  corpora- 
tion, 173. 

not  owners  of  corporation's  property,  67. 

rights  complete  without  issuance  of  certificate, 
193. 

right  to  have  receivers  appointed,  after  disso- 
lution, 105. 

right  to  sue  or  defend  on  behalf  of  the  corpora- 
tion, 245. 

test  to  determine  who  is,  213. 

who  are  [statute],  401. 
Stockholder's    Statutory    Liability,   an    essential 
element  to  valid  incorporation,  331. 

action  for  in  justice's  court,  when,  331. 

attachment  lies,  when,  331. 

contractual  nature  of,  331. 

.  complaint  in  action  for  must  show  when  debt 
was  contracted,  336. 

corporation  cannot  ex i end,  336. 

defenses,  335,  341. 

defenses  [statute],  437. 

effect  of  judgment  against  corporation,  as  evi- 
dence, 333. 

effect  of  release  of,  by  creditor,  342. 

extent  of  [statute],  437. 

how  measured,  330. 
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Stockholders'  statutory  liability,  how  proved,  333 

in  foreign  corporations,  enforcible  when,  332. 

judgment  against  cor-poration  does  not  extend. 
337. 

method  of  determining  the  amount  of,  337. 

nature  of,  329. 

nature  of  [statute],  435. 

payment,  what  is,  342. 

not  affected  by  transfer  of  stock,  339. 

period  of  limitation  [statute],  437. 

pleading,  337. 

primary,  not  secondary,  332. 

right  of  set-off,  343. 

several,  not  joint,  3:'.2. 

subrogation,  when,  338. 

ultra  vires  as  a  defeiise  to,  335. 

waiver,  effect  of,  343. 

waiver,  what  is,  343. 

what  persons  liable,  339,  340.  • 

what  persons  liable  [statute],  436. 

when  barred  by  limitations,  335. 

when  it  arise?,  333,  334. 
Street  railroad  corporations,  585. 
Subscription,  acceptance  by  corporation  nec^sary, 
when,  181. 

a  simple  contract,  182. 

attachment  to  enforce  contract  of,  183. 

cannot  be  altered  or  rescinded,  except,  183  . 

collateral  agreements,  effect  of,  185. 

collateral  agreements,  presumption  against,  185 

conditional,  corporation  cannot  enforce  by  rat- 
ification, 183. 

conditional,  effect  of,  182. 

corporation  not  a  party  to  contract  of,   unless, 
180. 

deceit  in,  a  crime,  184. 

deceit  in,  a  crime  [statute],  405. 

does  not  make  subscriber  a  shareholder,  180. 

effect  of  collateral   agreements   on  creditors* 
rights,  324. 

enforcible  by  corporation,  181. 
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Sixbflcription,  enforcible  without  assessment, 
when,  185. 
estoppel    of  corporation  to  deny    acceptance, 

when,  181. 
how  proved,  315. 
not  dependent  on  proposed  issue  being  fully 

subscribed,  182. 
to  formative  stock,  effect  of,  179. 
unauthorized,  a  crime,  when,  184. 
when  creditors  can  sue  on  the  contract  of,  323. 
uxmnons,  how  served  on  corporations,  54. 
how  served  on  corporations  [statute],  373. 
Surety,  corporations  can  act  as  [statute],  394. 

not  deprived  of  rights  because  al^o  a  stock- 
holder, 17^. 
of  officers  or  agents  extent  of  liability,  306. 
''Surplus  Profits,"  phrase  defined,  228. 

stockholders  have  no  present  interest  in,  231. 
Taxation  of  corporations,  109. 
statute,  389. 
of  franchises,  109. 

statute,  390. 
road  poll-tax  [statute],  390. 
of  shares.  111. 
statute,  391. 
Telegrraph  and  Telephone  Companies,  592. 
Tenants  in  Common^  see  property. 
Title  to  Property^  see  property. 
Toll,  how  appropriated  [statute],  577. 
Toll-road',  see  road  companies. 
Torts,  corporate  liability  for,  146. 

preliminary  injunction  to  restrain,  147. 
when  directors  liable  for  corporate,  147. 
Transfer^  by  delivery  of  certificate  [statute],  409. 
by  married  woman  [statute],  407. 
by  non-resident  [statute],  408. 
by  non-resident  owner,  how,  199. 
by  operation  of  law,  how,  200. 
effect  of,  to  insolvent  party,  324. 
on  books  of  corporation,    who  can  compel,  193. 
to  irresponsible  party,  prohibited,  199. 
see  refusal  to  transfer. 
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.Transferee,  liiabilifies  of,  213. 

registero^,  rigHts  of,  212. 
Transfer  of  mares,  action  against  corporation  for 
wrongful,  211.  * 

by  delivery  of  certificate,  202. 

by  married  woman,  how,  201. 

corporation's  duty  to,  when,  210. 

effect  of  on  transferor's  liability  to  corporation, 
212. 

effect  ol  wrongful,  by  corporation,  211. 

effect  on  rights  of  corporation  in,  213. 

mandamus  to  compel  will  not  lie,  211. . 

may  be  regulated  by  by-laws,  208. 

mode,  exclusive,  when,  209. 

mode  of,  197. 

subject  to  equities  of  the  corporation,  when, 209. 

the  right  to  demand  on  the  books,  210. 

unregistered,  attachment  creditor's  rights,  205. 

unregistered,  effect  of,  203,  213. 

unregistered,  rights  of  subsequent   purchasers, 
207. 

unregistered,  who  is  stockholder,  207. 

what  law  governs,  197. 

without  transfer  of  possession,  effect  of,  198. 

wrongful,  loss  falls  on  corporation,  212. 
Transfer  of  stock,  where  made,  46. 
Trustee,  corporations  can  act  as  [statute],  393. 

effect  of  inserting  the  word  in    certificates  of 
stock,  200. 
Unassessable  Stock,  meaning  of  phrase  in  Califor- 
nia, 216. 
Unauthorized  Acts,  corporation   estopped,  when, 
304. 

effect  of,  304,  306. 

ratification  of,  305. 
Underground  Railroads,   [statute],  555. 
Underwriter's  Fire  Patrol,    how   supported  [stat- 
ute], 520. 

powers  [statute],  517. 
Unpaid  Subscriptions,  action  of  law  for,  nature  of, 
324. 
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Unpaid  Subscriptions,  paynrent,  what  is,  325. 

stock b61der8  cannot  voluntarily  pay  to  corpo- 
ration after  insolvency,  325.  , 
•  what  constitutes,  322,  324. 

when  action  at  law  for,  lies,  323. 

when  action  for  barred  by  statute  of  limitations, 
326. 

who  liable  for,  322. 
Ultra  Vires,   act    a    bread)    of  contract  between 
stockholder  and  corporation,  174. 

acts  that  cannot  be  ratified,  151. 

a  question  of  fact,.  149. 

doctrines  defined,  149. 

effect  of  acts,  151. 

estoppel  to  plead,  151. 

no  application  to  completed  acts,  150. 

no  power  to  do  acts  for  any  purpose,  151. 

phrase  has  three  meanings,  149. 

presumption  against,  150. 

recovery  On  implied  contract,  when,  153. 

rule  in  Kennedy  case,  153. 

test  of,  150. 

unauthorized  mode,  t55. 

unauthorized  mode,  estoppel,  155. 

unauthorized  purpose,  154. 

unauthorized    purpose,    presumption  against, 
154. 

unauthorized  purpose,  ratification,  154. 

when  third  party  can  assert,  156. 

who  can  assert,  155. 
Vaca;icies  in  Board  of  Directors,  how  filled,  124. 
Verification^  see  pleadings. 
Visitorial  Power  of  State,  84. 

statute,  385. 
Voting,  by  proxy  [statute],  419. 

extent  oi  right,  241. 
•  person  entitled,  236. 

persons  entitled  [statute],  418,  419. 

right  of  corporation  cannot  restrict,  241. 

right  to  cumulate  vote,  245. 

shares  of  a  deceased  person,  241. 

shares  of  married  woman,  240. 
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Voting,  shares  of  married  women  [statute],  420. 

shares  of  minors  and  insane  persoDS,  240. 

shares  of   minor,    insane   or  deceased  person 
[statute],  420. 

the  right  of,  how  changed  by  statute  J901,  240. 

trustee  for  corporation  cannot,  240. 

trusts,  242. 

trusts,  when  invalid,  243. 

see  proxy. 
Washington,  statutes  relating  to  foreign  corpora- 
tions in,  643. 
Water  Corporations,  595. 

right  to  ascribe  stock  to  land ,  195. 

stock  appurtenant  to  land,  when,  201. 
Will,  power  to  take  by  [statute],  396. 
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